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RAPPORTS JUDICIAIRES REVISES 


DE LA 


PROVINCE DE QUÉBEC. 


— rer ee ee 


ACTION EN DENONCIAION DE NOUVEL OEUVRE.—RIVIERES 
NAVIGABLES.—JUGEMENTS. 


Privy CouNCcIL, 15th February, 1864. 


ON APPEAL FROM THE COURT OF QUEEN’S BENCH OF 
LOWER CANADA. 


Present: Lorp KINGSDOWN, SIR EDWARD RYAN, and Sir JOHN 
TAYLOR COLERIDGE. 


WILLIAM BROWN, Appellant, and BARTHOLOMEW CONRAD 
AUGUSTUS Guey, Respondent. 


By the old French law in force in Lower Canada, the action en dénon- 
ciation de nouvel œuvre, can only be brought by a person to stop the 

rogress of a work, which, if completed, would be injurious to him. 
Bach action must be brought whilst the work is in progress, and the 
court can either interdict the further progress of the work, or require 
security for any injury the Plaintiff may sustain; but such action cannot 
be brought after the work is completed. 

G., an owner of land abutting on a navigable river in Lower Canada, 
erected a wharf on his own domain. B., a millowner on the opposite 
bank, brought an action against him, seeking the removal of the wharf, 
and fot damages for the injury occasioned, by preventing the free use 
of the waters of the river in working his mill. Held, that not merely 
apprehended; but actual damage (which B. failed to prove) must be 
established in order to sustain such action. 

By the law of Lower Canada, a Public Officer, suing on behalf of the 
public, has a right, at his own instance, or at the application of any 
person interested, to call for the demolition of any work erected with- 
out license on the public domain, and he is no more required to prove 
that the erection has occasioned actual damage to the public, than a 
private person who complains of a wrongful invasion of his property is 
obliged to prove that it has occasioned actual damage to him. 

Although such officer may, if he thinks proper, take proceeding to 
abate the nuisance, he is not obliged, nor is it in all cases, his duty to 
interfere. (1) 

Two of the Judges in the court below dissented from the other 
Judges ; but did not express their reasons in court for disagreeing with 
the other Judges. After an appeal was interposed to England, those 


(1) V. art. 400, 421, 422 and 423 C. C. 
TOME X. 1 
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ES Judges prepared written judgments, which were transmitted to 


+: 


England, and first known at the hearing, as forming part of the printed 
record before the judicial committee. Such course observed upon and 
condemned, as the Judges’ opinions should have been stated publicly 
at the hearing in the court below, and not have been reserved to in- 
fluence the decision of the Court of Appeal. 


Appellant carried on the business of a miller, at Beauport, 
and was the owner of lands ana a large flour mill on the bank 
of the river Beauport, by the waters of which the mill was 
turned. This mill was erected as far back as the year 1785, and 
had ever since been worked by Appellant, and those through 
whom he claimed. It was formerly in the possession of and 
worked by Juchereau Duchesnay, one of the seigneurs of 
Beauport, and was by him granted to Appellant's predecessors, 
by deed, dated the 14th of May, 1792, with all the rights 
belonging to it. A special covenant was contained in the deed 
of grant that the purchasers, their heirs and successors, should 
be entitled to navigate the river up to their mill, and that the 
grantor and his heirs and successors, would not interfere with 
or hinder them in such navigation. Respondent was the owner 
of lands on the other side of the river Beauport, which formed 
part of the seigneury of Beauport, and he also traced his title 
from Duchesnay. In the year 1851, Respondent built a wharf 
on his side of the river, a little below Appellant's mill, to which 
appellant objected, alleging that it encroached upon the bed 
of the river and injured the navigation ; but no proceedings 
were then taken. In the month of October, 1852, Respondent 
commenced building another wharf, in continuation of the 
former, but, as alleged by Appellant, projecting still further 
into the river, and Appellant, while the wharf was still in 
progress, made a formal protest against it, of which Respon- 
dent took no notice. Appellant, ‘thereupon, on the 29th of 
Octoher, 1852, brought an action in thé Superior Court of the 
District of Quebec against Respondent, seeking the removal 
of the wharf and damages for the injury it occasioned to his 
mill. The declaration, after setting forth Appellant's title to 
the mill and the use of the waters, alleged, that Plaintiff and 
his predecessors had continually, and without interruption for 
a long period of time, namely, for the last one hundred years, 
employed the natural current of the water of the river Beau- 
port for the working of the machinery of the mill, and without 
which the mill could not be turned, worked, or in any way 
used; that the river Beauport was a navigable river, and as 
such had, until the grievance complained of, been navigable 
from the mills to the river St. Lawrence, and had been used 
and enjoyed by Plaintiff and his predecessors in the floating 
of bateaux and other vessels employed by them in conveying 
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grain, flour, and other effects to and from the mill ; yet Defen- 
ant, contriving and wrongfully and unjustly intending to 
injure and prejudice Plaintiff in this respect, and to deprive 
him of the use, benefit, and advantage of working his mill as 
he had heretofore done, and of right ought to have done, and 
to injure him in his trade and business as x miller, which he had 
carried on at the mill for the period of seven years, and still 
carried on at the mill on the 16th day of October instant, and on 
divers others daysand times had erected, below,and lower down 
the river than the lot of land, buildings, mill and premises, and 
in and upon the river Beauport, a certain wharf, which nearly 
traversed the whole of the river, at a distance of one or two 
acres, or there abouts, below the flour mill, and which wharf 
materially altered the natural course of the river, and nar- 
rowed the channel of the same so much, that it was then 
quite impossible, for Plaintiff to float bateaux and other 
vessels frum the river St. Lawrence to the mills, as he was 
accustomed and used to do before the erection of the wharf ; 
and Defendant, had, by means of the wharf, prevented the 
waters of the river from running down the natural channel of 
the river, and confined the channel to so small a breadth that, 
whenever the waters of the river, from freshets or otherwise, 
became high, the waters receded, or were thrown back upon 
the mill and property of Plaintiff, whereby, and by reason of 
the still water thereby occasioned, the mill could not be 
turned or worked ; thatin consequence of the illegal and tortious 
acts committed by Defendants in erecting the wharf, Plaintiff 
had been and was still prevented from using tne waters of the 
river, and could not work his mill as therefore, which he 
otherwise could and would have done by carrying on his 
trade and business therein, to the damage of Plaintitf of the 
sum of £300 currency ; and the summons concluded by 
raying, first, that Defendant might be decreed within eight 
jays, or such other time as the court might appoint, to 
demolish and remove the wharf so as to allow the waters 
thereof to have and take their natural current, course, and 
channel, the same way as they did prior to the erection of the 
wharf ; secondly, that Defendant might be ordered to pay 
£300 currency for damage ; the whole without prejudice to 
any further damages that might be sustained by Plaintiff by 
reason of the erection of the wharf. Respondent pleaded the 
eneral issue, and also a perpetual peremptory exception, as 
ollows: And Defendant, for answer unto the demande of 
Plaintiff in the declaration of Plaintiff, not confessing nor 
acknowledging any of the matters and things in the declara- 
tion set forth and alleged to be true, save and except that 
Plaintiff and Defendant are opposite riparian proprietors, by 
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this his perpetual exception, péremptoire en droit, saith, that 
Plaintiff by law cannot have or maintain his action against 
Defendant, if any he hath, fur or by reason of the matters 
and things in the declaration set forth and alleged, or of any 
or either of them, because he saith that the dike, or wharf, of 
the erection of which Plaintiff complains, was and is built 
and situated wholly upon the property of Defendants, and 
does not traverse or project into the river Beauport, but has 
been built along and upon the Bank of the river, and runs 
parallel with a wharf or pier which has been erected upon the 
opposite bank by Plaintiff, and that the dike so erected by 
Defendant has been raised for the purpose of preventing the 
encroachment of the river upon his land ; and tht long pre- 
vious to the erection of the dike by Defendant ; Plaintiff had 
erected a pier or wharf upon the opposite bank of the river, 
which pier extended into the river to a great distance, and 
forced the water and current thereof towards and against the 
land of Defer.dant, by reason whereof it became necessary 
for Defendant to erect the dike for his own protection, and 
that if the current or channel of the river had been in any 
way changed to the prejudice of Plaintiff, such change and 
prejudice had heen made and caused by Plaintiff himself and 
not by or through any act of Defendant. And Defendant by 
his plea further alleged, that in erecting the wharf or dike, 
the act complained of by Plaintiff's declaration, he exercised 
a right which every proprietor so situated had according to 
law, and that if any inconvenience had been caused thereby 
to Plaintiff, Defendant was not responsible. On these pleas 
issue was joined. Evidence was adduced by Appellant, princi- 
pally with a view of establishing the following points: First, 
that the river Beauport was a tidal and public river, and na- 
vigable at spring tides as high as Appellant's mill. Second, 
that the land on which Respondent had built the wharf was 
covered at high tide during a large part of every month. 
Third, that the wharf projected in some places even into the 
bed occupied by the river at low water. Fourth, that there 
existed previously to the erection of Respondent's wharf, two 
channels of the river, which flowed one on each side of the 
bank on which the wharf was subsequently built, thus 
rendering it an island when not wholly covered by the tide ; 
and, lastly, that the wharf was very injurious to Appellant 
in his business as a miller, interfering both with the naviga- 
tion of the river and the working of the mill. Respondent 
examined a number of witnesses. It was not denied that the 
river was a navigable and public one and that the ground on 
which Respondent had built the wharf was covered with 
water at high tides. Respondent contended, however, that only 
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the ground covered by the river at low water was publie 
property. On the other points there was much contradicto 

evidence to that adduced by Appellant. Most of Respondent's 
‘witnesses spoke of the river as it appeared at low water 
during the summer months: while Appellant's witnesses 
spoke of it as it appeared in the spring, or at high tides. 
Respondent also adduced evidence on the alleged encroach- 
ment of Appellant on the opposite bank of the river. The case 
caine on for hearing on the merits; and on the 18th of April, 
1857, the Superior Court for the district of Quebec, con- 
sisting of the Judges, MEREDITH, MORIN and BADGLEY pro- 
nounced an interlocutory judgment, ordering that experts 
should be appointed to examine and report to the court on 
the following subjects: Namely, the state of the then existing 
and former bed of the river Beauport ; the obstruction, if any, 
to the flow of the water in the shape of wharves or 
otherwise ; the sufficiency of the then existing outlet for the 
discharge of the water of the river, and the effect uf its in- 
sufficiency (if found insufficient) on the mill of Appellant. 
The experts were authorized to examine witnesses as to the 
stoppage of the mil] by the rise of the water under the 
mill wheel, but on no other subject; they were directed to 
avail themselves, however, of the evidence previously taken 
before the court. Three experts were appointed, who proceeded 
to examine and measure the river ,and the various wharves 
and other buildings, and heard witnesses both for Appellant 
and Respondent, in accordance with the power that had been 
given them. They were, however unable to agree upon a single 
report to the court, but the third expert joined with Appel- 
lant’s nominee in one in favour of Appellant. Respondent's 
nominee presented a separate report accompanied by remarks 
on the report of the other experts. The reports were accom- 
panied by plafis, showing the course of the river, and its 
depth at different places and in different states of the tide, 
as well as the position and height of the various wharves 
and buildings on each side of it. After the reports of the 
experts had been received, Mr Justice STUART, the presiding 
judge of the Superior Court for the district of Quebec, on 
the Ist of February, 1860, gave judgment in the followin 

terms: “ The court, having examined the proceedings of record, 
the evidence adduced, and heard the parties, by counsel 
on the merits, considering that Plaintiff hath failed to es- 
tablish in evidence that Defendant hath erected, or caused to 
be erected, in and upon the river Beauport, a wharf which 
crosses the said river in any measure, or which obstructs or 
diverts the natural course of the same; considering that the 
river Beauport is alleged and proved to be a navigable river, 
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and that any obstruction to the same would be a public nui- 
sance; and, considering that no action by an individual lies 
for a public nuisance unless the party bringing such action 
has received special and particular damage therefrom ; con- 
sidering that Plaintiff hath failed to show, in evidence, that 
he has received any special or particular damage from the 
erection of the wharf complained of, doth dismiss the present 
action, with costs.” From this decision Plaintiff appealed to 
the Court of Queen’s Bench for Lower Canada. The appeal 
was argued before the Chief Justice, Sir Louis HYPOLITE La- 
FONTAINE, and the puisne judges, AYLWIN, DUVAL, MEREDITH 
and MONDELET. On the 7th of May, 1861, the Court of Queen’s 
Bench gave judgment, confirming the decision of the Superior 
Court of the district of Quebec. Mr. Justice AYLWIN and Mr. 
Justice DUVAL dissented from the majority of the court. 

Here follow the remarks made by the Chief Justice of the 
Court of Queen’s Bench in rendering judgment: 

Sir L. H. LAFONTAINE, Bart, Juge-en-Chef : Je dois de suite 
déclarer que je partage l’opinion de mon honorable confrère, 
M. le Juge Meredith, presque dans toutes ses parties, et que, 
par conséquent, je suis d'avis que le jugement dont est appel, 
doit être confirmé, du moins en autant qu'il déboute le Deman- 
deur de son action. L’appréciation que mon honorable confrère 
a faite de la preuve, me dispense d'entrer dans les détails de 
In cause. Mes remarques ne porteront donc que sur quelques- 
uns des points qui me paraissent être les plus saillants. Le 
Demandeur ct le Défendeur sont voisins ; leurs propriétés ne 
sont séparées qué par la rivière Beauport. Du côté sud-ouest 
‘de la rivière Beauport, où est située sa propriété, le Deman- 
deur a fait construire un quai en 1850; du côté nord-est où 
est située la propriété du Defendeur, celui-ci a fait construire 
deux quais, l'un en 1851, et l’autre en 1852. C'est à l'occasion 
de ce dernier quai que l’action du Demandeur ‘% été intentée. 
Elle a un double objet, 1° réclamation de dommages, 2° démo- 
lition du quai construit par le Défendeur en 1852. Ce quai 
était à peine achevé, lorsque l'action fut intentée. Le bref de 
sommation porte la date du 29 octobre, 1852 ; et le fait de la 
construction que l'on impute à crime au Défendeur est alle- 

é, dans la déclaration, avoir eu lieu, ‘on or about the 6th 

ay of october instant, (1852), and on divers other days and 
times, between that day and the issuing of the summons in 
this cause against Defendant.” Il est évident que, si la cons- 
truction, faite par le Défendeur en 1852, était de nature à 
causer, dans certaines occasions, des dommages au Demandeur, 
celui-ci n'en avait pas encore éprouvés, lorsqu'il introduisit 
son action. Nulle preuve n'a été faite à cet égard ; même plus, 
il a été admis, de la part du Demandeur, lors de la plaidoirie à 
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l'audience, qu'en effet il n'y avait pas eu de dommages appré- 
ciables. Ainsi, la partie de l’action, qui a pour objet de récla- 
mer des dommages, ne peut done pas se soutenir. Quant à la 
deuxième partie de la demande, celle qui a pour objet la dé- 
molition du quai de 1852, elle ne pourrait tout au plus être 
admissible qu'en autant qu'il serait bien établi que ce quai a 
été construit, soit en entier, soit en partie, sur le lit de la 
rivière Beauport. Or, la masse des témoignages, même de ceux 
recueillis avant le renvoi aux experts, opinion des experts 
eux-mêmes, tout me convainc que lorsque le quai de 1852 a 
été construit, il l’a été en entier sur le terrain du Défendeur. À 
ce point de vue de la preuve, je dois nécessairement en venir 
à la conclusion que la deuxième partie de la demande ne 
pouvait se soutenir et que, par conséquent, le juge de première 
instance a également bien jugé sous ce rapport. Il a aussi été 
été question d’une petite île et d’un chenal coulant au nord-est 
de cette île, du côté du Défendeur, lequel chenal, dit le Deman- 
deur, aurait été comblé par son adversaire lors de sa construc- 
tion en 1852. Encore, sur ce point, je trouve que Ja preuve 
est contre les prétentions du demandeur. Cette preuve est cor- 
roborée par le rapport des deux experts, Baillargé et Stavely. 
“ In our opinion, no canal, channel or passage existed in the 
year 1852, at the time of the construction of Defendant's 
wharf at the place of its erection from X down Z (the trees 
and stumps of trees existing. all along the bank behind the 
wharf from X to Y being pretty good evidence of themselves 
of the truth of this assertion).” Puis, ils sont portés à croire, 
d’après un protét fait par le Demandeur en 1851, que si un 
canal a existé en cet endroit, ce canal a dû être comblé par le 
quai que le Défendeur a construit en 1851. Le Demandeur ne 
se plaint pas dans son action de la construction de ce dernier 
quai, mais seulement de celui que le Défendeur a érigé en 
1852 ; or le chenal n'existait pas à cette époque. Le Demandeur 
a encore prétendu que, depuis la construction du quai de 1852, 
les bateaux qui remontent la rivière Beauport vers son moulin, 
ou vers le pont qui est un peu au-dessus ne peuveut plus virer 
de bord, à raison du rétrécissement du canal de la rivière, qui 
aurait été causé, dit-il, par la construction de ce quai, et que, 
par conséquent, il en éprouve des dommages. Ce sont là 
deux prétentions que la preuve ne permet pas d'admettre. 
Nécessairement, ces prétentions se rapportent au temps de 
l'introduction de l’action, et non pas au changement des lieux, 
qui a pu survenir depuis. Comme il est établi que le quai de 
1852 a été construit en entier sur le terrain du Défendeur, le 
lit de la rivière a dû, après cette construction, nécessairement 
avoir la même rangeur qu'il avait auparavant. Si un bateau 
pouvait y virer de bord, avant la construction du quai, il 
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pouvait également le faire après. En supposant même un ré- 
trécissement causé dans le canal de la rivière, le Demandeur 
ne serait pas bien venu à réclamer des dommages, puisqu'il n'a 
pas prouvé en avoir souffert. I] n'a pas même prouvé qu'il ait 
jamais conduit un bateau à son moulin, pour y charger ou 
décharger des farines ou des grains. Si le quai du Défendeur 
a eu l'effet d’encaisser davantage la rivière Beauport, c'est un 
endiguement qui, considéré par lui-méme, et indépendamment 
des débordements ou des glaces, a dû ajouter à la navigabilité 
de la rivière par l'élévation correspondante de ses eaux. Aïnsi, 
sous ce rapport, le Demandeur n'aurait, dans le cas précité, 
aucun sujet de se plaindre. Il me reste à dire un mot de la 
dernière question, celle de l’obstruction apportée au cours de 
l'eau par l’entassement des glaces, causé par le quai du Défen- 
deur, laquelle obstruction a, prétend-on, l'effet de refouler 
les eaux sur les roues du moulin du Demandeur, et d’en ar- 
rêter les mouvements durant un temps plus ou moins long. Je 
partage l'opinion de mon confrère, M. le juge Meredith, sur 
a nature de la preuve offerte par Je Demandeur pour établir 
le fait de cette prétendue obstruction. Cette preuve n'est 
pas assez claire et précise pour nous faire attribuer cette obs- 
truction au quai construit par le Défendeur. Elle est même 
contradictoire sur plusieurs points. Du reste, voici comment 
s'expriment Baillargé et Stavely : “ We cannot however arrive 
at the conclusion that the warf of 1852 is, at least to any 
sensible extent, the cause of the difference in the time of stop- 
page under ordinary circumstances, that is, during high tides 
unaccompanied by freshcts or jams of ice.” C’est donc dans des 
débordements, ou dans des circonstances extraordinaires, que le 
quai du Défendeur pourrait quelquefois contribuer un peu à 
la suspension du mouvement des roues du moulin. Dans tous 
les cas, cela n’a pu avoir lieu entre le temps de la construction 
du quai et celui de l'introduction de l'action. Le Demandeur 
est-1l lui-même sans reproches ? N’a-t-il pas le premier, dès 
1850, fait construire un quai qui empiete sur la rivière ? N’est-il 
pas prouvé que ce quai faisuit rejeter les eaux sur le terrain du 
Défendeur ? Le Défendeur n'était-il pas justifiable de faire à 
son tour des travaux pour se protéger ? On dira peut-être que, 
si le Demandeur a Ini-même, par la construction de son quai, 
empiété sur Ja rivière, et a par là agi illégalement, cela ne 
justifiait pas le Défendeur de faire la même chose. Admettons 
cela pour un moment, toujours faudra-t-il convenir que le De- 
mandeur ne devrait pas être facilement reçu à se plaindre, 
lorsque c'est lui qui a le premier donné l'exemple, et surtout 
lorsqu'il n’établit pas qu'il lui soit arrivé aucun dommage du 
fait qu'il impute à son adversaire. Celui-ci voulant protéger 
sa propriété, peut invoquer Daviel. t. 1, No. 692 : “ Lu faculté 
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de munir et de fortifier contre l’action des eaux les rives de 
son héritage, le reconquérir par des travaux de cette sorte ce 
que l’action des eaux a enlevé, est un accessoire essentiel du 

roit de propriété; c'est le droit naturel de conservation.” 
No. 693; “ Mais l'exercice de ce droit, si incontestable en prin- 
cipe, doit être, dans la pratique, combiné avec une condition 
bien difficile à remplir, celle de n’apporter au cours des eaux 
aucun changement préjudiciable au voisin.” No. 694: “ Les 
tribunaux ont donc à cet égard une grande latitude d’appré- 
ciation. I] leur appartient de balancer les positions respectives 
des propriétaires intéressés, les inconvenients qui peuvent 
exister de part et d’autre, et ils doivent, à fin de cause, main- 
tenir toute disposition qui est pour l’un d'une nécessité évidente, 
sans causer aux voisins d'autre préjudice que la privation des 
relais qui s'opéraient de leur côté aux dépens de la rive opposée. 
“ Dans les affaires de cette nature, dit très bien M. Chardon, 
les magistrats et les hommes de l’art par eux consultés doivent 
s'arrêter à cette idée que les riverains combattent ensemble 
contre un ennemi commun ; qu'ils ont les mêmes droits à 
conserver, les mêmes chances à courir; qu'il doivent donc se 
se tolérer réciproquement, et ne se contrarier que lorsqu'il y 4 
évidemment abus de la faculté commune à tous.” Si on fait 
ici l'application de l'autorité de Daviel, assurément on ne 
sera pas disposé à accueillir favorablement la plainte d'un 
voisin qui ne prouve avoir souffert aucun dommage. Il 
reste une autre question qui touche aux honoraires que |’In- 
timé réclame en Cour d'Appel, où l’Intimé, qui est avocat et 
procureur, a comparu en cette qualité pour lui-même. Lu 
question n'a pu se présenter dans la première cour où l’Intimé 
avait comparu et s'était fait représenter par un autre avocat 
et procureur. Les honoraires qui sont accordés dans nos cours 
de justice, ne le sont pas au profit des parties elles-mêmes, 
mais bien au profit seulement de leurs avocats et procureurs ; 
d'où est venu le privilège, pour ces derniers, de demander la 
distraction de dépens. L'Intimé, Gugy, ayant comparu en 
appel comme avocat et procureur de Gugy, Intimé, pourrait-il 
faire une motion en distraction de dépens, c’est-à-dire, pour- 
rait-1l demander que les dépens accordés à Gugy soient 
payés à Gugy? La chose ine paraît absurde. Je n'ai jamais 
vu, dans la cour à Montréal, un avocat et procureur com- 
paraître pour lui-même en cette qualité. Aussi je n'y al 
Jamais vu se présenter la présente question. Il paraît que 
ce n'est que depuis quelque temps qu'à Québhec cet usage illé- 
gal et abusif d'accorder des honoraires à l’avocat et pro- 
cureur qui comparait pour lui-même, s'est, lit-on, intro- 
duit. Encore les quelques cas que l’on cite, sont-ils des cas où 
cette adjudication d'honoraires aurait eu lieu sub silentio, 
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c'est-à-dire, des cas dans lesquels l'attention des tribnnaux 
n'aurait pas été appelée à la question. Cela ne fait pas même 
jurisprudence. Il est temps d'apporter un remède, notre atten- 
tion étant appelée pour la première fois à ce sujet. C'est le 
droit francais, et non Je droit anglais, plus ou moins contra- 
dictaire sur ce point, qui doit fournir la règle de décision. Les 
rapports d'une partie avec son avocat et procureur, sont fon- 
dés sur un contrat de mandat. Or, ce contrat suppose néces- 
cessairement deux personnes qui contractent, le inandant et le 
mandataire. I] est absurdequ'un pureil contrat puisse étreinter- 
venu entre Gugy, partie Intimée, et Gugy, avocat et.procu- 
reur. Ceci peut être démontré bien fortement ; Dans le cours 
du procès, il aurait pu s'agir d’une inscription de faux. L'a- 
vocat ou le procureur qui veut adopter ce procédé est obligé, 
avant de formuler l'inscription de faux, ou de répondre à cette 
inscription, d'obtenir de son client, et de produire en cour, une 
procuration par écrit. Gugy, Défendeur, donnera-t-il à Gugy, 
avocat, une telle procuration ? Le Défendeur et l'avocat ne 
sont qu'une seule et même personne. On voudrait en faire 
une dualité que je ne peux reconnaître, Gugy a le droit, s’il 
est poursuivi, ou s’il voursuit, de comparaître lui-même. Mais 
cest la partie qui comparait en personne, et non l'avocat ou 
procureur. La partie qui comparaît ainsi, a bien droit à ses 
déboursés, si elle obtient gain de cause, mais non à des hono- 
raires. Notre jugement reconnaît que Gugy a droit à des 
honoraires en cour de preuwnière instance, car là il a comparu 
par un autre avocat et procureur, mais il lui refuse des hono- 
raires dans cette cour, parce qu'ici, ayant comparu lui-même, 
il n'a comparu et n'a pu comparaître que comme partie. Le 
jugement est rédigé de manière à établir une règle qui puisse 
s'appliquer à tous les cas, que la partie à un procès ait agi 
elle-même dans une partie de ce procès, ou qu'elle ait agi par 
avocat ou procureur dans une autre partie. Le jugement est 
comme suit: “Seeing that, in the jugement of dismissal of 
the action of Appellant, in the Court below, with costs, from 
which the present appeal hath been brought, there is no error, 
it is considered and adjudged by the court, now here, that the 
judgment rendered in the Superior Court sitting at Quebec, 
on the first day of February, 1860, be, and the same hereby 
is, affirmed with costs, in both courts: in the taxing whereof, 
no attorney’s or other fees, upon any of the proceedings or 
hearings had in either court, shall be allowed to Respondent, 
by reason of his being a practising attorney, and of his having 
personally conducted his own defence.” Dissentientibus as to 
the judgment of confirmation on the merits, Aylwin and 
Duval, and as to the judgment concerning the mode of taxing 
costs, Meredith and Mondelet. 
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An appeal from this judgment was allowed by the Court to 
the Queen in council, when, with the record of the proceedings 
in the action, there was transmitted the opinions of the Judges 
AYLWIN and J)uvaL, which it appeared were prepared after 
judgment had been pronounced in open Court. he appeal 
now came on for hearing. 

The Attorney-General (Sir R. PALMER) and Mr. H. Mason 
Bompas, for the Appellant : 

Our contention is, that the judgment of the Superior Court 
of Lower Canada was incorrect, that it was contrary to the 
evidence in the action and the law of the Colony, and ought 
to have been reversed by the Court of Queen’s Bench on the 
appeal. Two of the Judges of the Court of Queen’s Bench, 
DuvaL and AYLWIN, were in our favour, and have trans- 
mitted to this Court their opinions, both upon the law and the 
facts of the case. They are worthy of the very highest consi- 
deration, and we rely with confidence on the ground, and au- 
thorities stated and referred to by those learned Judges. It is 
remarkable that the reasons of the three other Judges, who 
formed the majority against us, scarcely contain any allusion 
to the law of the case, or the legal authorities applicable to 
the question at issue. They proceeded entirely upon the evi- 
dence, and upon that evidence, as interpreted by them, they 
formed their judgment. There really is no dispute regarding 
the title to the land on either side the river. We pleaded our 
title, which is substantially admitted by Respondent. As 
regards any rights we may claim from the original grant: 
both of us derive our title from Juchereau Duchesnay, who 
was the original Seigneur of Beauport. The river Beauport 
within the seigneury is a tidal, and, therefore, a public river, and- 
is navigable; and Respondent has so built his wharf, that it pro- 
jects into the bed of the river, narrows and to a great extent obs- 
tructs the navigation of the river, and by confining the waters 
to a narrow channel at certain seasons, namely, at spring and 
flood tides, interferes with the working and the legal enjoyment 
of Appellant's ancient mill. The building of the wharf impeded 
the navigation of the river and interfered with the flow of the 
water to Appellant’s mill, whereby he has suffered special 
damage sufficient to entitle him to sue Respondent on his own 
behalf, even though the acts of the latter are a public nui- 
sance for the right of an individual to maintain x private ac- 
tion for an injury sustained by him, by which the public is 
affected, co-exists with, and is independent of the public 
remedy. It is not pretended that Respondent has acquired 
any title by prescription. Although it is not pleaded, it may 
be inferred from the declaration that the encroachment is 
on land forming part of the bed of the river Beauport. 
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As this is a public as well as a private injury, it is in this 
double aspect of the grievance that the action is framed. 
Such an action is well known to the old french law, the 
law prevailing in Lower Canada, as an action En démo- 
lition de nounel œuvre or Dénonciation de nouvel œuvre. 
Le Conseil de Pierre de Fontaines, ou Traité de l'ancienne 
jurisprudence française, éd. par M. Marmier, ch. 18, sec. 3, 
p. 177.(éd. Paris, 1846). It is taken from the Novi operis nun- 
tiufione of the romun law, described in the Promptuarium 
juris, of Constuntine Harmenopolus, Lugduni. 1587, apud 
Guillelmum Lermarium, lib. 2, tit. 4, p. 142. The principles 
on which it is founded, and the rules by whjch courts of 
Justice are to be guided in adjudicating on cases of this kind, 
are clearly laid down by various jurists, who have written 
on the subject. Bouteiller, somme rurale, liv. 2, tit. 32, p. 827, 
[éd. par L.C. LeCaron, Paris, 1611]; Troplong, Traité de lu pres- 
criplion, tom. 1, n° 313, says,“ Ce n'est pas contre un dom- 
mage causé qu'on voulait se prémunir, mais contre un danger 
ou tort à venir.” The same doctrine will be found in Merlin’s, 
Répertoire de jurisprudence vbo. Dénomination de nouvel 
œuvre, tom. 7,n° 6,p. 395. Daviel, Traité des cours d'eau, 
tom. 2, n° 471, p. 413, a work of great authority, both on the 
law and practice in actions like this. The action is x possessory 
action, resembling in some respects, the proceeding by injunc- 
tion in the court of chancery, but being founded on the civil 
law must be brought within a year and a day; and all the 
authorities shew, that as a question of law, the right of Appel- 
lant to bring such an action against Respondent is undoubted, 
assuming the facts pleaded to be true, and that, even if as is 
ulleged by Respondent, Appellant had at the commencement 
of the action sustained no pecuniary loss, it is sufficient to 
prove that the work complained of may be attended with 
injury to Appellant. By the law of Lower Canada, all the 
land covered by u tidal river at ordinary spring tices is public 
property ; this was the roman law as regards the channel of 
navigable rivers. Traité du domaine public, par Proudhon, 
vol. 3, n° 840, p. 192, ef seg. ; and would have extended to 
tidal waters, had such been in the contemplation of the authors 
of the Dig. B. 43, tit. 12, sec 8. Respondent, therefore, by 
erecting his wharf on land so accustomed to be covered, has 
encroached on the public highway. This he had no right to 
do, for by the law of Lower Canada the seigneur, as such, 
has no right over navigable rivers, and the seigniorial act of 
1854 declares, that they have no other right over navigable 
rivers and streams than those specially conveyed to them by 
their grant. The whole law on this subject has been collected 
in a work of great authority and research by M. Leliévre et 
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Angers, entitled “ Seigniorial questions,” being the compilation 
of the decisions of the courts of Lower Canada on such ques- 
tions ; in vol. 1, p. 68, 69, 131, 372, and vol. 2, p. 9, 43, 83, and 
91; and fully establishes the position we contend for, name- 
ly, that the right of the river is a public right, and cannot be 
infringed with impunity by any one, the soil of the river 
being vested in and belonging to the crown. These decisions 
are in conformity with the roman law, which is the foundation - 
of the french law. Dig. B. 43, tit. 12, sec. 1 and 3, as well as 
the french law, the whole of which is to be found in the 
Traité de la législution et de la pratique des cours d'eau, par 
Daviel, [éd. Paris, 1845,) 3 vols. 8”, and is especially set forth 
in paragraphs 32, 60, 61, 67, 68, 130, 165, 471, 474 and 964. 
The civil law, which is in this respect identical with the law 
of Lower Canada, is most ably stated and illustrated by chan- 
cellor Kent in his commentaries, vol. 3, part. 6, lec. 52, p. 439, 
who exhausts the subject and the authorities applicable to it. 
Mr. Justice AYLWIN, in the elaborate opinion transmitted to 
this court, relies for the law of the case very much on that 
authority. 

Mr. Guay, Respondent, an advocate of the Canadian Bar, 
in person : 

Both courts in the colony, after a litigation of upwards of 
eleven years, have decided, upon mature deliberation, against 
the claim set up by Appellant to interfere with the erection of 
the wharf erected by me, for the purpose of protecting my 
own property. The attention of the court has been already 
drawn to the nature and frame of the pleadings, and it is ma- 
terial to bear in mind that there is no averment, in the decla- 
ration and conclusion, that what is built upon is part of the 
bed of the river, and such fact cannot be inferred from the 
declaration, as attempted by Appellant's counsel. He must 
establish his case, secundum ullequtu et probata. The misfea- 
sance alleged in the declaration was not proved by the evi- 
dence. I maintain here, as I have done in my defence to the 
action, that by erecting the wharf in question I have done no 
more than exercise the right vested in every propriétuire 
rwerain, and for which I am not responsible to Appellant. 
No such action could be brought by the law of Lower Cunuda 
except by the public officer on behalf of the public, as in an 
indictment for a nuisance. Rex vs. The Directors of the Bristol 
Dock Company. (1) The action was commenced on the 29th 
of October, 1852, the cause of action, as stated in the declara- 
tion, accruing on the 16th of the same month, for it was not 
until that day that the wharf was completed, just, therefore, 
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thirteen days previous to the commencement of the action, for 
which time only the damages, if any, could be laid. To enable 
Appellant to recover in such an action as this, he must prove 
the existence of a wharf which traverses some part of the 
bed of the river so as to Impede the navigation, as well as 
interfere with the enjoyment of his mill. Now, no such case 
as this is made here. The wharf complained of is built on a 
bank several feet above the ordinary channel along the edge 
of the river. It was built by me to protect my own land from 
one of the necessary consequences produced by Appellant’s 
encroachment in erecting a wharf on the opposite bank. It 
was an act in self-defence, as my side of the river was exposed 
to abrasion. Now, respecting the evidence derived from the 
report of the experts, reference to them was made by the 
court, ex mero motu, in spite of the remonstrances on my 
part, and their report extends to and includes a period long 
anterior to the time when the damage is stated by the 
declaration to have occurred. Without commenting on 
the character of the experts or their mdde of con- 
ducting the investigation, both of which are seriously 
impeached by the witnesses in the cause, it is sufficient to 
insist that Experts are not Judges, as they have been treated 
in this case, but witnesses, and as such open to every objection 
that can be made to witnesses. This ought to have excluded 
the report of the two Experts, the nominees of Appellant and 
the Court, who exceeded their powers, and renders that of the 
third Expert the only reliable evidence on which this Court 
can act. Ferrière, Coutume de Paris, art. 184, p. 1493, art. 
185, p. 1509, and the commentary on the Ordonnances du 
Roi Charles [X., ib. p. 1509; Denisart, vo. “ Experts” Tom. 
VIII, p. 326, s. 7. Bourjon, Droit commun de la France, Tom. 11, 

. 29; Actes de notoriété donnés au Châtelet de Paris, par 
Denisart, p. 107; Merlin, Répertoire de Jurisprudence, vo. 
“ Expert,” Tom. v, p. 28; Denisart, vo. “ Expert,” vo. “ Rap- 
port d’ Expert,’ Tom. 11, p. 381, s. 19-20; ib. Tom. Iv, p. 105. 
Secondly, the banks of navigable rivers (differing in that res- 
pect from the sea-shore) belong to the riparian owners. This 
is stated by Hilliard, on the Jaw of Torts, vol. 11, p. 106. He 
says, “one of the accompaniments of a river, technically so 
called, is the bank. It is said the banks of a river are those 
elevations of land which confine the waters when they rise 
out of the bed, and the bed is that soil so usually covered 
with water as to be distinguished from the banks by the cha- 
racter of the soil or vegetation, or both, produced by the com- 
mon presence and action of flowing water.” Denisart, Collec- 
tion de Décisions Nouvelles, Tome vi, p. 606 (Ed. 1787), citing 
the decision of the Parliament of Bordeaux, the 3rd May, 1782 
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and 21st April, 1784, and the controversy between the King 
and the Parliament of Bordeaux, Daviel, Traité des Cours 
d'eau, Tome I, Lil, where the same question was raised bet- 
ween the King and the Parliament of Rouen. Ordonnance de 
la Marine Porte, Liv. 4, tit. 6, art. 1, 610, relates only to the 
sea-shore, not to the banks of rivers. Merlin, Questions de 
Droit, Tome XIV, vo. “ Rivages de la Mer,” p. 116, (Ed. Brus- 
sels, 1829,) citing from decisions of the Courts of the highest 
resort, one of which, the fourth, p. 117, related to a marsh, or 
meadow, covered at every equinox by the tide, lying at the 
confluence of the rivers Vire and de Taute, distant only about 
three miles from the sea, and separated from it merely by a 
sand bank called Banc Blanc. In this case the parties inte- 
rested successfully maintained that the marsh or meadow, 
being the bank of the river, could not be reputed in the lan- 
guage of the Ordonnance de la Marine, les bords et rivages de 

mer, tant parce qu'elles étaient éloignées de la mer d'une 
lieue que parce qu'elles étaient baignées des eaux des rivières 
de Taute et de Vire. Angels, Treatise on Tidal Waters, (Ed. 
Boston, U. 8., 1847,) states, that the English rule, as laid down 
by Lord HALE and other writers, is that the soils which is over- 
flowed by high spring tides at any time does not properly 
come under the denomination of shore, and consequently the 
sovereign and public right is not of that large extent. The 
rule of the Common Law is, that the shore is that land only 
which is usually overflowed by ordinary tides. Daviel, Traité 
des Cours d’Eau, Tome 1, p. 62, adopts the same rule. Prou- 
dhon, Du domaine public, Tome 111, p. 392, Nos 999-1001. 
This brings me to the question of alluvial deposits, made by 
au inwadation, freshet, or torrent, described and defined by 
the same author, ib. No.997. Now, all the authorities agree 
that all increment by alluvium on the banks of navigable ri- 
vers becomes the property of the riparian owner. Denisart, 
Tome 1, vo. “ Alluvion,” p. 466, Denisart, Domaine de la 
Couronne, p. 606, citing the decisions of the Parliament of 
Bordeaux of 3rd May, 1782, and 21 Avril, 1784, confirmed 
subsequently by Letters Patent, ib. p. 609. Daviel, Truité des 
Cours d’Eau, is to the same effect, confirming this position. 
Nos 122, 123, 126, 134, 135 and 139. Then, if such is the law 
with regard to the banks and alluvial soil of a navigable ri- 
ver, as I insist these authorities fully establish, it follows that 
every riparian owner has a right to fortify his bank against 
the effects not only of a torrent or freshet, but especially 
where, as in this case, the current of the river has, by the act 
of Appellant, been made to impinge upon and undermine the 
bank so fortitied. Daviel, 7’ruité des Cours d'Eau, Nos 126. 
127, 384, 692. With regard to the opinion of Mr Justice AYL- 
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WIN and Mr Justice DuvaL, however high their authority, 
such opinions ought not to have been printed with the papers, 
and, I submit, form no part of the record. Neither of these 
learned Judges delivered any judgment at the hearing, but 
contented themselves simply with dissenting from the majo- 
rity of the Court, and the elaborate argument framed by them 
subsequent to the decision of the case, and transmitted with 
the papers in the appeal, is an entire surprise to me and ought 
never to have been produced. 

The case stood over for consideration. Judgment was now 
delivered by Lord KINGSDOw\ : 

It appeared to their lordships, at the bearing of this appeal, 
that some of the points both of law and of fact so elaborately 
argued at the bar, were immaterial to the decision of the only 
question which is open to them upon the record. A further 
examination of the papers has confirmed that opinion. The 
Appellant is the owner and occupier of a water-mill on one 
side of the River Beauport. The Respondent is the owner of 
the domain of Beauport, on the other side of the river. In the 
month of October, 1852, Respondent erected a wharf on land 
which he insists is part of his estate. The Appellant alleged 
that this warf was injurious to him ; and, on the 29th October, 
1852, he commenced an action against Respondent in the 
Superior Court of Lower Canada, and, on the same day, filed 
his declaration. After setting forth Appellant's title to the mill, 
and stating that he and his predecessors in title had for 100 
years, used the natural current of the river for working the 
machinery of the mill, the declaration contained the following 
allegations ; that the Beauport is a navigable river, and has, 
until the grievance hereinafter complained of, been used by 
Plaintiff and his predecessors in the floating 0° bateaux and 
other vessels employed by them in conveying grain, flour, and 
other effects to and from the said mill : that Defendant, intend- 
ing to injure Plaintiff in his business of a miller, did, between 
the 16th day of October preceeding, and the date of the issue 
of the summons (that is, the 29th October), erect lower down 
the river than Plaintiff's mill, and in and upon said river 
Beauport, a certain wharf which nearly traverses the whole 
of the river, and which materially alters the natural course of 
the river, and narrows the channel of the same so much that 
it is now impossible for Plaintiff to float bateaux or other 
vessels to the mill as he was used to do; and that Defendant 
has further, by means of said warf, prevented the waters of 
the river from running down the natural channel, and com- 
pressed the channel to so small a breadth that whenever the 
waters of the river, from the freshets or otherwise, become 
higher, the said waters recede or are thrown back upon Plain- 
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tiffs mill, by reason whereof, and by means of the still water 
thereby occasioned, the mill cannot be worked, and that, in 
consequence of the illegal and tortious acts of Defendant, 
in erecting the said wharf, Plaintiff has been, and still is, pre- 
vented from using the waters of the river and working his 
mil] as he otherwise would have done, to his damage of the 
sum of £300, currency. The conclusions of the summons are: 
1° That Defendant may be decreed, within eight days, or such 
other time as the court may appoint, to demolish and remove 
the wharf, and that, in default of his doing so, Plaintiff 
may be authorized to do so at Defendant's expense; 2° that 
Defendant may be ordered to pay £300, currency, for the 
damage aforesaid, and costs. The whole without prejudice 
to any further damages that may be sustained by Plaintiff, 
by reason of the erection of the wharf. The Defendant, in his 
answer, denied generally the allegations of Plaintiff, and 
pleaded various special matters both of law and of fact to 
which it is not necessary to advert. The cause being at issue, 
a great deal of evidence was produced on both sides, and, in 
April, 1857, the Court referred it to three gentlemen as ex- 
perts to make inquiries and report to the court their opinion 
on several of the matters in dispute, with directions upon one 
particular point to receive further evidence. (1) These gentle- 
men differed amongst themselves, two concurring in a report, 
and the other making a separate report; and, after much 
expense and delay, finally the cause came on for hearing 
before the Superior Court, Mr. Justice Stuart being the judge 
present, when the order of the lst February, 1860, was pro- 
nounced. (2) From this decision Plaintiff appealed to the 
Court of Queen’s Bench, and that Court, by a majority of 
three judges to two, affirmed the judgment, and from the 
decision of these two courts the present appeal is brought to 
Her Majesty in Council. The only question on which it is our 
duty to advise Her Majesty is, whether the judgment dismis- 
sing the action ought to be reversed or varied; in other 
words, whether Appellant, at the hearing below, estublished a 
case which entitled him secundum. allegata et probata, to any 
relief. The action is founded on the allegation of damage 
caused to Plaintiff by a tortious act of Defendant. It com- 
plains both of injury already suffered before the commence- 
ment of the action, and of continuing injury, and seeks appro- 
priate relief in respect of each complaint, compensation, in 
money, for the first; and demolition of the wharf for the 
second. The Courts below have found that Plaintiff has 


(1) This order was given by Meredith, Morin and Badgley, Justices. 
(2) Vide, Ante, p. 5. 
TOME x. 2 
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failed to prove any damage whatever sustained by him 
from the words of Defendant, either before the commen- 
cement of the action or subsequently. Can we say that 
either of these findings is erroneous? As to the first, its 
propriety was hardly disputed at our bar, and, indeed, 
it did not admit of dispute. As to the second, although 
there is a great deal of conflicting testimony, and much 
room for doubt, two courts have come to a decision in 
favour of Defendants. The question is one upon which the 
judges in the colony are more competent to form an opinion 
than we can be; and it is not the habit of their lordships, in 
this committee, to advise an alteration of a judgment, unless 
they can see clearly that, upon some point, there has been a 
miscarriage in the inferior courts. This we are unable, in the 

resent case, to discover. The observations of Mr. Justice 

EREDITH show that he has examined the case with the utmost 
care and impartiality ; and the clearness and temper with which 
he expresses the conclusion at which he has arrived add great 
weight to his opinion. It was said, however, and this is the 
point relied on by the dissenting judges, that it was unneces- 
cessary for Plaintiff in the action to prove actual damage ; 
that the action might be maintained as one of dénonciation 
de nouvel wuvre, and that in such action it is sufficient to 
prove that the work complained of will, or probably may, be 
attended with injury to Plaintiff. But the action of dénoncia- 
tion de nouvel œuvre is of a different description from the 
present; is founded upon a different state of circumstances ; 
and seeks different relief. In such an action, Plaintiff claims 
protection against a work commenced, and still in progress, 
by which, if completed, he alleges that he will be injured. If 
such an action be brought it appears that the judge may either 
interdict the further progress of the work or require security 
to be given by Defendant to Plaintiffagainst any injury which 
he may sustain; but when the work is completed, this form 
of action is no longer competent. This appears to have been 
the law of Rome. In the dig., lib. 43, tit. 15,“ Dé Ripa munienda,” 
after a statement that any protection to the banks of a public 
river must be made in such a manner as not to hinder navi- 
gation, so that any person who apprehends injury from the 
work may apply to the preetor for an interdict to restrain it, 
and may obtain security, we find this passage: “ § 5. Etenim 
curandum fuitut eisante opus factum caveretur. Nam post opus 
factum persequendi hoc interdicto nulla facultas superest etiam 
si quid damni postea datum fuerit, sed lege aquilia experien- 
dum est.” The law and form of procedure of Rome seem in 
this respect to have been adopted into the law of France. In 
Daviel, Cours deau tit. Du domaine public, par. 471, it is 
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distinctly laid down that by the old french law, that is, by 
the law now prevailing in Lower Canada, the dénonciation 
de nouvel œuvre could only be maintained if instituted before . 
the work was completed, though by an alteration introduced 
by the french code, the law in this respect is now altered, and 
the action may be maintained in respect of a work either 
“ fait ou commencé.” The author says: “Je dis nouvel 
œuvre fait ou commencé. Sous l'ancienne jurisprudence, la 
dénonciation n'était plus recevable du moment que le nouvel 
œuvre était terminé ; cest ce que cette action avait de spécial, 
comme aussi la faculté pour l’auteur du nouvel œuvre de con- 
tinuer son travail en donnant caution, et la restriction du 
droit du juge à suspendre les travaux sans pouvoir les faire 
détruire. Mais sous notre nouveau droit, la dénonciation de 
nouvel œuvre est assimilée aux autres actions possessoires, 
par cela que les lois n'ont pas reproduit les conditions par- 
ticulières qui la caractérisaient autrefois.” In this case there 
is no doubt that the work was completed before the action 
was commenced, and the relief sought is different from that 
which, according to Daviel, could be granted in an action of 
dénonciation de nouvel œuvre. But, even if the present suit 
could be regarded as an action of this description, it would 
be equally met by the objection that Plaintiff had failed 
to prove that the work would be injurious to him. It was 
then said that, however the law might be, if the bank on the 
face of which this wharf is built were the private propert 

of Defendant, a distinction is to be made, because the ban 

is, in truth, part of the bed of the river, and a portion of the 
public domain, and that a work erected upon it is a public 
nuisance of which any person interested has a right to com- 
plain. That the bank in question is a part of the bed of the 
river, and a portion of the public domain, is not in terms 
alledged by the pleadings. The averment was said at the Bar to 
be contained inferentially in the statement that the wharf 
erected by Defendant nearly traverses the whole of the river, 
which it would not do unless the bank formed part of the 
river. If the fact were essential to our decison in this case, we 
should feel great difficulty in howding that Plaintiff had either 
sufficiently put it in issue by his declaration or established 
it by evidence. But it is not in opinion necessary to decide this 
question. The law of Lower Canada as we collect it from the 
authorities, seems to stand thus: An officer suing on behalf 
of the public has a right, at his own instance, or on the ap- 
plication of any person interested, to call for the demolition 
of any work erected without license on the public domain, 
and he is no more required to prove that the erection has 
occasioned actual damage to the public than a private person 
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who complains of a wrongful invasion of his property is 
obliged to prove that it has occasioned actual damage to him. 
But although such an officer may, if he think proper, take pro- 
ceedings to abate the nuisance, he is not obliged nor is it in 
all cases his duty, to interfere. A case of this kind is put by 
Proudhon, (Traité du Domaine Public, t. 3, p. 192, n° 820.) 
in a passage cited by Mr. J. Aylwin. He says: “ It may be 
that in the case of a dyke erected in the bed of a navi- 
gable river the dyke may do no injury to the actual state 
of the navigation, a3 being built in an arm of the river where 
navigation 1s not practised, and which nevertheless does not 
on that account cease to be a part of the public domain.” 
This supposed case has much resemblance to. the present. The 
particular portion of the river where the channel is said to. 
ave been contracted does not appear to have been actually 
in use by the public for the purposes of navigation. If the 
public officer refuse to interfere, an individual who sufters 
injury is not prejudiced ; he has still his action privée, by 
which he may recover damages for injury already sustained, 
and the abatement of the cause of such injury for the future. 
The public and private action are said to be not only indepen- 
dant of each other, but essentially distinct in their object. The 
fact that the place where the work is erected is public pro- 
perty, is of course very important in both cases, in regard to 
the right of the Defendant to do what he has done, but it does 
not according to the law, as we can collect it from the autho- 
rities, supersede the necessity of Plaintiff in a private action 
proving that he has sustained injury by the work special to 
himself, and beyond that which is common to the public, at 
large, and this, as we have already stated, Plaintiff in this case 
has failed to do. Upon the whole, we must humbly advise Her 
Majesty to affirm the judgment, and the costs must follow 
the decision. We cannot part with this case without noticing 
two subjects which have attracted our attention in the course of 
the discussion, though they do not bear directly on the decision. 
The first is the manner in which the case has been conducted 
in the court below, and the enormous expense and delay which 
have attended the proceedings. Much of these evils is no doubt 
to be attributed to the parties, who seem to have been more 
anxious to indulge their feelings of hostility towards each other 
than to arrive at a cheap and speedy determination of their 
rights. But much must also: be attributed to the unfortunate 
course adopted by the court in directing the reference to 
experts a step which appears to us to have been unnecessary 
and to have led to nosatisfactory result, but rather’interposed 
difficulties in the way of the decision, and to have occasioned 
crimination and recrimination amongst persons acting as offi- 
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cers of the court, little creditable to the administration of 
justice. The other subject to which we think it fit to advert is 
this : Two of the judges have sent home long and very elabo- 
rate arguments, supported by a citation of numerous autho- 


rities, against the decision of the majority of the court. lt was 


asserted by Respondent, without any contradiction on the 
part of Appellant, that these arguments were not delivered by 
the dissenting judges at the hearing of the cause, but were 
first made known to the parties by being printed as part of 


the record before us. If the statement thus made be accurate, | 


we must say, with all respect for those learned persons, that 
the course so pursued by them appears to us open to great 
objection. We think that their reasons for dissenting from 
their colleagues should have been stated publicly at the hearing 
below, and should not have been reserved to influence the 
decision in the court of appeal. We have thought it due to 
the general interests of the suitors in the colony to make 
these remarks, in order to prevent what has been done from 
growing into a practice, though it may not have produced any 
mischief in this particular case. (11 D. 7. B.C, p. 401; 14 
D. T. B. C., p. 213; 2 Moore’s P. C. Reports, N.S., p. 341.) 


APPEL AU CONSEIL PRIVE. 
SUPERIOR COURT, Montréal, 31st Septembre, 1861. 
Before SMITH, Justice. 


BANK OF British NORTH AMERICA, Plaintiffs, vs. CUVILLIER 
et al., Defendants. 


Les Demandeurs, avec leur requéte, produisirent copie d’un décret de 
Sa Majesté en son Conseil Privé, infirmant un jugement de la : our du 
Banc de la Reine qui confirmait un jugement de la Cour Supérieure à 
Montréal, renvoyant l’action des Demandeurs. Le jugement du Conseil 
Privé ordonnait à la Cour Supérieure de rendre jugement pour les De- 
mandeurs originaires, ce qu’ils demandaient par la dite requête : 

Jugé : 1° Que la Cour Supérieure doit obéir à l’ordre ainsi donné, et 
rendre jugement pour la somme réclamée par la déclaration des De- 
mandeurs. 

2° Que la Cour donnera acte aux Défendeurs de leur déclaration du 
décès de l’un des Défendeurs, mais non de cette partie de leur motion 
qui demande que toute procédure soit suspendue jusqu’à ce que l’ins- 
tance ait été reprise. 


On the 17th. September, 1861, Plaintiffs filed a petition 
setting up the judgment rendered in the Superior Court, at 
Montreal, dismissing Plaintiff's action, in so far as Angélique 


Cuvillier and others were concerned; the judgment in the | 


Court of Appeals here, confirming the judgment of the Supe- 
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rior Court, and the judgment of Her Majesty in Her Privy 
Council, reversing the judgment in Appeal, and prayed that 
the court do cause judgment to be entered up for Plain- 
tiffs, against Defendants, condemning them, jointly and seve- 
rally, to pay Plaintiffs £4107 12 9, with interest; the decree 
in the Privy Council ordered: “That the judgment of the 
“Court of Queen’s Bench of Lower Canada, of the lst De- 
“cember, 1859, be, and the same is hereby, reversed, with 
“£283 16 1 sterling, costs, and that the Superior Court for 
“ the district of Montreal (Lower Canada), be, and the same is 
“hereby directed to cause judgment to be entered for Appel- 
“ lants, Plaintiffs in the original suit, accordingly.” 

SMITH, Justice : The bank has produced a copy of the judg- 
ment of Her Majesty in Her Privy Council, directing this 
Court to enter judgment for Plaintiffs : the sole question before 
me is this, is there an order of Her Majesty which I can 
enforce, and shall I obey it ? It was argued that there was no 
motive given in the judgment of the Brivy Council, and that 
an Inferior Court could not be ordered by a Court of Appeals 
to render any particular judgment ; but this does not seem to 
me to warrant my refusing to carry out the judgment, and I 
must order judgment to be entered up accordingly. On the 
23rd September, a motion was made by Defendants praying 
acte of their declaration of the decease of Marie Claire Per- 
reault, one of Defendants, and that all proceedings be sus- 
pended until the instance be taken up. On this motion, judg- 
ment was also rendered on the 30th September, 1861, grant- 
ing acte as prayed for, but rejecting that part which related 

‘to the suspension of proceedings. (11 D. T. B. C., p. 495.) 

BETHUNE and DUNKIN, for Plaintiffs. 

ABBOTT and Dorma, for Defendants. 


PROCEDURE.—MOTION. 
SUPERIOR CoURT, Quebec, 5th November, 1861. 
Before TASCHEREAU, Justice. 


SECRETAN vs. FOOTE et al. 


Jugé : Que dans les cas où il est nécessaire qu’une partie procède 
“par motion,” un avis de motion équivaut à une motion faite cour 
tenante, quoique tel avis de motion soit donné pendant les séances de 
la cour et pendant le terme, et que tel avis de motion a l'effet d’une 
règle ntst. 


The issue in this cause had been perfected on the Ist of 
October, 1861, by the filing, on that day, of Defendants’ 
answers which had been served on Plaintiff's attorney, the day 
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before. On the 2nd day of November following, Defendants 
moved the court for a jury trial, having, on the 5th day of 
October preceding, whilst the court was sitting, given Plaintiff 
notice of such intended motion. 

SECRETAN, on behalf of Plaintiff: I oppose the granting of 
this motion on the following grounds. By the 64th rule of 
practice of this court, a party desiring a trial by jury must 
“ declare his option, either by his declaration or plea, or by 
“ motion to be made within four days after the issue is per- 
“ fected.” This, Defendants have not seen fit to do. They have 
not, in any of their pleas or by any document by them filed, 
declared such option, and, in now moving the court, after the 
lapse of nearly one month, I take it they have forfeited their 
right to make such application. As this court was in session 
on the 5th of October last, they had it in their power to 
move the court then, and thereby comply with the exigencies 
of the rule, the more so, as by the 58th rule of practice, a 
motion : “ For a jury trial, nisi” is one of those which “ may 
“ be made and filed in the office of the Prothonotary, and be 
“by him received, and rules entered thereon in the same 
“ manner as if made in open court.” A mere notice of motion 
may, under very particular circumstances, during vacation 
and where no sitting of the Court will be held until after the 
period within which it is required to be moved, be held as an 
act of due diligence and as a compliance with the law ; but, I 


submit, that in no case, can such a proceeding be sanctioned, 


where the party had it in his power, through means of a ses- 
sion of the Court, to comply with the rule, by moving during 
term. 

ALLEYN, for the Defendants: I think that, in any case, 
a notice of motion has the same effect as a rule of Court. I 
cannot see any difference between a notice of motion and a 
rule. Even had I, in the first instance, moved the court and 
caused a rule to issue, no decision could have been given upon 
it until this day; so that, in reality, it make no difference 
whether I proceed by motion or by notice. Besides, this ques- 
tion has already been decided in a case at Montreal, on a 
motion for security for costs, where the writ was returned in 
vacation and there was no sitting of the court until after the 
lapse of the period within which security should be moved for. 

SECRETAN: The case quoted by Defendants does not 
appear to me to apply to the present one. There, the writ was 
returned in vacation, and there being no sitting of the court, 
it, consequently, could not be resorted to, in order to make the 
application. But, in this case, the court was sitting and could 
have been applied to, in accordance with the rule, and there 
was no necessity whatever for resorting to a notice of motion, 
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between which and a rule of court there is, I maintain, a wide 
difference. 
JUDGMENT : Motion allowed. (11 D. T. B. C., p. 497.) 
STUART and Murpny, for Plaintiff. 
ALLEYN, for Defendants. 


RENONCIATION AUX REPRISES PAR UNE FEMME MARIEB. 


Cour DU BANC DE LA REINE, EN APPEL DE LA COUR SUPÉ- 
RIEURE, DISTRICT DE BEAUHARNOIS, Montréal, 4 mars 1862. 


Coram Sir L H. LAFONTAINE, Bart., Juge en Chef, 
AYLWIN, J. (dissident), DUVAL, J., MEREDITH, J., 
C. MONDELET, J. (dissident. ) 


DAME RacHEL Boupria et vir, (Demandeurs en Cour Supé- 
rieure,) Appelants, et MATHEW McLean, (Défendeur en 
Cour Inférieure,) Intimé. 


Jugé: 1° Que la 4e Vict., ch. 30, sect. 36, statuant que “ Nulle femme 
mariée ne pourra se porter caution, ni encourir de responsabilité en 
aucune autre qualité que comme commune en biens avec son mari, 
ur les dettes, obligations ou engagements contractés par le mari avant 
eur mariage, ou pendant la durée du mariage, et tous engagements et 
obligations contractés par une femme mariée, en violation de cette dis- 

sition, seront absolument nuls et de nul effet; ” tout en rendant nuls 
es engagements de la femme, pour son mari, au point de la soustraire 
à toute action résultant de tels engagements, ne l'empêche pas néan- 
moins de renoncer à l’exercice de ses droits hypothécaires, pour reprises 
matrimoniales, sur les biens aliénés pour son mari. 

2° Que la renonciation de la femme à l'exercice de tels droits n’a 
besoin d’être stipulée, et qu’elle peut être inférée du fait qu'elle ratifie 
et garantie l’aliénation faite par son mari. (1) 


Il s'agit d'une demande en déclaration d’hypothéque fondée 
sur les allégués suivants : Que, le 27 juillet 1841, les Appelants 
avaient contracté mariage, sous le régime de la communauté, 
par contrat passé devant Bastien, N. P., et enrégistré le 31 
octobre 1844 ; que, le 29 avril 1854, l'Appelante avait obtenu 
une séparation judiciaire, suivie de renonciation à la commu- 
nauté, et d'un jugement du 31 mai 1854, fondé sur un rapport 
de praticien, établissant les reprises matrimoniales de l’Appe- 
lante à la somme de £915 158 9d, lequel jugement de sépa- 
ration avait été dûment exécuté; que l’Intimé était en pos- 
session d’un immeuble (désigné dans la déclaration) hypothéqué 
aux reprises matrimoniales de 1 Appelante, lequel immeuble 
avait été vendu à l'un des auteurs de |’Intimé, par le mari de 
lAppelante, le 18 décembre 1848, c'est-à-dire durant l’exis- 
tence de la communauté entre les Appelants. A cette action 


(1) V. art. 1301 C. C. 
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l'Intimé plaida : Que le jugement en séparation était-res inter 
alia et n'était pas chose jugée pour des tiers; que le prix de 
vente par Ant. Couillard à John McLean avait été complète- 
ment payé; que, par acte passé devant Pelletier, N. P., le 31 
octobre 1849, Rachel Boudria avait ratifié l’acte du 18 décembre 
1848 par Ant. Couillard au dit John McLean, et avait assumé 
toutes garanties conjointes et solidaires stipulées au dit acte 
avec son mari, lequel acte de vente contenait toutes garanties 
contre tous troubles, dettes, dons, douaires et hypothéques de 
toute nature quelconque ; que, par suite de l'obligation ainsi 
contractée par Rachel Boudria, son action ne pouvait se main- 
tenir. La cour d’appel ayant confirmé, purement et simplement, 
le jugement de première instance, il devient important d'avoir 
ici le texte de ce jugement, rendu par Son Honneur le Juge 
POLETTE, le 7 février 1861 :“ La cour, considérant que, par acte 
de ratification, passé à Ste Philomène, devant deux notaires, 
dont l'un, Pelletier, en a gardé minute, en date du 31 octobre 
1849, la Demanderesse x, entr’autres choses, confirmé et ratifié, 
en tout son contenu et suivant sa forme et teneur, la vente 
faite par son mari, Antoine Couillard, à John McLean, l’un 
des auteurs du Défendeur, et l'acte qui en a été passé au même 
heu devant deux notaires, dont Pelletier, l’un d’eux, en a 
gardé minute, en date du 18 décembre 1848, pour ses reprises 
matrimoniales, dans le temps que John McLean devait encore 
une notable partie du prix d'acquisition de cette terre, qui 
était conquêt aliéné de la communauté d’entre la Demanderesse 
et son mari, et que cette ratification est une renonciation à 
l'hypothèque qu'elle avait sur icelle terres pour ses reprises, 
laquelle ratification elle a pu faire valablement, y étant auto- 
risée par son mari, avec lequel elle était encore commune en 
biens ; que, d'ailleurs, en agissant ainsi, elle ne s’est pas portée 
caution, ni responsable et n'a pas encouru de responsabilité 
pour dette, engagement ou obligation contracté par son mari; 
qu ainsi et n'ayant plus d’hypotheque sur la terre; elle ne peut 
soutenir ni obtenir les conclusions de sa décluration qui sont 
hypothécaires contre cette méme terre; déboute la Deman- 
deresse de son action.” Les Appelants exposent leurs préten- 
tions, comme suit, dans leur factum: 1° L'hypothèque de 
l'Appelante est implicitement reconnue par le jugement de la 
Cour Inférieure, mais on a trouvé dans l’acte du 31 octobre 
1849, la renonciation à cette hypothèque dans les mots suivants : 
“ Rachel Boudria, après communication d'un certain acte de 
vente consenti par Ant. Couillard, à John McLean, en date du 
18 décembre 1848, a eu la dite vente pour agréable, l'approuve 
confirme et ratifie en tout son contenu, suivant sa forme et 
teneur, et, par les présentes, s’oblige, conjointement et soli- 
dairement, avec Ant. Couillard, son époux, à la garantie sti- 
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pulée au susdit acte, comme si elle eût été présente a la pas- 
sation d'icelui.” La première question consiste donc à sa- 
voir, si ces termes contiennent une renonciation de la part 
de l’Appelante aux droits personnels que lui assurait son 
contrat de mariage ; 2° sous le régime de l'ordonnance d’en- 
régistrement, (4 Victoria, ch. 30) les engagements contractés 
par la femme, commune en biens, si ce n’est ceux qui concernent 
son douaire, peuvent-ils la lier, apres la séparation de biens, 
suivie de la renonciation à la communauté ? Comme on le voit, 
tout est résumé dans cette dernière question ; car la première 
ne pourrait donner lieu à discussion que dans le cas où l'or- 
donnance d'enregistrement n'aurait pas d'existence. La section 
55 du ch. 37 des Statuts Refondus du Bas-Canada, reproduisant 
la sect. 36 de la 4 Vict., ch. 30, dit: “ Nulle femme mariée ne 
pourra se porter caution, ni encourir de responsabilité en au- 
cune autre qualité que comme commune en biens avec son mari, 
pour les dettes, obligations ou engagements contractés par le 
mari avant leur mariage, ou pendant la durée du mariage, et tous 
engagements et obligations contractés par une femme mariée, 
en violation de cette disposition, seront absolument nuls et de 
nul effet.” Notre législation, sur cette matière, s'écarte du droit 
romain comme du droit coutumier de la France. Là où l’on 
croirait au premier abord trouver des points de rapprochement, 
soit avee l’ancien droit écrit ou le droit coutumier, soit avec 
le code, on s'aperçoit bientôt qu'il n’y a rien de commun entre 
ces différents systèmes et le nôtre. L'inaliénabilité des biens 
dotaux prononcée par le code (Art. 1554) est limitée aux im- 
meubles, et la femme peut déroger à l’inaliénabilité par son con- 
trat de mariage, et sans même déroger contractuellement, elle 
peut le faire durant le mariage, pour établir les enfants qu'elle a 
d’un précédent mariage. Et s’il s'agissait, en cette cause, unique- 
ment d’un doit réel qu'elle aurait perdu, durant la communauté, 
on pourrait, en assimilant ce qu'elle aurait ainsi perdu à la 
dot immobilière, citer avec à propos TOULLIER, T. 14, No. 174: 
“ L'inaliénabilité du fonds dotal s'étend, en un mot, non seule- 
ment à toute aliénation directe, mais encore à tous actes dont 
l'effet pourrait être de porter indirectement atteinte à cette 1na- 
liénabilité. Ainsi, une femme, mariée sous le régime dotal et-qui 
s'est constitué des immeubles en dot, ne peut pas renoncer 
valablement à son hypothèque légale, ou la restreindre en 
garantissant la vente faite par son mari, ou en sobligeant 
solidairement avec lui. La renonciation à l'hypothèque, la 
cession expresse ou tacite que pourrait faire cette femme, est 
frappée de nullité, en ce qu'elle constitue une aliénation indi- 
recte, éventuelle, des fonds dotaux ; car il est indifférent que 
la femme les aliène ou qu'elle consente à la privation de ses 
garanties. Dans l’un comme dans l’autre cas, elle sacrifie des 
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droits que la loi avait déclarés inaliénables.” Mais toutes les 
autorités que l'on pourrait extraire des commentateurs de l’an- 
cien et du nouveau droit français n'auraient d'autre utihté 
que celle de rappeler certains principes généraux, comme celui 
qui interdit à l’incapable de faire indirectement ce que la loi 
ne lui permet pas de faire directement. Notre article (Sect. 36 
suscitée) pose un principe absolu, qui ne souffre aucune dis- 
tinction quant aux différents genres de propriété, savoir: s'il 
sont meubles ou immeubles, propres, conquéts, dotaux ou autres. 
Ii déclare nuls, tous engagements et obligations contractés par 
une femme mariée, en aucune autre qualité que comme com. 
mune, pour les dettes, obligations ou engagements du mari, 
avant ou pendant le mariage. L'ordonnance d'enregistrement 
a été passée le 9 février 1841; mais par la section 57, son 
opération était suspendue jusqu’à ce que le gouverneur eût, 
par proclamation, fixé le jour où elle entrerait en force. Cette 
proclamation a été publiée, sous la date du 18 décembre 1841, : 
et l'entrée en opération de la loi a été fixée au 31: décembre 
1841. La section 4 (reproduite, avec amendements, par la sect. 
3 du ch. 37 des Statuts Refondus du Bas-Canada,) déclare : 
“ que toute obligation notariée, contrat, instrument par écrit, 
&e., qui était en force le 31 décembre 1841 et en vertu duquel 
tout immeuble était hypothéqué, grevé ou affecté, &c.,a pu être 
enregistré en aucuns temps le ou avant le premier jour de 
novembre 1844, et l'enregistrement ainsi fuit a eu et aura 
l'effet de conserver tels hypothèques, &c., de la méme manière 
que si l'ordonnance d'enregistrement, 4 Vict., ch. 30, n'eût 
jamus été passée” Le contrat de mariage de l’Appelante porte 
la date du 27 juillet 1841 (avant la mise en force de l'ordon- 
nance) et a été enregistré le 31 octobre 1844, (dans les délais 
voulus par la loi). L'Appelante se trouvait donc en possession 
d'un droit d'hypothèque aussi étendu que le conférait notre 
ancien droit à tout porteur d’acte notarié ; elle se trouvait en 
outre placée, par le section 36, dans l'impossibilité de se dénan- 
tir de cette hypothèque, pour aucune dette, obligation ou 
engagement contracté par son mari, avant ou pendant le ma- 
riage. Or jamais obligation de la femme ne peut être plus 
évidemment contractée pour son mari que dans le cas actuel. 
L'immeuble vendu à l'Intimé par son mari était un conquêt de 
communauté, que le mari pouvait vendre, sans le concours de sa 
femme. Le droit de vendre était tout entier au mari, puisque 
depuis l'ordonnance, la femme ne pouvant contracter que 
comme commune, elle ne pouvait ajouter plus de valeur aux 
acter de sou mari. L'acte de ratitication de la part de la feinme, 
en lui donnant l’eftet que lui a attribué la Cour Inférieure, ajou- 
tait donc la garantie de la femme à celle du mari. Le jugement 
affirme qu’en ratitiant l'acte de son mari, elle u renoncé à son 
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hypothèque ; et qu’en agissant ainsi, elle ne s'est pas portée 
caution, ni responsable et n'a pas encouru de responsabilité 
our dette, engagement ou obligation contractée par son muri ! 
choc de deux antithéses aussi manifestes ne pouvait opérer 
une fusion conforme à la logique. Si la femme cût été partie 
à l'acte de vente, (ce qui ne changeait pas la position qu'elle 
prenait dans son action) on pourrait peut-être se demander, 
si dans le for intérieur, elle n'avait pas autant d'intérêt que 
son mari à vendre, et on pourrait exprimer le doute de savoir 
si, dans cette vente, la femme agissait pour elle-même ou pour 
son mari. Mais tout contribue pour ne laisser place au plus 
léger doute là-dessus. Qu'est-ce que la femme recevait en 
souscrivant cet ucte de ratification, quelle affaire, à elle, la 
conduisait chez le notaire ? Elle ne recevait rien comme con- 
sidération de sa prétendue renonciation, et elle n’avait person- 
nellement aucun intérêt à la donner. À quoi pouvait-elle renon- 
cer du reste ? Comme commune, elle n'avait, dans le moment, 
aucune propriété sur l'immeuble en question. Elle pouvait dis- 
poser par testament de sa part éventuelle dans cet immeuble, 
mais le mari restait maitre de frustrer ses dispositions testa- 
mentaires en le vendant avant la mort de sa femme. L’Appe- 
lante ne souscrivait cet acte que sous l'inspiration d’une erreur 
légale dans laquelle se trouvaient alors toutes les parties in- 
téressées. On était encore rapproché de l’époque où la signature 
de la femme, à la vente d'un conquét, avait une grande impor- 
tunce. Sous l’ancien régime, la femme en signant cette ratifi- 
cation devenait garante de tous troubles, même après lu disso- 
lution de la communauté et sa renonciation à la communauté. 
Pour retrouver ses reprises matrimoniales elle ne pouvait 
généralement s'adresser qu'à une succession insolvable, dont 
elle avait, par prudence, répudié la moitié. C'est précisément là 
le mal auquel la 36e section de l'ordonnance d'enregistrement 
a voulu porter remède. Cette loi a placé la femme sous une pro- 
tection qui lui manquait presque totalement avant cela A 
l'exception de son douaire, auquel elle peut renoncer, elle ne 
peut maintenant se dénantir de rien, dans l'intérêt de son mari, 
si ce n’est comme commune. Dès qu’elle perd cette qualité, elle 
rentre dans l'intégrité de tous ses droits, et sa signature à tous 
les actes antérieurs à sa renonciation, devient absolument sans 
valeur. Telle est, croyons-nous, la vraie doctrine. Le jugement 
de la Cour Inférieure aurait pour effet de détruire virtuelle- 
ment la moitié au inoins des conquêtes de la femme, consa- 
crées dans cette 36ème section. A l'avenir, les prohibitions 
qu'elle contient ne recevraient plus d'application qu'aux enga- 
geinents souscrits par la femme après la séparation judiciaire. 
out ce ‘qu'elle aurait fait avant cette séparation lui serait 
opposé, comme fin de non-recevoir. Une interprétation diffé- 
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rente a prévalu universellement depuis 1844, et l'Appelante 
espère que cette Cour la fera participer dans les bienfaits de 
la loi, sainement administrée. 

DouTRE, pour Appelants, arguait de plus, que, par la 36ème 
section de l'Ord. d'enregistrement, la femme qui a été partie à 
un acte, avec son mari, et qui ensuite renonce à la commu- 
nauté, est plucée dans la position qu'elle occupait avant l'ord. 
lorsqu'elle n’avait pas été partie à l'acte, et qu'en conséquence la 
question pourrait prendre le caractère suivant: La femuine, 
avant l’ord., avait-elle hypothèque sur les conquêts aliénés 
durant la communauté, sans son concours? L'affrmative n’est 
pes douteuse. Voir: LeBrun, Communauté, Edition de 1733, 

iv. 3, ch. 2, sect. 2, Dist. V., Nos. 85, 88, 89. Solution de Le 
Brun, No 90, pp. 501, 502, 503; Bacquet, Droits de Justice, 
T. 1, p. 121, ch. 15, No 42; Ferrière, Gr. Cout., T. 3, p. 728, 
No 9; Renusson, Communauté, pp. 361, 362, 2nde partie, ch. 3, 
Nos 42, 43,44 ; Pothier, Communauté, T. 3, p. 838, No 757. Au 
reste, la question ramenée sous l'opération pratique de l'ordon- 
nance d'enregistrement paraît avoir uniformément été résolue 
dans un sens opposé au jugement de première instance. 

A. ROBERTSON, pour l’Intimé, s’appuyait des vues exprimées 
par M. Lacoste, Notaire, dans un article de la Revue de Juris- 
prudence (T. 3, p. 121,) où l'on fait une distinction entre l'in- 
capacité de la femme, pour s'engager à garantir, et sa capa- 
cité, pour s'engager à ne pas exercer ses droits ; argument qui 
peut se définir ainsi : la femme ne peut fournir des armee pour 
être frappée, mais elle peut se dénantir des armes avec les- 
quelles elle pourrait frapper. 

MONDELET (C.) J., Dissentiente : L'Appelante séparée de 
biens de son mari et ayant renoncé à la communauté, s’oblige 
à la garantie d'un acte de vente que fait son mari, d'un con- 
quêt de la Communauté, sur lequel elle a une hypothèque pour 
ses reprises matrimoniales pour le recouvrement desquelles, 
elle a poursuivi, hypothécairement, l'Intimé Défendeur en 
Cour de lere instance, qui est en possession de ce conquét de 
Communauté. Question. La femme a-t-elle, par là-même re- 
noncé à son droit d'hypothèque sur ce conquét qui est affecté 
à ses reprises matrimoniales, ou bien la garantie qu'elle a con- 
tractée, comme il est dit plus haut, laquelle est, il va sans dire, 
absolument nulle, aux termes de l’Ord., 4 Vict., c. 30, s. 36, 
justifie-t-elle l'induction de la renonciation par la femme non 
commune, et qui ne s'est pas obligée comme commune, à son 
droit d’hypothéque pour ses reprises matrimoniales ? Il me 
semble qu'à part de l’énorme injustice envers la femme non 
commune que l’on commettrait, en induisant à son encontre, 
une telle renonciation qui n’a jamais de fuit eu lieu, l'on se 
rendrait coupable d'une manifeste absurdité, ce ne serait rien 
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moins que de faire produire un effet à une nullité, ou en 
d’autres mots, avouer que l’acte de garantie est nul, et en même 
temps, prétendre qu'il a produit une renonciation de la part 
de la femme non commune, à un droit d’hypothéque ; ce serait 
de plus dire, vous vous êtes engagée à la garantie de l'aliéna- 
tion d’un conquêt qui est hypothéqué à vos reprises matrimo- 
nialles, cet acte de garantie est nul, aux termes de l’Ordon- 
nance, eh bien, nous .allons en pressurer, en soutirer, bon gré 
mal gré, une renonciation de votre part, à votre hypothèque, 
que vous ayiez, ou non, eu l'intention de renoncer. I] me semble 
qu’à moins de fermer les yeux à la lumière, l'on doit aperce- 
voir de l'injustice d’une telle prétention. En vain, tout en con- 
cédant ce qu'on ne peut nier, c'est-à-dire que la garantie est 
une nullité, me dira-t-on, que le consentement à l'autorisation 
-est valable, et qu’on doit séparer ces deux stipulations. La ré- 
ponse est, que les deux font partie d'un même tout, sont insé- 
parables, et doivent tellement être regardées comme telles que 
‘de cet acte, non plus que d'aucune partie qui s’y rencontre, on 
ne peut, au préjudice de la femme non commune, inférer une 
renonciation à l’hypothèque pour ses reprises, sur le conquét 
de la communauté aliéné par son mari. La règle posée par 
Solon et autres, quant à lu divisibilité des différentes parties 
d’un acte, exige que ces parties soient indépendantes les unes 
des autres: la ruison de cette condition, est tellement évi- 
dente qu'un moment de réflexion la fait de suite aperce- 
voir. (Solon, théorie de la nullité, T. 1, p. 30, No. 6). On 
ne peut qu'en rafinant de sophismes, prétendre qu'il s’agit, 
ici, de deux parties indépendantes de l'acte : c'est tout le 
contraire, c'est une seule et même partie, c'est la même phrase, 
c'est le motivé, c'est l'explication, la qualification de la ga- 
rantie. C'est si bien le cas, que si la femme n’eût pas ajouté 
à la garantie, cette autre stipulation, je veux dire, le consente- 
ment, l'autorisation à l’aliénation, très probablement, l'acqué- 
reur qui se présentait, n'eût pas acheté. Cette simple réflexion 
fait bien voir l'unité de cet acte, son indivisibilité, et que cette 
autorisation, ce consentement de la femme, inséparables de la 
garantie, laquelle est frappée de nullité par la Joi, subissent le 
même anéantissement. Je le demande maintenant, comment. 
peut-on, par un tour forcé, par une contorsion, pour ainsi dire, 
qu'on imprime à la phrase, qui n’est qu'une, lui attribuer un 
caractère de dualité qu'elle n’a pas? Et cela, pour en induire 
une renonciation de Ja part de la femme, à ses droits de re- 
prises sur un conquét de la communauté, après qu'elle a 
renoncé à cette communauté ! J’ai lu, avec attention, au 3ème 
vol. de la Revue de Législation, l’article écrit avec talent, par 
un jeune Notaire, dont la mort prématurée, est un sujet de 
regret. Tout en rendant hommage à l’habileté de cet écrivain, 
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je ne puis me laisser aveugler par les sophismes dont four- 
mille cet écrit. L'auteur affecte d'appliquer des règles de droit 
qui sont, ici, sans portée. La première, c'est que ces deux pré- 
tendues parties de l’acte, sont indépendantes l’une de l'autre. 
Le contraire a été plus haut démontré : c’est une seule partie, 
une seule obligation, une seule stipulation, une seule phrase, 
dont toutes les parties constituent un tout, un seul tout. La 
seconde, quant à la prétendue divisibilité, l'auteur appuie son 
opinion par une observation assez singulière, c'est qu'il existe 
des ventes sans garantie. Personne, assurément, ne s’aviserait 
de nier cela; mais nombre d’autres seraient à se demander ce 
que prouve cette observation futile de l'auteur. Enfin la 3ème 
est la divisibilité par la loi. L'auteur épuisé, finit par conve- 
nir que cette règle qu'il avait d'abord citée, n’a aucune appli- 
cation à la question. En sorte que tout l'échafaudage de ce 
bizarre système pour le soutien duquel, l'auteur s’est tant 
alambiqué l'esprit croule de lui-même, et la critique si peu ju- 
dicieuse qu'il s’est permise du jugement de l'ancienne Cour du 
Banc de la Reine, dans la cause de Ste-Marie du 11 janvier 
1847, se résout en un tissu de sophismes qui ne peuvent pas 
soutenir une discussion sérieuse. Je dirai en passant, que bien 
que je naie pas l’habitude de juger les causes ou les questions 
de droit, par des arréts, néanmoins comme je pense que les 
décisions qui ont déjà été rendues en pareille matière, ou du 
moins dans des espèces analogues, sont fondées en loi, je me 
permettrai de référer aux causes suivantes: Jodoin et Du- 
freane et ux.. 3 R. J. R. Q., p. 480; Mercille vs. Fournier et vir, 
TR. J. RQ. p. 7. Il a été plusieurs fois decidé, et la Cour 
d'Appel, entr'autres a distinctement consacré le principe, que 
ce que la femme ne peut faire directement, elle ne le peut 
faire indirecteinent, lorsqu’en le faisant, elle viole l'ordonnance 
4 Vict.,c. 30, s. 36. La femme mariée aura donc les mains 
liées, dira-t-on, et elle ne pourra jamais s’obliger. Cette con- 
clusion est mal fondée ; on sait fort bien le contraire, et il est 
des circonstances où elle le peut faire; mais non pas comme 
dans l'espèce, s'obliger non comme commune avec et pour son 
mari, l'aidant à faire et accomplir ce qu'il n'aurait pas pu 
effectuer, si elle n’efit pas autorisé la vente: c'était pour l’a- 
vantage du mari et au préjudice de la femme, qui, dans le sys- 
teme de ceux qui prétendent qu'elle l'a pu faire, a renoncé à 
ses reprises, à son hypothèque pour ses reprises, et cela pour 
l'avantage de son mari avec lequel elle s’est obligée non comme 
commune en biens, en contravention manifeste de l'ordon- 
nance dont l’objet n'est pas de détruire, mais de conserver les 
droits des parties. Il y a plus: la femme ici, a si bien contracté 
une obligation, c'est que si elle n'accomplissait pas sa renon- 
ciation, supposant qu'elle efit renoncé, comme on le prétend, je 
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veux dire, si elle refusait d’y donner suite, elle serait passible 
d’une action personnelle de la part de l’acheteur de son mari, 
vis-à-vis duquel, dans l'intérêt de son mari, elle a ainsi renoncé, 
si toutefois elle a renoncé. Je suis d'avis, et cela sans aucun 
doute, que le jugement dont est appel, devrait être infirmé, et 
que cette Cour devrait déclarer, par son jugement, que la terre, 

ont l’Intimé est détenteur, et à l’occasion de laquelle, il est 
poursuivi par l’Appelante, est hypothéquée à ses reprises ma- 
trimoniales. 

MEREDITH, J.: After giving to this case, which is certainly 
one of great importance, the ‘best consideration in my power, I 
am of opinion not only that the judgment of Mr. Justice Po- 
lette is right, but that the reasons assigned by that learned 
judge in suprort of his judgment, have not been, and cannot be 
answered, The agreement in question declares, that Appellant, 
after having taken communication of the deed of sale of the 
18th December, 1848, made by her husband, “a eu la dite vente 
“ pour agréable, l’approuve, confirme et ratifie en tout son con- 
“tenu suivant sa forme et teneur.” Thus far the ugreement is 
unobjectionable ; because it does not subject Appellant, as a 
married woman to “any liability ” for any debt or obligation 
entered into by her husband, (1) and that the covenant above 
recited does not subject Appellant to any such liability, seems 
to me to be plain, from the consideration that no action against 
Appellant could be based upon that covenant. The agreement 
impugned, thus continued as follows : “et par les présentes elle 
“s'oblige conjointement et solidairement avec le dit Antoine 
“ Couillard, Ecuier, son époux, à la garantie stipulée au dit acte, 
“comme si elle eût été présente à fa passation d’icelui.” 

This part of the agreement is plainly null, as being in direct 
contravention of the provision of the registry ordonnance 
already referred to ; but no attempt is made in this cause, to 
enforce this part of the deed. It is however said that it is 
absurd to suppose that an obligation can result from a deed 
that is null. That observation is quite true, not to say, self- 
evident, but it is as inapplicable in this cause, as it is true ; be- 
cause the deed before us is good in part, and bad in part, and the 
judgment of the Court below rests upon that part of the deed 
which is valid, and not upon that portioa of it whichis null. 
It is also said that what a married woman cannot do directly, 
she ought not to be allowed to do indirectly. No onecan be 
more willing than I am to admit that rule, and act upon it; 
but it does not follow, that because a statute of an exceptional 
nature prohibits married women from entering into a con- 
vention of a particular nature, that therefore they are to be 


(1) 4 Vic., c. 30, 8. 36. 
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revented from entering into convention of a wholly different 
ind. As to the case before us, the statute prohibits married 

women from contracting certain liabilities. By that part 
of the deed, in question, which we aredisposed to enforce, 
Appellant renounced certain rights, without however 
subjeeting herself to “ any lrabiltty,” such as the law pro- 
hibits. And as in my opinion there is a plain difference 
between the contracting of a liability and the renunciation of 
a right. (1) I think that the provision of law, relied on by the 
Appellant, is inapplicable to the present cause. The interpre- 
tation put upon the clause in question by the court below 
seems to me to be in accordance, not only with the letters, but 
also with the spirit of the law of which it forms a part. The 
legisluture in order to facilitate the alienation of real estate, 
have, by the registry ordinance abolished general hypothecs, 
restricted the number of privileges, and made many other 
changes of the same kind; and, by the clause which imme- 
diately precedes that under consideration, the Legislature 
have given married women a power of an extraordinary 
character, and one certainly liable to some objections ; namely, 
that of barring their dower not only for themselves but for 
their children. And it cannot be supposed that the Legislature, 
at the same time that they conferred this new and extravr- 
dinary power upon married women, intended to deprive them 
of a right of a much less dangerous character, which they en- 
joyed under the common law ; and the continuation of which 
was quite as necessary for the object the Legislature had in 
view, as was the granting of the new, and, in some respects, ob- 
jectionable power, which is expressly given. To say that the 
Legislature by one clause of theregistry ordinancegave married 
women the power of barring their dower, for themselves and for 
their children, and that by the next clause of the same law, 
married women have been deprived of the common law right of 
waiving their claims for reprises, seems to ine to involve a 
charge of grave inconsistency against the framers of the law. 
Moreover the construction contended for by the learned judges 
who differ from the majority of the court, would lead to this 
most unreasonable result, that a married woman would have, 
as she unquestionably has, the power of alienating her own 
ea to pay the debt of her husband and yet she whould 

not to be able to consent to her husband selling his own pro- 
perty for the same purpose. To me the intention of the 
gislature seems as plain as it is reasonable. We all know, 
the dangerous consequences of the contract of surety-ship. And 
a wife, when asked to become the surety of her husband, is 


(1) Troplong, Priv. et Hyp., n° 596 ; Pandectes de Justinicn, vol. 6, p. 251. 
TOME 3. 3 
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placed in a position of a peculiar difficulty. How can she 
doubt the honesty of her husband ? And she is only too ready 
to believe the assurance that when the debt matures, there 
will be ample means to meet it without troubling her. I have 
no doubt that there are some, if not many, women who would 
have sufficient determination to refuse to alienate their own 

roperty and who yet might be induced to become security 

or the debts of their husbands ; indeed I think there are not 
a few husbands who would be glad to extend their credit 
by the use of the names of their wives, and who, yet would 
not ask their wives to bind themselves or their property in a 
more direct manner. The object of the ordinance seems to me 
to have been to guard married women against the danger to 
which I have adverted. Having for the public good, deprived 
married women and their minor children, of certain rights 
which tended to obstruct the alienation of real estate, the 
Legislature has deemed it just to extend to them a safe-guard, 
of a different kind, and one having no tendancy to interfere 
with the object of the registry ordinance. That law has there- 
fore declared in effect that married women shall not become 
“ security or incur any liability, otherwise than as communes 
en biens for debts or obligations ” entered into by their 
husbands ; leaving at the same time the rights and powers of 
married women in other respects unimpaired. Some cases 
have been referred to as being opposed to the judgment which 
we are now about to render; but I may observe that one of 
the judgments cited, namely that in Mercile vs. Fournier has 
no bearing upon the present case. The case of Jodow and 
Dufresne is perhaps not in accordance with my views as 
above expressed ; but at the same time I may add that that 
case is not at all in principle the same as the case before us. 
The other two cases (I) are certainly in favour of the Appel- 
lants. But called upon as this court now is, for the first time 
I belive, to choose between the two conflicting opinions which 
have been entertained, and acted upon by different branches 
of the court below, I feel it my duty to give the preference to 
that one by which Mr. Justice POLETTE seems to have been 
guided in framing the judgment appealed from ; and, there- 
fore, am of opinion that the judgment ought to be confirmed. 
Regarding this case as I do, as one of great public interest, I 
would have endeavoured to devote more time to the explana- 
tions of my views in relation to it, were it not that all the 
questions which it presents will be found fully and ably dis- 
_ cussed in Mr. Lacoste’s valuable dissertation printed in 3rd 


(1) Russell and Fournier, 3 Juris, p. 324; Ste-Marie and Brosseau, 3 Rev. 


de Lég., p. 134. 
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Vol. of the Rev. de Lég., pp. 133 to 142. Jugement confirmé. 
(6J., p. 65 et 12D. T. B.C, p. 135.) 

M. BRANCHAUD, pour Appellants. 

DouTRE et DAOUST, Conseils. 

A.et W. ROBERTSON, pour Intimé. 


ACTION PETITOIRE.—PREUVE.—JUGEMENT. 
BaNC DE LA REINE, EN APPEL, Québec, 14 décembre 1861. 


Présents : Sir L. H. LAFoN'AINE, Bart., Juge-en-Chef, AYLWIN, 
DuvaL, MEREDITH et MONDELET, Juges. 


BILODEAU, Appelant, ef LEFRANÇOIS, Intimé. 


Jugé : 1° Que, pour pouvoir porter l’action pétitoire de la part d’ur 
nouvel acquéreur, il n’est pas nécessaire qu’il ait eu soit la possession 
ou la tradition réelle de l'immeuble revendiqué, pourvu que son ven- 
deur fat en posses-ion de l’immeuble lors de la vente. 

2° Que la Cour, en pareils cas, corrigera une erreur cléricale dans le 
jugement, par laquelle erreur la désignation de l'immeuble dans le dit 
jugement est autre que la désignation dans la déclaration. 


L'action était au pétitoire. L'Intimé y alléguait que, le 15 
juin, 1848, il avait acheté, du Séminaire de Québec, un terrain 
désigné en la déclaration ; que ce terrain comprenait une pointe 
de terre au nord-est de la rivière, acquise ainsi que le lit même 
de la riviére, le 3 juillet, 1806, par le Séminaire de Québec 
de François Toupin, per acte d'échange du dit jour, fait 
entre eux pour éviter toutes difficultés au sujer des bornes 
de leurs propriétés; que, le ou vers le 23 juillet alors dernier, 
l'Appelant s'était emparé de cette dernière partie du terrain 
acquis par l’Intimé le 15 juin précédent. A cette action l’Ap- 
pelant répondit par une exception péremptoire en droit tem- 
poraire, où il alléguait que l'Intimé n'avait jamais eu la tradi- 
tion du terrain qu'il réclamait, et que son auteur, le Séminaire 
de Québec, n’ea avait jamais eu la possession. Le tribunal de 
première instance donna gain de cause au Demandeur, sur 
quoi le Défendeur interjeta appel. L’Appelant se reposait 
principalement sur deux moyens: le premier était que l'In- 
timé avait réclamé un terrain, et que l'on avait condamné le 
Défendeur & lui en remettre un différent. Ce moyen résultait 
d'une erreur cléricale, comme on le verra plus tard ; le second 
était que le Demandeur n’avait jamais eu la possession ni la 
tradition de l'immeuble réclamé dans la cause, et que, par con- 
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séquent, il ne pouvait porter l’action pétitoire. (1) En réponse 
à ce dernier moyen, l'Intimé disait qu'il avait acheté une prai- 
rie le 15 juin; qu'avant qu’] eût pu la faucher, l'Appelant 
avait, le 23 juillet suivant, fait couper et enlever partie du 
foin ; qu'il était facile de concevoir que, dans ce court espace 
de temps, 1l n'avait pas pu faire des actes nombreux de pos- 
session. Mais les témoins avaient prouvé que le curé avait pos- 
sédé le terrain jusqu'à l'acquisition qu'en avait faite l'Intimé ; 
que, de ce jour, le Séminaire avait perdu la possession qui 
avait passé à l’Intimé. 

MEREDITH, Justice: The present appeal is from a judgment 
of the Superior Court, maintaining the claims of Respondent, 
as Plaintiff in a petitory action. On reference to the titles 
produced, and more particularly to the deed, paper No 4 of the 
record, and to the plan annexed to it, it will be found that 
the right of property to the small piece of land in dispute, 
is, beyond doubt, in Respondent. It has however been con- 
tended that the action of Respondent ought to have been dis- 
missed because it does not appear that he ever had tradition 
of the property in dispute. It is true, and, it has been repeated- 
ly decided, (2) that a Plaintiff, in a petitory action, cannot 
succeed, merely upon his own title, if it appear that Defen- 
dant, at the date of that title, was in possession of the pro- 
perty in dispute: but it is equally true that Plaintiff, in such 
an action, may successfully avail himself of the possession 
and title of his auteur. According to the law of England, it 
seems that à deed made by a person out of possession of the 
land conveyed, when there are persons in possession claiming 
the land adversely to him, is void ; but, according to our law a 
proprietor, although out of possession, can grant a legal con- 
veyance, and the seizin which he once had, will enure to the 
henefit of the party in whose favour the conveyance is made, 
as against a third party. (3) The rule on this subject, as laid 
down by Pothier, has been frequently cited in all our courts ; 
but, as the doctrine which that rule establishes'is still called 
in question, it may be well to refer to it once more. In the 
Truité du domuine de propriété, n° 324, Pothier says: “ Lors- 


(1) La loi 20 du Code, Tit. de Pactis ; Pothier, de la Propriété, Nos 245, 
263, 286 ; Pothier, des Obligations, Nos 151, 152; Pothier, dela Vente, Nos 
318, 319, 320; Ferrière, Dict. de Droit, vbo. Tradition ; Merlin, Rep., vbo. 
Tradition, § 2 et 3; Guyot, Rep. vbo. Revendication ; 6 Marcadé, p. 142; 3 
R. J. R. Q., p. 223, Mallory et Hart. 


(2) Montreal, n° 363, Williams vs. Button, May, 1845 ; also Adams vs. Mona- 
yhem, decided at Montreal about same time ; Gibson and Weir, Court of Ap- 
peals, September, 1861. 


(3) See judgment at Montreal in Colville and Divers Defendants, January, 
1849 ; Also Moff and Salter, March, 1852. 
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“ que le possesseur contre qui la demande est donnée. établit 
“ que sa possession est antérieure au titre que je produis pour 
“ fonder ma demande en revendication, quoique d’ailleurs, il 
“ ne rapporte de son côté aucun titre, ce titre que je produis 
“ n’est pus seul suffisant pour fonder ma demande, à moins 
“ que je ne produise d'autres titres plus anciens, qui justifient 
‘ que celui qui, par le contrat que je produis, m'a vendu ow 
“ donné l'héritage qui fait l'objet de la demande en revendi- 
“ cation, en était effectivement le propriétaire.” (1) The case 
here put, evidently supposes Defendant to have been in posses- 
sion from the date of the conveyance to Plaintiff, until the 
institution of his suit inclusively; and yet Pothier says that 
if, in the case supposed, Plaintiff can show that his auteur 
had a good title to the property in dispute, he ought to suc- 
ceed. In the present case, Plaintiff alleged and produced a 
title in favour of his auteur, the seminary of Quebec, bearing 
date in 1806 ; that being long before the possession of Defen- 
dant ; and, by the deposition of the Revd. Mr. Parent, and 
other evidence, it is established that the seminary, for several 
years, had possession of the land in dispute under that title. 
I therefore think that Plaintiff was entitled to recover under 
the right transferred to him byhis auteur, the seminary of Que- 
bec, and that the judgment in his favour ought to be confirmed. 
With respect to the case of Stuart und Bowman, which is refer 
red to at great length in the factum of Appellant; it is sufficient 
to observe that in Stuart and Bowman, both parties claimed 
from a common auteur, which inakes that case essentially 
different from the one now before us. It was also contended 
by Appellant that Respondent ought not to have recovered, 
as no proof was adduced as to the genuineness of the copy of 
the extract from the deliberation of the council of the seminary 
of Quebec. This objection was met by a reference to the con- 
solidated statutes of Canada, p. 893, cap. 80, sect. 5; and I am 
of opinion that, under that provision of law, the paper in 
question is receivable in evidence, and that the objection 
urged against it by Appellant must be rejected. The Appel- 
lant also drew our attention to an error which has crept into 
the judgment of the court below, as to the description of 
the real estate awarded to Plaintiff; and it will be right for 
us to correct that inaccuracy by our judgment, but I do not 
think that, on that account, Respondent ought to be deprived 
of his costs; because the error, which consisted in the omis- 
sion of a line in copying, was not one that could have injured 
Appellant. 

MONDELET, Juge : L'Intimé, Demandeur en Cour de première 


(1) See also 15 Guyot, Rep., p. 612; 29 Merlin, Rep., p. 418. 
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instance, réclamait, par action pétitoire, del’A ppelant,la proprié- 
té d'un terrain situé en la paroisse du Château-Richer, de forme 
irrégulière, partie en prairie, et partie en terrain de grève, 
borné au nord, au sud et au sud-ouest par les contours de la 
rivière du Sault à la Puce, et au nord-est par les héritiers et 
représentants de Jean-Baptiste Gagnon. Le jugement rendu 
par la Cour de première instance (Stuart, Juge) condamna 
l’Appelant à abandonner et restituer à l’Intimé, “un terrain 
situé en la paroisse du Château-Richer, de forme irrégulière, 
partie en prairie, et partie en terrain de grève, borné au nord, 
au sud et au sud-ouest par les héritiers ou représentants de 
Jean-Baptiste Gagnon.” L'erreur dans ce jugement saute aux 
yeux: l’action a rapport à un terrain y décrit, le jugement est 
à l'occasion d'un terrain borné autrement, et qui paraît être 
tout différent. Il est évident, par conséquent, dans la supposi- 
tion même où l’Intimé aurait établi son droit à un terrain 
quelconque, que le jugement doit être infirmé, ou corrigé, et 
cela aux dépens de celui qui l’a obtenu et qui a eu l'imprudence 
de le soutenir devant la Cour d’Appel. Je suis, sans aucune 
hésitation, d'avis, que cette erreur fatale ne peut être corrigée 
que sur un appel à cette Cour. La Cour de première instance 
a nécessairement le droit comme le pouvoir de faire entrer ses 
jugements tels qu'elle les rend, et peut-être, après le juge- 
ment rendu (mais non entré au régistre) les cours ont-elles pris 
sur elles de corriger et rectifier des jugements quant à de 
simples et peu importantes erreurs de calcul, cela ne justifie 
pas le procédé, car une fois le dictum du jugement mis au greffe, 
1] n’est plus au pouvoir d’une cour d'y toucher, si elle le pou- 
vait sur un point, elle le pourrait sur un autre. Où s’arrête- 
rait-elle, où seraient les limites? Quelle sûreté y aurait-il pour 
les parties ? Non, je ne puis admettre ce droit, et bien que je 
n'aie pas beaucoup l'habitude de me cramponner aux précé- 
dents, lesquels,comme arrêts, sont bons pour ceux qui les attrap- 
pent, je me permettrai d'en mentionner un assez remarquable ; 
je parle d'un jugement rendu par la Cour d'Appel, il y a un 
grand nombre d'années, (en 1838, je crois) dans la cause de 

runeau et Arnoldi, où ce principe fut solennellement con- 
sacré. On a parlé d’une circonstance où Sir James Stuart 
présidant la ci-devant Cour du Banc de la Reine, avait expri- 
mé une opinion dans un sens contraire. Je ne sais, mais ce 
dont je me rappelle bien, c'est que, dans la cause de Bruneau 
et Arnoldi, je plaidais en Appel contre Sir James alors avo- 
cat, et il perdit sa cause devant la Cour présidée par le Juge- 
en-Chef Sewell. Quant au mérite de cette cause, je pense que 
l’action de l’Intimé, alors Demandeur, aurait dû être débou- 
tée, pour plusieurs raisons, et entre autres pour les suivantes : 
1° ñ n'y a aucune preuve que l'Intimé ait Jamais acquis du 
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Séminaire ; le procureur, qui a été partie à l’acte d'échange 
qu'invoque l’Intimé, ne paraît pas avoir eu de procuration du 
Séminaire de Québec. Le papier, qu’on prétend être une délibé- 
ration du conseil du Séminaire, n'est pas prouvé. La sec. 5, du 
ch. 40, p. 893, anglais, des Statuts Refondus du Canada, n'a rap- 
port qu'à “a copy of any entry in any Register or other book 
of any Corporation, created by charter or statute in this pro- 
vince, purporting to be certified under the Seal of such Corpora- 
tion, and the hands of the presiding Officer or Secretary thereof, 
&c.,” ce qui n'est aucunement le cas ici, et n’a aucun rapport à 
une pièce telle qu’est celle qui est en question. En effet, qu'est-ce 
que ce papier signé par M. Méthot, prêtre ? Qui est ce M. 
Méthot ? Est-il membre de la corporation ? Nous n'en savons 
rien, sil faut présumer, l’on pourrait dire que non; car ceux 
qui certifient énoncent leurs offices respectifs dans la corpora- 
tion; M. Méthot n'en fait rien; il peut tout aussi bien être le 
missionnaire, vicaire ou curé, sans du tout faire partie du con- 
seil du Séminaire de Québec. Supposons cette copie être une 
vraie copie de l'original signé par M. Méthot, en sommes-nous 
plus avancés ? Non, assurément. Nous dira-t-on, vous ne pouvez 
mettre en question les droits du Séminaire, cela ne vous appar- 
tient pas. La réponse est qu'il ne s’agit pas de mettre en 
question l'existence du séminaire comme corporation, non plus 
que ses droits, mais de s'assurer si le Demandeur a acquis la 
propriété dont il se dit le propriétaire. Or, comme il n’a point 
acquis du séminaire même, mais par l'entremise d'un individu 
qui se dit fondé de procuration, nous devons nous assurer que 
c'est le cas. En regardant l'acte d'acquisition du Demandeur, © 
nous n'y trouvons pas même l'apparence de preuve que M. 
Forgues fût alors le procureur du séminaire de Québec, en 
sorte que, admettant même, par hypothèse que ce papier fût 
prouvé être une autorisation au procureur, il n’y a aucun 
moyen légal de le lier avec le titre du demandeur en l’absence 
de preuve que M. Forgues fût le procureur du séminaire. L'acte 
antérieur, de 1806, est dans le même cas. 2° Outre cela, il n’y a eu 
aucune tradition. C’est indispensable par notre droit, et bien 
que, dans la cause de Stuart et Bowman,et dans d’autres causes, 
les juges aient différé, tant en cour de première instance qu'en 
appel, sur divers points, aucun d'eux n'a mis en question un 
principe aussi certain que l’est celui de la nécessité de lu tradi- 
tion à l’acquéreur, pour lui transférer le jus in re et le droit 
à l’action pétitoire contre le possesseur, bien que son droit ad 
rem contre le Défendeur soit incontestable. 3° Erreur fatale, 
dans le jugement, quant à la description de l'immeuble. 4° II 
suit de ce qui précède que le Demandeur intimé se trouvait 
avec ses prétendus titres en regard de l’Appelant, possesseur 
lui-même en vertu de bons titres, et, dans tous les cas, fortifié 
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d'une possession antérieure au titre du Demandeur qui ne peut 
se prévaloir de son prétendu titre antérieur, attendu que le 
séminaire ne paraît pas légulement avoir conféré à l'acquéreur, 
par échange, aucun droit de propriété au terrain dont il est 
question. 5° Indépendamment de ce qui précède, la preuve de 
la possession du séminaire est bien vague, bien incertaine ; 
celle de l’Appelant est précise, je donnerais sans difficulté, s’il 
en était besoin, la préférence à celle du Défendeur. 6° S'il im- 
porte au succès de la cause du Demandeur que cette preuve de 
a ession du Séminaire, son auteur, soit complète pour 
u'il s'en puisse aider, alors le moins qu'on puisse dire à cet 
égard, c'est qu'il y a incertitude là, si on prend en considération 
la preuve qu’a faite l’Appelant, dans ce cas-là, actore non pro 
bante, reus absolvitur ; ou encore dans le doute, le Défendeur 
qui est en possession doit avoir l'avantage de ce doute, et être 
absous de la demande du Demandeur. Je suis donc d'avis que 
le jugement de la cour de première instance doit être infirmé. 
JUGEMENT: Considérant qu'il n'y a pas erreur dans le juge- 
ment rendu en cour de première instance, excepté qu'il s'est 
lissé une erreur cléricale dans la désignation intégrale de 
immeuble appartenant à l’Intimé et mentionné dans le juge- 
ment rendu par la Cour Supérieure du Bas-Canada, siégeant 
à Québec, le troisième jour de novembre, 1860, et dans la vue 
de corriger la dite inexactitude dans cette désignation, déclare 
ue le lot de terre, ainsi mentionné dans le jugement, au lieu 
d'être désigné comme il y est, devrait être décrit comme suit, 
savoir: “ Un terrain situé en la paroisse de Château-Richer, 
“ de forme irrégulière, partie en prairie et partie en terrain de 
“ grève, borné au nord et au sud-ouest par les contours de la 
“rivière du Sault à la Puce, et au nord-est par les héritiers et 
“ représentants de Jean Baptiste Gagnon.” (12 D. T. B.C, 
. 25. 
P DUVAL and TASCHEREAU, for Appellant. 
CASAULT and LANGLOIS, for Respondent. 
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PETITORY ACTION.—EVIDENCE. 


CoURT OF QUEEN’S BENCH, IN APPEAL FROM THE SUPERIOR 
Court, DISTRICT OF OTTAWA. 


Montreal, 5th September, 1861. 


Coram The Hon. Sir L H. LAFONTAINE, C.-J., Bart., AYLWIN, 
J., DUVAL J., MEREDITH J., MONDELET, (C.), A. J. 


Tomas Gisson, (Defendant in the court below), Appellant, 
and DANIEL WEAR, (Plaintiff in the court below), Res- 
pondent. 


Held: 1° That a Plaintiff, in a petitory action, cannot recover under 
a conveyance, as against a person in possession at the date of such con- 
veyance, without its being established that the person granting the 
conveyance, had a right in the property conveyed. 

2° That a Plaintiff, in a petitory action, cannot succeed upon a 
title which he had not pleaded and which the Defendant had no op- 
portunity of answering in pleading. 


This was a petitory action brought by Respondent in the 
court below, to obtain possession of the south half of lot No. 9, 
in the 6th range of the Township of Eardley, in the District of 
Ottawa, containing 100 acres of land, with the members 
and appurtenances thereto belonging, the property of Respon- 
dent, which Appellant was in possession of. Respondent, by 
his declaration, alleges: that, by deed of sule, passed before 
James Smith and colleague, public notaries, at Montreal, the 
9th September, 1858, Respondent purchased from Grace Rus- 
sell, the aforesaid half lot of land ; that Appellant, well know- 
ing the premises, had entered upon and had been in possession 
of the half lot of land ever since the date of the purchase of 
the same by Respondent, without his permission and against 
his will, and persisted in refusing to give him up the same. 
Respondent besides the ordinary conclusions of a petitory 
action, demanded the sum of £200 for the rent and profits of 
the lot, from the time of Appellant's unjust detention of the 
same. Respondent, with his declaration, fyled a copy of his 
deed from Grace Russell, duly registered, and, subsequently, 
at enquéle, a registered copy of a deed of sale of the half lot 
of land, from the Sheriff of Montreal, to Grace Russell, dated 
20th July, 1841. Appellant, for contestation, pleaded, pres- 
cription of thirty years by himself and his auteurs, and claimed 
£300 for improvement, should Respondent be declared the 
proprietor of the half lot. On the 27th June, 1860, the court 
gave judgment in favor of Plaintiff, dismissing Defendant's | 
exceptions and granting the conclusions of Plaintiff's declara- 
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tion. From this judgment appeal was instituted resulting in 
its reversal. 

MEREDITH, J.: Plaintiff seeks to obtain possession of the 
lot No. 9, in the tenth range of the Township of Eardley, under 
a deed of sale from Grace Russell, bearing date the 9th day 
of September, 1858; that being the only conveyance, or title 
deed mentioned in any of Plaintiff's pleadings. It is proved 
that, at the date of the deed, and, for several years previous- 
ly, Defendant was in possession of the lot of land. Plaintiff 
himself has proved that Defendant has lived on that lot ever 
since the year 1854. It seems however very probable that the 
possession of Defendant, and of his alleged predecessors may 
have been that of mere squatters; but, on the other hand, it 
does not appear that Plaintitf or his auteurs ever had any 
possession of any kind of the lot in dispute It seems to me 
obvious that, under these circumtances, Defendant could not 
be ejected merely under the deed of 1858, alleged in Plaintiff's 
declaration ; and Plaintiff being probably aware of this, pro- 
duced at enqueéte, a deed of sale from the Sheriff of the Dis- 
trict of Montreal, bearing date the 20th July, 1841, in favor 
of Grace Russell, the auteur of Plaintiff; but unfortunately 
for Plaintiff, the deed thus produced is not recited or even in 
any way, referred to in the pleadings, and thereof Plaintift 
cannot derive any benefit from it. A deed not pleaded, may 
be produced at enqu’te for the purpose of characterising pos- 
session, but a deed not pleaded cannot be produced at enqgwéte, 
as part of a chain of titles. In the case of Osgood and Kellam, 
one of the main grounds of complaint on the part of Appel- 
lant, was that the learned judge in the Court below, had 
allowed a Plaintiff to set up, in a special answer, a title not 
alleged in his declaration; and, even in this court it was 
doubted whether a Plaintiff could be allowed to strengthen 
his case, by alleging in any subsequent pleading, a title of 
which he might have availed himself in his declaration ; but, 
be this as it may, I have never known it, to be even contended 
that a Plaintiff, in a petitory action, could succeed upon a title, 
which Defendant had no opportunity of answering in plead- 
ing. (1) Assuming then, as I think we must do, that Plaintiff 
cannot derive any advantage from the Sheriff's deed of 1841, 
produced, but not pleaded ; then, as there is nothing to show 
that Grace Russell, Plaintiti’s auteur, was ever in possession 
of the lot in dispute, or ever had any right to it, it requires 
no argument to prove, that Plaintiff cannot, merely under a 
deed from her, recover the land in dispute from Defendant, 
who was living upon it, as owner, four years before the date 


(1) Vide supra, p. 35, case of Bilodeau vs. Lefrançots, in appeal. 
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of that deed. To maintain the present action, under such cir- 
cumstances, would be to say in effect, that, if A knows B to be 
in the occupation of land without title, A, although equally 
without title to such land, may make a conveyance to C, 
which, of itself, would enable C to recover the land from B. 
I would not deem myself justified in dwelling on a point, 
which appears to me to be so perfectly plain, were it not that 
this is by no means the first occasion, uoon which it has been 
contended, in effect, that a plaintiff, in a petitory action, may 
recover under a conveyance even as against a person in pos- 
session at the date of such conveyance, without its being esta- 
blished, that the person granting the conveyance, had any 
right whatever in the property conveyed. In the present case, 
Plaintiff has alleged a title, upon which he cannot recover ; 
and has failed to allege a title, upon which he probably could 
have recovered ; and therefore, although Defendant has failed 
to prove his exception of prescription, Plaintiff's action ought 
to have been dismissed, quant à présent, and, consequently, I 
would reverse the judgment of the Court below. 

MonNDELET (C.), A. J.: The judgment appealed from, was 
rendered at Aylmer, in the Superior Court, (A. Lafontaine, J.) 
on the 27th June, 1860, in a petitory action condemning De- 
fendant, &c. The action rests upon a title deed from Grace 
Russell to Pluintiff, Respondent, of 9th September, 1858. 
Plaintiff, in his declaration, alleges that Defendant took pos- 
session on or about the said 9th September, 1858. Defendant 
evidently proves that his possession was much anterior to the 
date of this title. Plaintiff, to fortify his position, fyles at 
enquete, (that is too late, of course, his action being founded 
and alleged to be founded on his title deed of 9th September, 
1858,) a Sheriff's title of (Mr. Boston, Sheriff,) 29th July, 
1841. The copy of that deed is not certified by the proper 
authority, but merely by the Registrar who says: “I certify 
that the foregoing is a true copy of a record made at this 
oftice, the eighth day of November, 1841, in book 4, page 182, 
No. 126. Aylmer, Ottawa, 8th May,1860. J. F. TAYLOR, Regis- 
trar.” What can mean and prove such a certificate in this case ? 
Nothing more than the registration. The action should simply 
have been, and by the J udginent of this Court should be dis 
missed. The Judgment of the Superior Court should, therefore, 
be reversed. The Judgment of the Court of Appeals was as 
follows: The Court, seing that the only title deed alledged in 
the declaration fyled by Respondent, in the Court below, is a 
title deed bearing date the 9th day of September, 1858, by 
which Grace Russell sold to: Respondent the lot of land 
described in Respondent's declaration; seeing also that 
Grace Russell was not, at the date of said deed of sale, 
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or at any time previously, in possession of the lot of land ; and 
on the contrary, that the lot of land was, at the date of deed 
of sale, and for a long time previously, in the occupation of 
Appellant : and considering, therefore, Respondent 1s not en- 
titled to recover possession of the lot of land under and by 
virtue of suid title deed alone ; and, considering also that Res- | 
pondent cannot derive any advantage, from the deed of sale 
from the Sheriff of the District of Montreal, bearing date the 
20th day of July, 1841, in favour of Grace Russell, in as much 
as the said deed has not been pleaded by Respondent so as to 
afford Appellant an opportunity of answering the same; and 
considering therefore that, in the Judgment of the Court 
below maintaining the action of Respondent, there 1s error : 
Doth, in consequence, reverse the Judgment of the Superior 
Court, rendered at Aylmer, on the twenty-seventh day of 
June, 1860, and, proceeding tu render the Judgment which the 
Superior Court ought to have rendered in the premises, doth 
dismiss the action of Respondent, quant à présent. (6 J., p. 78 
et 12 D. T. B. OC. p. 98.) 
FLEMING, J. R., for Appellant. 
DELISLE, JOHN, for Respondent. 


PROMISSORY NOTE BY WIFE IN FAVOR OF HUSBAND. 
SUPERIOR COURT, Montreal, 28th February, 1862. 
Coram BADGLEY, J. 


CHOLET vs. DUPLESSIS et vir. 


Hild: That a promissory note made by a wife, separated as to pro- 

erty from her husband, in favor of her husband, and endorsed by him 
oF groceries and other necessaries of family use purchased by her, is 
Valld. 

This action was brought upon a promissory note for £52 
17s. 8d. made by Defendant, Marie R. R. Duplessis, in favor of 
her husband, Louis S. Martin, the other Defendant, from whom 
she was separated as to property, and by him endorsed to a 
third party. The declaration alleged that the maker was, at 
the date of the note, indebted to Edouard Biron, grocer, in the 
amount thereof, for groceries, &c., supplied to her for family 
use, and that she made the note as mentioned, which her hus- 
band endorsed to Biron, who endorsed to Plaintiff. There was 
also a special allegation that the note was given for and repre- 
sented the family necessaries furnished by Biron. The Defen- 
dant, Madame Martin, fyled a peremptory exception, denying 
the validity of the note for want of authorization by her hus- 
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‘band. Plaintiff answered specially, repeating that the note 
was given for provisions, groceries and necessaries supplied to 
Madame Martin and used in the maintenance and support of 
her husband and family; and adding that the purchase of 
these goods from Biron was with the ‘cnowledge and autho- 
rity of her hushand. To this pleading Defendant answered in 
law, affirming that the validity of the note could not be deter- 
mined by any of the facts alleged in Plaintiff's answer, and 
that the point in issue had no reference to a sate of groceries, 
but to the validity or non-validity of the note, resulting from 
the authorization or non-authorization of Defendant by her 
husband. The hearing on law was reserved till the final argu- 
ment. . 

BADGLEY, J.: Two precedents have been cited by the Coun- 
sel for Defendant, in which under apparently similar circums- 
tances the demand was dismissed, viz.: the cases of Budeau 
vs. Brault (5 R. J. R. Q., p. 485) and of Benjamin vs. Clarke 
(7 R. J. R.Q, p. 397). In the former, a joint note signed by 
the husband and wife, for goods sold to her, was held value- 
less for want of authorization by the husband; there was 
however no proof that the s purchased were necessaries 
either to herself or her family. In the latter case, an action 
on a shop account for goods sold to a wife, was dismissed for 
the same reason. On the other hand, there is a case reported 
in 5 À. J. R. Q, p. 486, Rivet vs. Léonard, which resembles 
this so closely that I shall follow the judgment there rendered. 
In that instance, the action was upon a note made by the 
wife, and a demurrer was fyled on the ground that authori- 
zation by the hysband was not alleged, and the note, primd 
facie, had no connection with the administration of her own 
property. This demurrer was dismissed by the Court, com- 
posed of Chief-Justice ROLLAND and Justices DAY and SMITH, 

. Justice Day dissenting. A peremptory exception to the 
same eftect having been fyled by Defendants, Plaintiffs ans- 
wered specially that the note had been made by the wife for 
necessaries furnished to her family. The fact having been 
proved, judgment went for Plaintiffs, by the Court compused 
of the same judges and without dissent of any. In the present 
ease, the nature of the consideration, which is the same as in 
the case last referred to, is alleged fully in the declaration as 
well as in the special answer, and being established, the action 
must be maintained. The law gives recourse against the wife 
upon her contract of purchase of necessaries furnished to her ; 
surely her written acknowledgment of indebtedness for that 
purchase should subject her to the same recourse. 

“ La cour, sans égard à l'exception péremptoire plaidée par 
“Ja Défenderesse à la demande du Demandeur, condamne la 
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“ Défenderesse à payer au Demandeur la somme de £52 17s 
“ 8d, montant du billet promissoire daté à Montréal, 4 sep- 
“ tembre 1856, fait et consenti par la Défenderesse payable à 
“ 36 mois de sa date, à l’ordre de L. S. Martin, son mari, au 
“ bureau de la Banque du Peuple, à Montréal, pour valeur 
“ reçue, avec intérêt, laquelle valeur était pour des provisions 
“ de grocerie fournies par Edouard Biron à la Défenderesse 
“ pour la consommation de sa famille, et le billet promissoire 
“par L S. Martin, endossé et livré au dit Edouard Biron et 
“par Biron endossé et livré au Demandeur avec intérêt sur 
“la somme de £52 17s 8d, à compter du 4 septembre 1855, 
“ jusqu’au paiement.” (6 J., p. 81 et 12 D. T. B. C., p. 303.) 

R. and G. LAFLAMME, for Plaintiff. 

LEBLANC and CaAssIDY, for Defendants. 


PRIVILEGED COMMUNICATIONS. 
SUPERIOR COURT, Montreal, 25th February, 1862. 
Coram Monk, J. 


MACKENZIE vs. TAYLOR, Curator. | 


Held: That the private account of a party in the cause at a banker’s 
may be shewn, where it is established that money at issue in the cause 
has been loged by the party at the banker's to the credit of his private 
account. 


Plaintiff sued Defendant for an account of a sum of £3517 
lis 511, alleged by her to have been received from the sheriff 
of Montreal, on the 15th February, 1848, by him in his capa- 
city of curator to a substitution under the will of Alexander 
Mackenzie, the father of Plaintiff. The Plaintiff had a usufruc- 
tuary interest in this sum under the will. The Defendant pleaded 
that,us curator, he was entitled to six months to make an invest- 
ment from the time of the receipt of the money in question, 
and, accordingly, produced an account, crediting Plaintiff with 
interest on the sum froin the 15th August, 1848, but allowing 
her no interest from the 15th February to the 15th August, 
1848. The Plaintitt, with regard to the six months, pleaded 
that, during this period, Defendant had converted the money 
to his own personal use, and, therefore, owed interest on it. 
At enquete, Plaintiff produced John Porteous, a witness, from 
the Bank of Montreal, where it was admitted that Defendant 
had lodged £3517 of the money to the credit of his private 
account, and the following question was put to the witness: 
“ Between the 15th February, 1848, and the 15th August of 
the same year, was any and what portion of the sum of £3517 
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withdrawn from the bank by Hugh Taylor?” This question 
was objected to by Defendant as illegal, impertinent, and not 
in issue in this cause, and the objection overruled at enquëte, 
and, subsequently, a motion was made by Defendant, on the 
20th February, before the court in term, to revise the ruling 
at enquete. The court (the same judge sitting who ruled at 
enquete) held the question to be admissible. Motion dismissed. 
(6 J., p. 83.) 
TORRANCE and Morris, for Plaintiff. 
H. Stuart, for Defendant. 


Authorities cited by Plaintiff in support of pretontion that the account at 
bankers may be shewn. 


1 J'hat a banker must reveal the state of the accounts of his customers 
and amount deposited by him: 1 Greenleaf, On evidence, & 248; 1 Taylor, 
On evidence, p. 755; Case of Lloyd vs. Freshfield, 2 C. p. 325. 

2 That a mandataire is liable to pay interest on a sum in his hands 
when he has used it; Troplong, Mandat, n™ 417, 418, 498, 499, 500, 
3,comm. art. C. C, 1996. Interest due if money used: Pothier, Man- 
dat, n° 56; 6 Toullier, p. 281, 2; 11 Toullier, p. 56, n° 44; C. C. L., 
art. 2984. 

In the case of a deposit of money, so long as the amount in the 
“caisse”” is greater than the amount due, interest is not due by the 
mandataire: Troplong, Mandai, p. 476, 7, n° 503. 

3 The tutor is not entitled to six months delay when he uses the 
money of the minor: 2 Toullier, 384, n° 1215. 

4 The tutor using his ward’s monéy owes interest: Meslé, p. 159. 

5 The tutor owes interest on his ward’s money in his hands without 
investment after six months. Guyot, vbo. Jntéréts, p. 641 ; Idem, of Cura- 
tor, p. 624. 


CURATOR.—USE OF TRUST FUNDS.—PURCHASE BY CURATOR OF 
PROPERTY OWNED BY HIM AS AN INDIVIDUAL. 


CouRT OF QUEEN'S BENCH, Montreal, 9th March, 1865. 
IN APPEAL FROM THE SUPERIOR COURT, DISTRICT OF MONTREAL. 


Coram Duval, C. J., AYLWIN, J., MEREDITH, J., DRUMMOND, J., 
C. MONDELET, A. J. 


Nancy MCKENZIE, (Plaintiff in the court below), Appellant, 
and HUGH TAYLOR, (Defendant in the court below), Res- 
pondent. 


Hed : 1° That the law allows a tutor or curator six months to find 
an investment of trust funds. 

2° That from the moment he uses, for his own profit, the money 
coming into his hands, as tutor or curator, however soon that may be 
after his appointment, he is liable for interest thereon. (1) 

3° That where a party deposited a trust fund to his own credit,in a 
bank, and afterwards from day to day, drew out those funds as if they 


(1) V. art. 294 et 295 C. C. 
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were his own, by cheques signed by himself, and in his own name, it 
became incumbent upon him to show, if he could, that he had so 
drawn out the trust funds for the purposes of the trust, and in default 
of his doing so, the conclusion is that he must have used the trust fund 
for bis own purposes. 

4° That a person, in his capacity as curator, cannot purchase from 
himself individually, and in his own right, a debt, and cannot 
indirectly, with the assistance of a préte-nom, do an act which he cannut 
do directly in his own name. 

5° It is not necessary, quoad the demand of the Plaintiff for interest 
on an investment, in order to pronounce upon the illegality of transfers 
accepted by the Defendant as curator that all the parties thereto 
should be in the cause, (1) 


This was an appeal from a judgment of the Superior Court, 
Montreal, 31st October, 1862, dismissing an action to account 
brought by Plaintiff against Defendant, and the demande of 
Plaintiff, as set forth by her débuts de compte, for a condem- 
nation against Defendant for the sum of £849 5s 7d. The 
declaration of Plaintiff set up the will of Alexander Mac- 
kenzie of date 10th February, 1830, whereby the testator 
bequeathed to his executors, and to the survivors or survivor, 
forty shares of stock in the Bank of Montreal, upon trust, for 
the sole use and benefit of Plaintiff, “ his will being that all 
the profits, dividends, or interest arising or to arise therefrom, 
be the property of, and be had and received by Plaintitt, 
during the term of her natural life, and that, at her death, 
the said forty shares do become the property of the child or 
children by marriage of Plaintiff, to be divided equally among 
them, if there be inore than one child ; and in case Plaintiff 
should die childless, or in case the child or children should die 
before becoming lawfully entitled, &c., then the stock to 
revert to the executors, in trust for John George Mackenzie, 
upon the terms of, and upon the same conditions as the 
bequest thereinafter mentioned.” That Alexander Mackenzie, 
by his will further bequeathed to his executore and the sur- 
vivors and survivor of them the sum of £1100 of the capital 
stock of the Hudson Bay Company, then owned by him, upon 
trust, for the use and benefit of John George Mackenzie ; his 
will Leing that the interest, dividends or profits arising or to 
arise from the same, be paid to John George Mackenzie, 
during the term of his natural life, and that, at his death, the 
stock should be transferred to his child or children by mar- 
riage, & ; and, if John George Mackenzie should die without 
child or children, or in case the child or children should &ie 
before becoming entitled to bequest, then the stock should 
revert to executors, in trust for Plaintiff and children ; and, 


(1) Vide Desjardins vs. La Banque du Peuple, 7 R. J. R. Q., p. 135 et 
139 ; Cumming and Smith, 6 R. J. RB. Q., p. 490 et 499 ; Auld and Laurent, 
8 L. C. Jur., 146. 
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after her death, without children, then in trust for his nieces, 
to wit, Anne, Nancy, Elizabeth, Rosina and Margaret, at his 
residuary legatees. George Simpson, Adam L. McNider and 
Charles Tait were appointed executors; that the death of 
testator took place 23rd July, 1830; that the will was proved 
on the 24th July, 1830; that Adam L. McNider and Charles 
Tait accepted of the office of executor, and George Simpson 
renounced the same; that the above bequests were accepted 
by Plaintiff ; that William Cowie, her husband, died in A. D. 
1836 ; that John George Mackenzie died 20th June, 1838, 
unmarried and without issue, by which the Hudson’s Bay 
stock vested in Plaintiff for her natural: life under the will ; 
that Adam L. McNider died 20th November, 1840, whereby 
Charles Tait became sole surviving and acting executor ; that 
Charles Tait sold the Hudson’s Bay stock, realizing £3300 ; 
that proceedings at law were taken by Plaintitf against 
Charles Tait to account for his gestion, and pay over proceeds 
of stock, and judgment was rendered in her favor ; the decla- 
ration further set up the proceedings in cause n° 1291, Froste 
et al. vs. Tait, and sale of Defendant's lands, and opposition 
by Plaintift for £3300, and interest from Ist July, 1844, and 
collocation in her favour, and judgment accordingly, 29th 
January, 1848 ; that Hugh Taylor was nominated curator to 
substitution under said will, 15th February, 1848, and 
accepted the said office ; that payment was made to him, on 
same day, of £3510 1s. 5d. namely, £3300 of principal, and 
£210 11 8. 5d. of interest; that from the 15th February, 
1848, Defendant converted said sum to his private use ; that 
he failed to account. “ Wherefore Plaintiff prays that Defen- 
dant may be condemned, firstly, to render to Plaintiff a just, 
true and faithful] account, under oath, of the sum of £3510 1 5, 
held by Defendant as curator, from the said fifteenth day of 
February, 1848, to the present time, the account to comprise 
the interest which Defendant received, or which he ought to 
have received, on the sum of money, from the time it came 
into his hands, the account to be accompanied by the vouchers 
relating thereto ; secondly, to pay over to Plaintiff all the sums 
of money, including the sum of £210, 11s 5d as interest 
and profits on the sum of £3300, and also on the sum of 
£210,11,5, as principal, which, upon the rendering of the ac- 
count, shall appear to be due and owing to Plaintiff by De- 
fendant ; thirdly, in default of Defendant accounting as afore- 
said, that he, Defendant, may be personally adjudged and 
condemned to pay to plaintiff the sum of one thousand pounds, 
in lieu of her rights, claims, and demands in relation to the in- 
terests and profits on the sum of three hundred pounds. The 
Defendant pleaded that Defendant only received in his capa- 
TOME X. 4 








50 RAPPORTS JUDICIAIRES REVISES 


city of curator the sum of £3300; that, on the 20th April, 
1854, Hugh Taylor transferred to Elizabeth McGillivray, 
£3300, due by Badgley and Abbott to him, under deed of 
sale, 14th February, 1854, payable in ten years, from the date 
of the deed ; and, on the 20th October, 1854, Elizabeth McGil- 
livray transferred this amount to Defendant in his quality of 
curateur ; that Defendant, from time to time, paid Plaintiff all 
interest due on said sum up to 15th August, 1853, and, on the 


21st December, 1853, accounted with the Plaintiff, and, on 


that day, there was £172 due her by Defendant ; “ that sub- 
sequently to rendering such account he paid Plaintiff the 
balance of £172 and all the interest accrued upon £3300, from 
the 15th August, 1853, to the 15th August, 1855;” that, since 
the 15th August, 1854, up to that date Plaintiff, by herself and 
her agents, had collected the interest due her out of the estate 
to which she was entitled under the will of Alexander Mac- 
kenzie, and in particular from Badgley and Abbott, excepting 
the sums mentioned in the account, which account was true ; 
that, in consequence of the acts of Plaintiff, interfering with 
the management and agency of Defendant, and getting in and 
receiving sums of money arising out of the estate, Defendant 
was unable to state what sums of money, if any, were due for 
arrears of interest ; that, by the account, a balance stood in 
favour of Defendant of £174 10s, which Plaintiff had admit- 
ted and promised to pay Defendant; concluding that the 
account therewith filed be declared a true, just, and correct 
account, and that the balance of £174 10s, the true balance 
therefor, was due by Plaintiff to Defendant. ANSWERS of 
Plaintiff were, that Defendant did receive from the Sheriff of 
the District of Montreal £3517 11s 5d, of which £3300 was 
principal, and £217 11s 5d was interest due to Plaintiff per- 
sonally as usufructuary legatee ; that from the 15th February, 
1848, the day of the receipt of the sum of £3510 1s 5d De- 
fendant converted the sum to his own private and personal 
use; that it was true that, by deed of sale, 14th February, 
1854, Defendant sold to Badgley and Abbott a lot of land for 
£3000, payable in ten years, from Ist February, 1854, with in- 
terest from that date ; that Defendant, well knowing that the 
land so sold was not sufficient security, and was not actually 
worth £3000, transferred the same to Elizabeth McGillivray, ° 
by act of transfer of 8th April, 1854, and with the intention 
of preventing Dame McGillivray, (who was moreover a rela- 
tive of Defendant,) from loss or damage; and to shift the 
same from himself and Dame McGillivray, Defendant caused 
the deed of transfer of 20th October, 1854, to be executed by 
said Dame McGillivray to Defendant in his said capacity ; 
that the deeds of transfer were collusive, fraudulent and void 
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and Elizabeth McGillivray was the mere préfe nom of Defen- 
dant, and her name only made use of for the purpose of such 
transfers, und that she had no interest in them, and that the 
security upon which the £3000 was alleged to have been lent 
was wholly inadequate and insufficient, and Plaintiff was not 
bound by such transfers; that Defendant was liable to pay to 
Plaintiff 6 per cent, on the £3517 11s 5d, from the 15th Fe- 
bruary, 1848. The answer concluded by praying that the 
transfers might be declared null and void, the Plaintiff's se- 
cond answer was: that Defendant never accounted for the 
moneys received from the Sheriff in Froste vs. Tact, and that 
the accounts rendered by Defendant were never sanctioned 
or acknowledged by Plaintiff. The answer then sets out an 
agreement of 5th May, 1859, between Plaintiff and Defendant, 
by which interest on £3,300 was to be unaffected; that, at 
that time, Plaintiff was unaware that Defendant had received 
for her account from the Sheriff the sum of £217 11s. 5d., and 
that he had concealed it from her. The Plaintiffs third 
answer was: that she had not drawn or collected interest aris- 
ing from the estate of Alexander Mackenzie, nor interfered 
with the management of Defendant. The Plaintiff, by Débats 
de compte, disputed the account exhibited by Defendant. The 
Débats de compte were in effect as follows: That the account 
produced by Defendant, is not an account of the sum of 
£3517 11s. 5d., but mixes bank dividends. Items of dividends 
on bank stock are included. The account only credits Plaintiff 
with interest on £3300 instead of on £3517 11s. 5d., actually 
received. The Plaintiff is entitled to interest on £3,300, from 
15th February, 1848, and to the sum of £217 11s.°5d., arrea- 
rages thereof and to the interest thereon from 15th February, 
1848. Defendant only credits plaintiff with interest on £3,300 
from 15th August, 1854, whereas plaintiff is entitled to inte- 
rest on £3517 11s. 5d., from 15th February, 1848, as Defendant 
from that time had and used this sum. In said account, Plaintift 
is debited with the sum of £200 on 4th May, 1854, with £25 on 
3rd March, 1855, with £10 on 4th September of same year: all 
which sums had been previously debited to Plaintiff by Defen- 
dant and were in fact paid by Defendant to Plaintiff, out of 
other funds belonging to Plaintiff. In said account Defendant 
‘ professes to charge only £75 for agency, whereas he did in all 
charge £129 18s. The additions and summings of said account 
are inaccurate. This account is not the account demanded by 
Plaintiff in her action. It is untrue that Plaintiff is indebted to 
Defendant in the sum of £174 10s; on the contrary, Defen- 
dant is indebted in the sum of £860. The conclusions of the 
Débats de Compte were as follows : “ Wherefore Plaintiff prays 
that the plea of Defendant be dismissed, and further prays 
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that judgment be pronounced in her favor, declaring that the 
sum of £862 8 9, be due and owing to her by Defendant, said 
sum being composed of the balance of interest unaccounted 
for by Defendant and unpaid by him to Plaintiff, upon the 
sum of £3,300 from the 15th of February, 1847, to the 13th of 
September, 1860, and also of the sum of £217 11 5, so as 
aforesaid received by Defendant, of and from the Sheriff of 
the District of Montreal, on the fifteenth day of February, 
1848, for and on behalf of Plaintiff, and for interest thereon 
from the same day to wit from the 15th of February, 1848, to 
the thirteenth of September, 1860; and that Defendant, as 
well individually and personally, as in his capacity of curator 
be adjudged and condemned to pay to Plaintiff the sum of 
£862 8 9, with interest thereon, till paid from service of pro- 
cess.” The Defendant replied that he was only accountable 
for the sum of £3300; that the balance of £217 11s 5d did 
not, at the time of payment, belong to the estate of Alexander 
Mackenzie, and this balance was paid to him in his capacity 
of attorney to Plaintiff, and not as curator; that Defendant 
had a right to the delay of six months to procure a good and 
safe investment for the sum of £3300; that for three years 
after his appointment as curator, he had been unable to find 
such good and safe investment, although he had paid her in- 
terest to her satisfaction, as appears by his account rendered 
on the 23rd December, 1853. 

The following was the judgment of the Superior Court: 
The 31st October, 1862. Present: The Honorable M. Assis- 
tant Justice Monk. “ The Court, considering that Defendant 
in his capacity, hath proved, by legal and sufficient evidence, 
the essential averments of his plea firstly pleaded, doth main- 
tain the same ; and, proceeding to adjudge upon the merits of 
Plaintiff’s action, considering that Plaintiff hath not proved 
that Defendant, on the 15th February, 1848, received from the 
sheriff of the district of Montreal, the whole of the sum of 
£3517 11 5, in his quality and capacity of curator to the subs- 
titution created by the last will and testament of Alexander 
Mackenzie, but that, on the contrary, it is established that he 
received only the sum of three hundred pounds in his afore- 
said quality and capacity, at the date aforesaid ; considering 
that, of the sum £3517 11 5, Defendant received the sum of 
£217 11 5, as the attorney ad litem of Plaintiff in a certain 
cause mentioned in the pleadings in this cause ; seeing, there- 
fore, that Defendant, in his quality and capacity aforesaid, 
cannot by law be made accountable to Plaintiff for the last 
mentioned sum, or for any alleged interest thereon by the pre- 
sent action, doth overrule and dismiss that portion of Plain- 
tiff’s demand; and, seeing that it is not proved, by legal and 
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sufficient evidence, that Defendant, in his aforesaid quality 
and capacity or otherwise, did use or convert the sum of 
£3300, or any part thereof, so by him réteived as such cura- 
tor between the said 15 February, 1848, and the 15th August, 
1848, or that he received any interest, revenue, profit, or ad- 
vantage therefrom ; considering, therefore, that Defendant 18 
not, in his said quality and capacity or otherwise, answerable 
or liable to account or pay interest to Plaintiff for, or on, the 
said sum of £3300, or any part thereof during the six months 
which elapsed between the 15th February, 1848, and the 15th 
August, 1848 ; considering that, by law, Defendant, in his said 
quality and capacity, was allowed six months to find and pro- 
cure a safe and secure investment of the sum of £3300: the 
Court doth overrule, reject and dismiss so much of Plaintiff's 
demand as seeks to recover interest fron Defendant in his 
quality and capacity aforesaid, on the sum of £3300 between 
the 15th February, 1848, and the 15th August, 1848 ; and con- 
sidering that Plaintiff hath proved, by legal and sufficient evi- 
dence, the material allegations of her declaration, in so far as 
regards Defendant's liability in law as such curator to account 
to Plaintiff for interest on the sum of £3300, from the 15th 
August 1848, to the 13 September, 1860, dute of the service 
of process in this cause ; and seeing that Defendant, in his said 
quality and capacity, hath legally and sufficiently accounted 
for the interest on the sum of £3300 during the period last 
aforesaid, and that as the present action is brought, the Court 
cannot condemn Defendant to pay over the balance of inte- 
rest, to wit: the sum of £381 accrued, but not received by 
Defendant at the time of the institution of the present action ; 
and considering that, by law, the Court cannot, under the 
present action, declare the investment of the sum of three 
thousand pounds, date twentieth October, 1854, by Defendant 
in his said quality and capacity, null and void, doth dismiss 
the action. ” | 

TORRANCE for the Appellant, argued as follows : It was 
proved and admitted that Defendant, on the 15th February 
1848, received the sum of £3517 lls 5d in question, ead 
forthwith deposited it in the Bank of Montreal to the credit 
of his private account, from whick it was gradually with- 
drawn, in small sums, until, six months afterwards, there 
remained only, £102 to his credit in the bank. It was further 
proved that the transfer from Defendant to Elizabeth 
McGillivray and from her to herself as curator, of £3000, was 
without any consideration and was only done in order, as 
Defendant imagined, legally to transfer the proprietorship of 
a debt of £3000 due by Badgley and Abbott from Hugh 
Taylor, the individual, to Hugh Taylor, the curator, and this 
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szemingly meaningless formality became full of meaning and 
signification when it is observed that thereby, if the transfer 
were legal, Taylor, the individual, sold a debt of the nominal 
but questionable value of £3000 for £3000, and at the same 
time relieved himself of a liability of £3000 as curator. Eliza- 
beth McGillivray was a mere prete-nom in the transaction ; 
and Appellant contends that Respondent in this matter sought 
to shift a bad security from his pocket to that of his cestua 
que trust. It was satisfactorily proved that the land on which 
the obligation purports to rest is not worth more than £2000 
and the judiciousness of the investment can only be judge of 
by the value of the land securing the obligation. The Plaintiff 
further proved the agreement of 5th May, 1859, whereby the 
question as to the accounts and interest was kept open, and 
further it is to be remarked that the concealment by Defen- 
dant of the receipt of so large an item as £217 11s 5d for 
twelve years, when it was only revealed through the investi- 
gations of Plaintiff's counsel entitles Plaintiff to open up all 
the accounts between her and her sworn agent, the curator. 
As to the accusation made by Defendant, that Plaintiff and 
her agent interfered with his collections of interest from 
Badgley and Abbott, and approved of the investment, the 
evidence of Cowie and of Abbott, directly contradicts this. 
The Appellant submits that the following rules should be 
applied to the facts of record in this cause: 1° The Defen- 
dant, as the agent of Plaintiff, having used the moneys of his 
trust for his own purposes, must pay interest on the moneys 
so used from the time he so used them, viz. 15th February, 
1848 ; 2° The sale from Hugh Taylor, the individual, to Hugh 
Taylor, the curator, was a nullity ; 3° Even admitting the 
lawfulness and propriety of the sale, it was incumbent upon 
Defendant to show that he had used due diligence in the 
collection of the interest due by the debtors, and Defendant 
has failed to exhibit any such diligence; that an agent of 
any description must pay interest on the money of his prin- 
cipal which he uses for his own purposes. The basis of the 
French authorities on the subject is to be found in the Digest. 
Dig., Lib. 17, tit. 1, Mandati vel contra, L. 10, § 3; Dig. Trib. 
16, t. 3, L 28 ; Dig., Lib.43. t. 7, L 6 § 1. In the first of these 
quotations, which refers to the mandatory, it is decided that. 
if an agent lend out the money of his principal at interest, 
and receive interest, the interest belongs to the principal ; 
that, if the agent, in place of lending the money converted 
it to his own use, he owes legal interest on it. So also, if 
the agent received interest, and converted it to his own 
use, he owed interest on the interest so converted. In the 
-second of these quotations, which has reference to the depo- 
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sitary of moneys, he owes interest on money deposited with 
him. 1° If he put it out at interest and drew interest; 2° If 
he put the money deposited into his own business, or applied 
it to his own uses (sive pecunia in re sua usus est). In the 
third of these quotations, a creditor who sells the pledge of 
his debtor, as the roman law permitted, of his own motion, 
and after realizing more than sufficient to pay his claim, kept 
the balance, and lent it at interest, he owed interest. If he 
converted it to his own use, he owed interest. On the contrary, 
if he held it as a deposit by itself” he did not pay interest. 
These rules are adopted by french authors. Domat, lib. 3, tit. 5, 
sec. 1, art. 8: “ Ceux qui retiennent en leurs mains des deniers 
appartenant à d'autres personnes et qui les divertissent, et les 
tournent à leur profit, sans le consentement de ces personnes, 
en doivent l'intérêt, sans qu'il soit demandé, car c'est une 
injustice qu'ils font à ceux de qui ils retiennent les deniers; 
et cet intérêt est dû comme un dédommagement de la perte 
qu'ils peuvent causer et une juste peine de leur mauvaise foi. 
Ainsi, lorsqu'un associé se trouve avoir en ses mains des 
deniers de la société qu'il a détournés à son usage, et pour ses 
affaires particulière, il en doit les intérêts suivant la règle qui 
a été expliquée dans le titre de la société. Ainsi, un créancier 
se trouvant surpayé, ou par la vente d'un gage, ou par des 
jouissances ou autrement, doit à son débiteur les intérêts de 
ce qu'il a trop reçu, s'il l’a employé à son propre usage.” Idem 
13 : “La règle, qui défend les intérêts des intérêts, n'empêche pas 
qu'un mineur nexige légitimement de son tuteur, non seule- 
ment les intérêts des sommes provenues des intérêtsque les débi- 
teurs du mineur ont payés au tuteur, mais encore les intérêts 
des intérêts des sommes que le tuteur lui-même pourrait lui de- 
voir en son nom. Car tous ces intérêts entre les mains des tuteurs 
sont capitaux dont leur charge les oblige de faire un emploi. 
Ets’ils ne l'ont fait, soit par négligence, ou pour avoir employé 
les deniers à leurs affaires particulières, ils sont tenus d’en 
payer les intérêts.” Domat, lib. 2, sect. 2, art. 3 : “ Les règles 
qui ont été ex pliquées dans le titre des tuteurs, et qui peuvent 
convenir aux fonctions et aux engagements des curateurs, 
doivent s'y appliquer. On ne fait pas courir incontinent les 
intérêts contre le tuteur, on lui laisse le temps de deux mois 
pour exiger ce qui est dû, et pour placer ce qu’il reçoit, et l'on 
observe ainsi en jugeant le compte de tutelle. Cet espace ou 
relächement de temps ne s'accorde point à ceux qui ont dé- 
tourné à leur usage, les denicrs des mineurs.” Lib. 7, § 11, de 
admin. et peric. tut: “ Si le tuteur ou le curateur retiennent à 
leurs usages les intérêts qu'ils se sont fait payer, ils en doivent 
les intérêts ; car il importe peu que ce soit le principal ou les 
intérêts des deniers pupillaires qu'ils ont appliqués à leurs 
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usages.” Meslé, p. 204, § 12, ed. of A. D. 1752, p. 161, ed. of A. D. 
1735. This authority is adopted by Toullier : “ Ce qu'il y a de 
remarquable encore, est que le tuteur qui a détourné & son 
profit les deniers pupillaires, doit en payer l'intérêt, du moment 
même qu'ils lui ont été livrés” Ferrière, Tutelle, pp. 172-3, 
A. D. 1766, 2 Toullier, p. 384, n° 1215; 6 Toullier, p. 281-2 ; 
11 Toullier, p. 56, n° 44. It is not merely when the agent makes 
a profit out of the moneys of his principal that he owes interest, 
but when he applies it te his wants (applique à ses besoins.) 
Troplong, Mandat, p. 404, n° 417. “ An executor is considered 
to employ the money in trade, if he lodge it at his banker's 
and place it in his own name, and is therefore called upon to 
pay interest at 5 per cent. A merchant must generally keep 
a balance at his banker’s and this answers the purpose of his 
credit as much as if the money were his own.” Lewin, On trusts 
. 328, London, A. D. 1837; 2 Williams, Executors, p. 1132, 
ndon, A. D. 1882; Gridley vs. Connor, 2 Louisiana Ann. 
Reports, p. 91, C. C. L, art. 2954; Dwight vs. Simon, 4 Loui- 
siana Ann. Reports, p. 497. The sale by Taylor, the individual, 
to Taylor, the curator, by the medium of Elizabeth McGillivray, 
is an absolute nullity. “ [tem 1p8e tutor et emptoris et venditoris 
officio fungi non potest.” Digest, lib. 26, tit. 8, L. 5, sect. 2, 
§ 3; Domat, lib. 2, tit. 1, sect 3, § 16. The tutor cannot buy 
what belongs to the minor, Meslé, p. 184, Cap. 9. An agent 
employed to buy cotton, cannot take cotton which he holds 
for sale himself as a commission merchant, to fill the order. 
This is not that concurrence of two minds aggregatio men- 
tuum, which is essential to the contract. Beal vs. Mackiernan, 
6 Louisiana Reports, p. 417, the leading case in Louisiana. An 
agent who has been employed to purchase slaves, cannot pur- 
chase from himself either in his personal capacity, or as admi- 
nistrator of the estate of another. Brownson vs. Fenwick, 
19 Lousiana Reports, p. 431; Baldwin vs. Carleton, 15 Loui- 
siana Reports, p.398; Macarty vs. Bond, 9 Louisiana Reports, 
. 855. 
It is important to notice that Defendant is not a gratuitous 
mandatory, but is paid for his services at the rate of 5 per cent 
on his collections. Further, even if the judgment is in any 
respect a correct one which Appellant humbly represents 
cannot be maintained, yet, it is certainly defective in not con- 
demning Defendant as regards £300, balance uninvested by 
him of the principal sum of £3300, for it is to be borne in 
mind that the security due by Badgley and Abbott is only 
£3000. The Respondent by his pleadings has contended that 
he cannot be made liable in the present action for the sum of 
£217 11s 5d, interest on the principal sum of £3300 received 
by him from the sheriff, along with the larger sum of the 15th 
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February, 1848. But, assuming that his duties as curator did 
not embrace this interest, still Defendant chose to take it with 
the sum of £3300 paid to him as curator, and having received 
it, it would be a useless security of action to compel the Appel- 
lant to take out another action against Taylor, the individual. 
Such a technical objection will find no favour in this court, 
provided the substantial rights of the parties are protected. 
The court will also remark that the condemnation sought 
against Defendant by the débats de compte is as well'in his 
personal name as in his capacity of curator. This condemnation 
will be perfectly regular if the views of Appellant are approved 
by this court, and Respondent ordered at once to answer for 
his intro-missions as regards the interest on the entire sum of 
£3517 11 5 withheld from Plaintiff. | 

STUART, Q. C., for the Respondent argued as follows: The 
pretensions of Respondent, which were admitted by the judg- 
ment of the court below, were: That Defendant in his quality 
of curator, could only legally receive from the sheriff the sum 
of £3,300; that he was unable to obtain a safe investment for 
a very considerable period of time during which period of 
time he himself paid the interest regularly, commencing at 
the expiration of the six months after the receipt of the money, 
viz: on the 15th August, 1848, he being by law exonerated 
from the payment of interest for six months, being the period 
of time fixed as affording sufficient delay to the trustee to scek 
for and obtain satisfactory security for the trust funds. The 
Plaintiff, however, made an attempt to establish by evidence 
that Defendant had converted these funds to his use. and was 
under the impression that he had succeeded in so doing 
when he produced the bank clerks to shew the condition 
ofhis private account, which it would appear had in the Bank 
of Montreal been diminished or exhausted by cheques, at 
different intervals during the six months. The Respondent 
believes that this scrutiny of the private affuirs of a depositor 
by a creditor, and the granting of such information by the 
bank clerks, is wholly unwarrantable and illegal, and that 
this testimony ought to,be set aside. In England, trust funds 
must be kept in some public institution, and the absence of 
such deposit establishes the use by the trustee. In Canada, no 
such duty is imposed upon the trustee, and he may curry the 
funds in his pocket, or place them in his safe, and transfer 
them from one place to the other as often as he may please, 
without being compelled to pay interest for the same until 
the expiration of the six months, the exception being, that if 
the money be invested within that time, the trustee cannot 
pretend that the interest paid him for the period of the six 
months by the borrower should belong to him, but, on the 
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contrary, he is bound to account to his ward for the same. In 
the present case, no investment was made until long after the 
six months, and no legal proof was adduced of the use of the 
money by Defendant. That Defendant had transferred, on the 
8th April, 1854, to Mrs. McGillivray, £3,000, due by Badgley 
and Abbott to him in virtue of deed of sale executed 14th 
February, 1854, payable in ten years, and that on the 20th 
October, 1854, Elizabeth McGillivray transferred the amount 
to Defendant, in his quality of curator. It was established that 
all the interest had been paid upon this amount up to the 
15th August, 1855, when Plaintiff, by herself and her agent, 
collected the interest from Badgley and Abbott, and was 
therefore unable to state the amount of arrears. The Plaintiff 
having adopted the investment, so far as she could do so, by 
collecting the interest froin the debtors, cannot be permitted 
to set up the nullity of the transfer; but under no circums- 
tances could she he allowed to do so. Her father having by his 
will declared her incompetent to invest the money, she cannot 
complain of the investment and demand its avoidance. The only 
and proper course to have been adopted, presuming that she 
believed the tale of injustice which she mentioned in the 
court below, was to have complained to the tribunals of the 
conduct of the curator, and demanding that another should 
be substituted in his place. If her complaint had been well 
founded, another curator would have been substituted, who, 
as proprietor, could have objected to the investment, and 
prayed that it should be declared null and void. In the present 
suit, the deed of transfer to Defendant as curator cannot be 
avoided, so that the answer to this action is complete, and 
the judgment of the court below must be confirmed. If any 
other view were to be entertained, deeds between Badgley and 
Abbott, the purchasers of real estate and the debtors for the 
price and Mrs. McGillivray, the assignee, would be set aside, 
without their being parties to the present suit, a proceeding 
so entirely novel and unwarrantable, that it is somewhat 
surprising that this court should be called upon to reverse the 
judgment of the court below upon this point. Though it 
should be admitted, for the sake of argument, that these 
deeds could be set aside, if all the parties were in the cause 
anu at the instance of the new curator, it would be impossible 
to clo so in the present instance. The investment, if accepted 
by the new curator would be valid ; if set aside without his 
authority, and Defendant were to becoine insolvent a valuable 
security would have been withdrawn from the ultimate 
legatecs at the instance of Plaintiff, having no authority or 
capacity to decide upon the legality or sufficiency of the 
investment made or to be made by her curator. Her interest 
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is limited to the removal of an unfit curator, to be replaced by 
another responsible for his management of the trust funds. 
With reference to the balance of £300, remaining in Defen- 
dant’s hands, the interest has always been regularly paid to 
Plaintiff, and it is believed, does not form part of the present 
contestation. With reference to the £210 ls 5d, amount 
received by Defendant in his private character, it will be 
sufficient to account for this amount when an action is insti- 
tuted for the same. It is only necessary to add that this 
amount was handed over to Taylor and Hartly, the then 
advocates of Plaintiff, and it is presumed that the same has 
been paid by that firm, if not absorbed by the legal costs. 
MEREDITH, J. gave the judginent of the Court : The Plain- 
tiff, widow of William Cowie, sued Defendant, in her quality 
of curator to the substitution created by the will of her father, 
Alexander Mackenzie, bearing date 10th February, 1830. By 
that will, the testator gave to his executors Simpson, McNi- 
der and Tait, and the survivor of them, as trustees, the sum 
of £1100 which he had of stock in the Hudson Bay Company ; 
the usufruct whereof to belong to his son, John George 
_ Mackenzie, and, at his decease, the property to belong to his 
children ; and, in case John George Mackenzie should die 
without children, then, the stock should revert to his execu- 
tors, in trust for Plaintiff and her children. Alexander Mac- 
kenzie, the testator, died in July, 1830 ; McNider and Tate 
accepted the office of executors ; and Simpson renounced the 
charge. William Cowie, Plaintiff's husband, died in 1836, and 
John George Mackenzie, in June, 1838, without children, and 
thereby the £1,100 Hudson Bay Company stock became the 
usufruct property of Plaintiff. Upon MacNider’s death, Tait, 
as surviving exécutor, realized the Hudson Bay Company 
stock for £3,390, which he received. The Plaintitf sued Tait 
to render account, and obtained judgment, and afterwards in 
a case of Froste et al. vs Tait, in which Plaintiff was opposant 
as well in her own name as in her quality of tutrix to her 
children, she was collocated for £3,510 1s 5d, id est £3,300, 
as the proceeds of the Hudson’s Buy Company stock realized, 
and £210, 1s 5d, being the interest thereon from Ist July, 
1844, to 24th July, 1845, as by judgment of collocation of 
29th January, 1848. On the 15th February, 1848, Defendant 
Taylor was appointed curator to the substitution created by 
the testator s will, and having accepted that office, Defendant, 
on the day of his appointinent, received the full sum of £3,510 
ls. 5d. The declaration alleges that Defendant never rendered 
any account, and never paid the interest due and that Defen- 
dant has converted the sum of £3,510 1s 5d, to his own use 
and protit. It would be tedious, and I think unnecessary to 
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refer in detail to the pleadings, I shall therefore proceeded at 
once to state succinctly my views respecting each of the more 
important points submitted for our consideration. It is to be 
recollected that the sum of £3,510 1s 5d, received by Defen- 
dant was composed of £3,300 capital which belonged to the 
trust, and of £210 1s 5d, being arrears of interest. As to the 
sum of £210 ls 5d, we all told that that sum was due 
by Defendant personally, to Plaintiff, and cannot enter his 
account as curator. Therefore, judgment cannot go against 
Defendant personally for that amount in this action, which 
is brought for moneys received by Defendant in his capacity 
as curator. The next question is as to whether Defendant is 
liable to pay interest upon the trust funds received by him 
before the expiration of six months from the time of the re- 
ceipt of those funds. We hold that the law does allow a tutor 
or curator six months to find an investment; but we also hold 
that from the moment he uses, for his own profit, the money 
coming into his hands as tutor or curator, however soon that 
may be after his appointment, his is liable for interest there- 
on. In the present case, it appears that, as soon as Defendant 
received the sum of £3,510 1s 5d, already spoken of, namely : 
on the 15th February, 1848, he deposited the whole sum to 
the credit of his own account, as a private individual, in the 
Bank of British North America. When he made this deposit, 
Defendant had at his credit £1,140 178 11d. In less than 
a month, namely, on the 11th March, 1848, Defendant had 
withdrawn be cheques the whole of his own moneys, and had 
begun to use the trust fund. In less than another month from 
the time at which the trust fund was so commenced to be 
used, Defendant, by numerous cheques drawn, from day to 
day in his own name, made use of that fund to the extent of 
£3,590 128 5d, and in less than three months, he had used 
the whole of the remainder of the fund excepting £2 4s 7d, 
that being the balance at his credit on the 2nd June, 1848. It 
has been contended, and my brother Mondelet holds, that 
the facts above adverted to are not sufficient to prove 
that Defendant used the trust funds for his own profits. 
But the Chief Justice, and three of the judges of this 
court are of opinion that, as Defendant deposited the trust 
fund to his own credit, and, afterwards, from day to day, 
drew out those funds us if they were his own, by cheques 
signed by himself, and in his own name, that it became in- 
cumbent upon him to show, if he could, that he had so drawn 
out the trust fund, for the purposes of the trust; and as he 
has not attempted to do so, and indeed could not do so, as he, 
in fact, made no investment for three years afterwards, the 
conviction forces itself upon our minds that he must have _ 
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used the trust funds for his own purposes. At the argument 
before us it was said that the proof adduced by Plaintiff, as 
to the use of the money by Defendant, might be sufficient to 
convince a person out of court; but that it ought not to Le 
held sufficient by persons discharging judicial functions. I 
then observed, and now repeat, that men must use their rea- 
soning powers in court, as. they use them out of court; and 
that the same degree of evidence which, out of court, ought to 
satify a man, in mattersof the utmost importance to himself, 
ought also to satisfy him in court, when performing the im- 
portant duties of judge or juror. Greenleaf says: “ By satis- 
“factory evidence, which is sometimes called sufficient evi- 
“dence, is intended that amount of proof which ordinarily 
“satisties an unprejudiced mind beyond reasonable doubt.” 
The rule is laid down in the same way by all the writers on, 
evidence. It is acted upon constantly both here and in En- 
gland in the most important criminal cases; and we cannot 
require, in à civil case, a higher degree of evidence than is 
deemed necessary in cases involving life. Applying then to 
the present case, the rules of evidence to which I have just 
adverted, after a most careful examination of the proof ad- 
duced, I must say it removes from my mind all reasonable 
doubt as to Defendant having used the trust fund, for his own 
benefit, and it is therefore my duty to act upon that evidence, 
and to concur in the judgment which holds Defendant liable 
for interest from the time he so began to use the trust funds. 
I now pass to the consideration of the question : is Defendant 
liable for interest on the sum of £3,000 subsequently to the 
time at which he alleges he invested it? The contention on 
the part of Defendant is, that in order to invest the sum of 
£3,000, he, individually, transferred a bailleur de fonds claim 
amounting to £3,000 to Elizabeth McGillivray ; and that that 
lady afterwards transferred the same bailleur de fonds claim 
to him, in his capacity of curator, in consideration of £3,000 
paid from the trust fund, and it is contended that the sum of 
£3,000 in that way, due by Badgley and Abbott and became 
invested in the said bailleur de fonds claim, and therefore 
that Defendant personally is not liable for the interest. It is 
proved however that Elizabeth McGillivray gave no considera- 
tion for the transfer made to her by Defendant, as an indivi- 
dual; and that she received no consideration for the transfer 
made by her to Defendant as curator; the fact being beyond 
doubt that she was a mere préte-nom in the matter. The De- 
fendant, therefore, very properly admitted that the sole object 
of the transfer from him individually to McGillivray was to 
vest the sum of £3,000 in him as curator. So that the matter 
reduced itself to this that Defendant as curator paid to him- 
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self as an individual, from the trust fund in his possession 
£3,000 and thereupon, as an individual, he transferred to 
himself, as acurator, the bailleur de fonds claim of £3,000. 
The arrangement thus attempted to be made is liable to two 
objections. In the first place, it is proved that the property 
upon which the batlleur de fonds claim rests is not worth 
£3,000 ; and, in the second place, it was, in a legal point of 
view impossible, for Defendant as a curator to buy, with 
trust funds, from himself, as an individual, a debt due to him- 
self. Even where there is no trust involved, the fandamental 
and well known rule is that an agent employed to sell cannot 
be himself the buyer. And with respect to cases such as the 
present, the rule hus often been laid down, in effect, as follows : 
“that where an agent has duties of a fiduciary character to 
perform towards his principal, he shall not be allowed to 
enter into engagements in which he has or can have a per- 
sonal interest conflicting, or which possibly may conflict, 
with the interests of those he is bound to protect.” This rule 
is founded upon the plainest principles of justice. It has its 
origin in the Roman law, has the sanction of the leading au- 
thorities in the French law, and is constantly acted upon by 
the Court of Chancery in England ; and I deem it one of our 
most important duties to see it strictly enforced, as being 
absolutely necessary for the protection of the interests of 
minors and others whose property is entrusted to the care of 
tutors and curators and other like officers. It is not however 
necessary in the case to dwell upon this point, or to cite au- 
thorities respecting it; because, it was not contended, and, 
indeed, was not likely to be contended, by the learned counsel 
who argued the cause, that Defendant could, as an individual, 
sell to himself as curator, the bailleur de fonds claim in ques- 
tion. The points, I believe, really relied on were, that the 
transfers complained of, although they might be voidable, 
were not void; that they could not be set aside in. the 
absence of several of the parties interested ; and that until set 
aside they must be held valid as against all the parties. This 
is the part of the case that has presented the greatest diffi- 
culty to my mind. I readily admit that, as a general rule, a 
deed cannot be set aside in the absence of any of the parties 
interested. Nevertheless, I do not think that a curator who 
enters into an illegal contract with respect to the trust fund 
in his hands, cum be allowed to avail himself of that contract, 
to the prejudice of those whose interests he was bound to 
protect. The Plaintiff has plainly a legal right to the interest 
which she claims, and Defendant who was bound to protect 
her rights, cannot be allowed to allege his own illegal act so 
us to defeat or retard the enforcement of those rights. It has 
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been said that Defendant would be subject to great loss and 
inconvenience if he were require to pay the interest himself 
without the deeds being set aside; but we think it fitting 
that the loss or inconvenience resulting from the passing of 
the illegal acts in question should be borne by the party res- 
ponsible for the execution of those acts, rather than by Plain- 
tiff whose interests were under his care. 

The judgment in appeal was in the following words: “ The 
Court considering that, in the judgment of the Court below, 
in so far as it dismisses the demand of Plaintiff for the sum 
of £217 11 5, mentioned in the pleadings, and in said judgment, 
there is no error, doth confirm the judgment, in so far as 
regards the said sum. And seeing that it is established that 
Defendant, in his quality of curator, to the substitution crea- 
ted by the last will and testament of Alexander Mackenzie, 
on the 15th February, 1848, received from the sheritt of the 
district of Montreal, the sum of £3300; and that Defendant 
on the saine day, deposited the said sum, and also £217 11 5, 
in the Bunk of Montreal, to the credit of his own private ac- 
count ; seeing that, immediately before, Defendant so deposited 
the said trust funds amounting to £3300 to the credit of his 
own private account, the balance at his credit in the Bank was 
£1140 17 1L; and that, within one month from the date at 
which the deposit was so made, namely on the 14th March, 
1848, Defendant had withdrawn from the Bank the whole of 
his own funds; and had begun to use the trugt fund, by 
drawing cheques in his own name individually, payable out 
of the trust fund; seeing that, within one month from the 
time when Defendant began so to use the trust funds, namely, 
on the thirteenth day of April, 1848, he had, by means of va- 
rious cheques, in his own name individually, used the trust 
funds, to the extent of £2590 125; and that, within three 
months from the time of which Defendant so began to use the 
trust funds, namely, on the second day of June, 1848, he had, 
in the same manner, used the whole of the trust funds excep- 
ting only £247. Considering, therefore, that Defendant is 
liable to pay interest on the trust funds amounting to £3300, 
from the time at which he so began to use the same, to wit, 
from the fourteenth day of March, 1848, and that, in the judg- 
ment of the Court below, declaring that Defendant had a 
right to hold the trust funds, until the fifteenth day of Au- 
gust, 1848, without paying interest for the same, there is er- 
ror; and considering with reference to the deed bearing date 
the twentieth day of April, 1854, by which Defendant trans- 
ferred to Elizabeth McGillivray, three thousand pounds, due 
to him by BADGLEY and ABBOTT, under deed of sale bearing 
date the fourteenth day of February, 1854, that Defendant 
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hath expressly admitted that the transfer was made to Eliza- 
_ beth McGillivray without any consideration therefore having 
been paid by her and that Defendant hath also admitted that 
the transfer subsequently made by Elizabeth McGillivray of 
the last mentioned debt of three thousand pounds, to Defen- 
dant, in his capacity of curator, was also made without any 
consideration having been received by her; ,and seeing that 
Defendant, in answer to the twenty-sixth interrogatory sub- 
mitted to him hath said “The sole object of the transfer from 
“me individually to Elizabeth McGillivray was to vest the 
“ sum of three thousand pounds, in me as curator to the subs- 
“ titution under the will of Alexander Mackenzie; and consi- 
dering, therefore, that it is manifest that Elizabeth McGillivray 
had no real interest in the transfers, and was merely a prete- 
nom in relation thereto; and considering that Defendant, in 
his capacity as curator, could not purchase from himself indi- 
vidually and in his own right, the debt of three thousand 
pounds, and that he could not indirectly, with the assistance 
of a préte-nom, do an act which he could not do directly in his 
own name, and, therefore, that said two transfers are illegal 
and not binding upon Plaintiff, who moreover, is not proved 
to have acquiesced in the same; and considering that Defen- 
dant, by alleging his own illegal acts, namely, the execution 
of the two deeds of transfer, cannot defeat or delay plaintiff 
in the exercise of her lawful rights against him ; and, there- 
fore, that, in the judgment of the Court below maintainin 

the exception cf Defendant founded upon said two deeds of 
‘transfer, there 1s error, the court doth, in consequence, re- 
verse the judgment complained of, rendered by the Superior 
Court, at Montreal, on the thirty-first day of October, 1862, 
excepting only in so far as it has been hereinbefore in part 
contirmed ; and proceeding to render the judgment which the 
Court below ought to have rendered in the premises, doth dis- 
miss the peremptory exception filed by Defendant on the 
third day of June, 1861, and doth maintain the debats de 
compte filed by Plaintiff, in so far as regards her claim for 
interest on the sum of three thousand three hundred pounds 
from the time Defendant so began to use the sume, to wit, 
the fourteenth day of March, 1848, and also in so far as 
regards the balance of interest due to Plaintiff from the said 
fifteenth day of August, 1848, until the thirteenth day of 
September, 1860: And the Court doth, in consequence, con- 
demn Defendant, as well individually and personally, as in 
his capacity as curator to the substitution, to pay the Plaintiff 
the sum of £464,3,04, that is to say eighty-two pounds, ten 
shillings, currency, being interest on the sum of three thou- 
sand three hundred pounds, from the fourteenth day of 
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March, 1848, when Defendant so began to use the same until 
the fifteenth day of August, 1848, and being the balance of 
interest due upon the sum of £3,300, from the 15th day of 
august 1848, until the 13th day of September, 1860, after 
deducting the commission charged by Defendant and not con- 
tested’ by Plaintiff. And the court doth condemn Defendant 
to pay Plaintiff interest on the sum of £464,3,04 from the 
13th day of September, 1860, date of service of process until 
paid, and costs of suit as well in this court as in the court 
below : reserving to Plaintiff her recourse against Defendant 
for the recovery of the above mentioned sum of £217,11,5. 
Judge Mondelet dissenting. (9 J., p. 113.) 

TORRANCE and Morris, for Appellant. 

H. STUART, for Respondent. 


ORDER OF REFERENCE TO TAKE ACGOUNTS. 
Privy COUNCIL, 16TH FERRUARY, 1838. 


On Appeal from the Court of Appeal for the province 
of Lower-Canada. 


JAMES HUTCHINSON, Appellant, and ROBERT GILLESPIE and 
others, Respondents. 


Order of reference to take account, &c., made pursuant to the powers 
contained in 3rd and 4th Wm. IV, c. 41,:8. 17, notwithstanding the 
diesent of the Respondent’s Counsel, to the Court referring the same. 


In this case a reference was made under the special powers 
contained in the Privy Council act, 8 and 4 Wm. IV, c. 41, 
s. 17, to a referee appointed by the Judicial Committee, who 
was invested with the same power and authority as a master 
in chancery. The appointment being the first that has taken 
place, the circumstances of the case and the order of reference 
are stated. The question between the parties respected the 
right to certain property in the hands of the late firm of 
Spragg and Hutchinson, claimed by Appellant, the brother of 
William Hutchinson, as the separate estate of a partnership 
carried on between himself and his brother, under the style 
of William and James Hutchinson, and decreed by the judg- 
ment of the Court of Appeals to be the general estate of the 
above partnership of Spragy and Hutchinson, and as such 
liable to the debts of that firm. Respondents were creditors on 
the firm of Spragg and Hutchinson, and the proceeding ori- 
ginated in their suing out a writ of attachment, or suisie- 
arrel, against certain s and effects in the hands of the 
garnishee of the court for sale, on account of the partnership 
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of William James Hutchinson. Appellant, besides claiming 
on the separate estate of William Hutchinson, held seventy- 
five promissory notes, payable to the firm of Spragg and Hut- 
chinson, upon which he claimed, on the ground that they were 
given for the proceeds of the sale of property belonging 
to the firm of which he was a partner, a specific lien. By the 
judgment of the Court of King’s Bench, the saisie-arrét, or 
attachment, was declared valid, but certain goods and monies 
therein specified, including the amount of the promissory notes 
seized by virtue thereof, were declared the property of Appel- 
lant, and were ordered to be delivered up to him. This judg- 
ment was reversed by the Court of Appeals, from which dec!- 
sion the present appeal was brought. 

The ATTORNEY GENERAL (Sir John Campbell), Mr. Wicut- 
MAN, and Mr. Dow Lina, for Appellant. 

Sir WILLIAM FOLLETT, Q. C., and Mr. Watson, for Respon- 
dents. 

In the course of the argument, Mr. Baron Parke, recom- 
mended a reference to an arbitrator to take an account, and 
ascertain if anything was due to the estate of William Hut- 
chinson on account of the partnership of William and James 
Hutchinson, from the estate of Spragg and Hutchinson, with 
special direction to report the same, and liberty to report 
special circumstances ; Respondent's counsel, however, declined 
to acquiesce in this proposition or to agree with Appellant's 
counsel in the appointment of a referee ; their Lordships accord- 
ingly, under the authority of the act of Parliament, took 
upon themselves to refer the matter, and appointed William 
Fry Channel, burrister-at-law, to determine and report thereon. 
The following is the order passed by Her Majesty in council, 
on the 16th of February 1838: “ At the Council Chamber, 
Whitehall, the 16th of February, 1838. By the Right Hono- 
rable the Lords of the Judicial Committee of the Privy 
Council. 

“Whereas, by virtue of an act passed in the 3rd and 4th 
years of the reign of His late Majesty, entitled “ An Act for 
the better administration of Justice in His Majesty’s Privy 
Council,” it was enacted by the 17th section of the said Act, 
that it should be lawful for the Judicial Committee of the 
Privy Council to refer any Matters to be examined and 
reported on, to such person or persons as should be appointed 
by His Majesty in Council, or by the said Judicial Committee, 
in the same manner, and for the like purposes, as matters are 
referred by the Court of Chancery to a Master of the said 
court, and that for the purpose of that act, the said person or 
persons 80 to be appointed, should have the same powers and 
authorities as are now possessed by a Master in Chancery. 
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And whereas His late Majesty was pleased by His Order in 
Council of the 16th June, 1836, to refer unto this Committee 
the humble petition and appeal of James Hutchinson, of 
Leeds, in the county of York, merchant, against Robert Gu- 
lespie, of London, George Moffut, of Montreal, in the province 
of the Lower Canada, William Finley, of Quebec, William 
Stephens and John Jamieson, of Montreal aforesaid, and 
Alexander Gillesme, of Montreal, merchants, trading under the 
firm of Gillespie, Moffat & Co. from a sentence of the Court 
of Appeals for the province of Lower Canada, dated the 30th 
of July, 1834 The Lords of the Committee have this day 
taken the said appeal into consideration, and having heard 
counsel on both sides, their Lordships are pleased to order 
and declare it as their opinion, and it 1s hereby ordered and 
declared, that the goods claimed by the petitioner in interven- 
tion were before and at the time of the seizure, under the process 
of attachment or suisie-arret, the property of the said James 
and William Hutchinson, and that the said James Hutchin- 
son is entitled to the same, notwithstanding any possession or 
ownership by Spragg and Hutchinson, but that the said 
James Hutchinson is entitled only subject to the right which 
Respondents have acquired by virtue of their process of at- 
tachment or saisie-arret, which interest is declared to be one 
moiety thereof, subject to the partnership debts and engage- 
ments of William and James Hutchinson, and to the account 
between the said William and James Hutchinson relating 
to partnership transaction. And their Lordships are further 
pleased to direct, that in order to ascertain the true value of 
such interest, it be referred (pursuant to the power piven to 
their Lordships by the 17th section of the Act aforesaid,) to 
Waliam Fry Channel, barrister-at-law, (who shall have the 
same power for this purpose as a Master in Chancery,) to take 
an account of the partnership credits, debts and engagements 
in Leeds, as well as in Canada, or elsewhere, and to ascertain 
whether the said William Hutchinson had to the time of the 
said seizure any, and if any what, interest in the said goods, 
after taking the said accounts. And their Lordships do further 
direct, (by consent of the parties,) that for the purpose of in- 
vestigating the accounts of the said partnership in Canada, 
the said William Fry Channell shall have the power, if neces- 
sary, to appoint another person in Canada to take the ac- 
counts there, and to report to-him:-And their Lordships are 
further pleased to order, that all the books, accounts, papers 
and writings in Canada, of the partnership of Spragg and 
Hutchinson, or of either of the individual partners, and all 
other books, accounts, papers and writings in Canada filed by 
either of the said parties, in this or any other cause in the 
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Court of King’s Bench, and the said Court of Appeals for the 
province of Lower Canada, or by William Blackwood and F. 
A. LaRocque, shall, upon the request of either of the said par- 
ties, be produced and delivered up by the proper officers of 
the said courts respectively to the respective parties or their 
agents there, for the better investigation of the accounts, and 
making the inquiries hereby directed; and that for that pur- 
pose, the said Court of Appeals and Court of King’s Bench 
for the district of Montreal, shall, upon application of either 
of the parties, make and execute such orders from time to 
time as may be necessary. And their Lordships are further 
pleased to order, that the said William Fry Channell, do 
Inquire and report, whether the seventy-five promissory 
notes, which have come into the possession of James Hutchin- 
son, (as is set forth in the judgment of the Court of Appeals 
uforesaid,) were at the time of the execution of the said at- 
tachment or saisie-arrét the property of Spragg and Hut- 
chinson, or of the said James and William Hutchinson or of 
James Hutchinson, as being given for the umount of the pro- 
ceeds of the sale of their or his goods, or otherwise. And their 
Lordships do further direct, that the said Court of King’s 
Bench for the district of Montreal shall make such order as to 
the said court shall seem meet, on application of either of the 
parties respecting the safe custody or investment of the sum 
or sums of money, goods, wares, merchandise and effects now 
in the hands of the several gurnishees. And their Lordships 
do direct, that the said Waillium Fry Channell, shall ascer- 
tain what is herein set forth, and report the same unto this 
committee with all convenient speed, and that he shall more- 
over have the power to report to this committee from time to 
time, at the request of the parties, or of each, or either of the 
parties, or in his final report, such special matters as may 
arise connected with the subject matter of this investigation. 
And their Lordships are further pleased to direct, that the 
appeal of Hutchinson and LaRocque, do stand over until 
after the said William Fry Channell shall have made his 
report.” (2 Moore's Rep. P. C., p. 243.) 


DE LA PROVINCE DE QUEBEC. 69 


PAYMENT IN COURT.—PROCEDURE. 
SUPERIOR COURT, Montreal, 18th June, 1855. 
Coram Bowen, C. J., VANFELSON, J. 


GILLESPIE et al., vs. SPRAGG et al., and McGILL et al., Garnis- 
shees, and HUTCHINSON et al., intervening parties ; MAIT- 
LAND et al. ve. THE SAME; JORDAN et al. vs. THE SAME. 


Held : That anintervening party who claims the payment by the Pro- 
thonotary of a sum of money under a judgment in his favour, is bound 
to give notice to all the parties in the record of hix application to the 
Court for such moneys. (1) 


The original Plaintiffs, Gillespie and others, on the 9th July, 
1825, sued out a Writ of Attachment, under which x large 
quantity of effects and monies were seized, us well in the pos- 
session of Defendants, John Spragg, and William Hutchinson, 
as in the possession of James H. Lambe, and of Stewart 
Spragg, and W. Spragg, and various other Garnishees. By the 
Judgment of the Court of Original Jurisdiction, rendered on 
the llth February, 1833, the Attachment in the hands of 
Defendants, as co-partners, and of John Spragg individually, 
and of James H. Lambe, Stewart Spragg, and William Spragg, 
Francois X. Desjardins, and Benjamin Ansel, was declared 
good ; but, as to certain goods and moneys seized in the hands 
of the Defendants, in those of Lambe, and Stewart, and W. 
Spragg, viz. : lst Certain goods enumerated in the Judgment ; 
2nd £3450 15s 3d., being the proceeds of other goods sold by 
Lambe ; and, 3rd £236 10s. 6d., received by S. and W. Spragg, 
it was ordered “ that the aforesaid goods, wares, merchandise, 
and effects, so attached and seized in the hands of Defendants 
and of John Spragg, (viz.: those especially enumerated in the 
Judgment) be delivered up to James Hutchinson, and that 
James Henry Lambe do pay over to Hutchinson the sum of 
£3450 15s. 3d., and also that James Henry Lambe do restore 
and deliver up to Hutchinson the remainder of the said goods 
wares and merchandises, so by him received, and which still 
remain in his possession unsold, as stated in the declaration 
made by him as fiers suisi on the 16th day of February, 1826, 
and, in default thereof, it is adjudged that Jumes Henry 
Lambe do pay to Hutchinson the sum of £1917 15s. 6d., the 
invoice value of the goods so remaining unsold, and it is also 
adjudged that S. and W. Spragg, do pay over to James Hut- 
chinson, the said sum of £236 10s. 6d., by them declared to be 
in their hands. And it is further ordered and adjudged that 
James Henry Lambe, Francois Xavier Desjardins, and Ben- 


(1) V. art. 543, C. P. C. 
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jamin Ansell do pay into the hands of the Prothonotary of 
this Court, to await the further order thereof, the moneys by 
them declared severally to be in their hands belonging to 
Defendants, that is to say, James Henry Lambe, the sum of 
£306 10s. 84d., Francois Xavier Desjardins, the sum of £281 
3s, 4d., and Benjamin Ansell, the sum of £33 178. 10d. for 
the payment of which said several sums of money as aforesaid 
James Henry Lambe, Stewart Spragg, and William Spragg, 
François Xavier Desjardins, and Benjamin Ansell shall be, and 
they are hereby adjudged to be severally held and bound by 
all due course of law, and upon payment thereof wholly dis- 
charged. And it is ordered that the several other goods, chat- 
tels, and effects attached and seized in the hands of Defen- 
dants and of John Spragg, be delivered up to the Sheriff, to 
be sold according to law, and the proceeds thereof brought 
before this Court. And it is adjudged that Plaintiffs do reco- 
ver their costs on the Saisie Arrét, and attachment aforesaid 
by them made, in the hands of James Henry Lambe, François 
Xavier Desjardins, and Benjamin Ansell, and that the Suisie 
Arrét made in the hands of Peter McGill, William Hutchin- 
son, and Andrew Shaw, as Trustees of the estate of Andrew 
Porteous, and of James Fencer, of James Ellice Campbell, and 
John Campbell, be discharged.” From this Judgment, Gilles- 
pie and others, the Plaintiffs, appealed, and, on the 30th July 
1834, the former Judgment was reversed, and the seizure in 
the hands as well of Defendants, as of Lambe, of Stewart and 
William Spragg, and of Francois Xavier Desjardins, and Ben- 
jamin Ansell, was declared good, the whole of the moneys and 
effects seized being declared to be the property of Defendants, 
and Defendants and Garnishees were ordered to deposit the 
moneys and effects seized with the Prothonotary, at Montreal 
to the end that such order of distribution should be made as 
the Court below might direct. In conformity with this Judg- 
ment, various orders were given directing that the creditors 
of Spragg and Hutchinson, who were insolvent, and to whom 
the Court below had adjudged that a portion of the moneys 
and effects seized belonged, (the Court of Appeals having ex- 
tended the like Judgment to the remainder,) should be called 
in by advertisement in order that a distribution might take 
place, and a very large number of claims were accordingly 
filed. From this Judgment, James Hutchinson brought his ap- 
peal to the Privy Council, and by an order of that tribunal, 
of the 15th June 1836, it was declured that “the goods” 
claimed by Hutchinson were the property of James and Wil- 
liam Hutchinson, and that it be referred to Sergennt Channel, 
to determine what the interest of William Hutchinson as a 
partner of James was in them, and that the Attachment of 
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Plaintiffs in respect of such interest might be preserved. (1) 
On the 25th of May, 1850, Sergeant Channel reported “that 
William Hutchinson had no interest in the goods so seized,” 
and, on the 13th July, 1850, the Lords of the Privy Council 
were pleased to report to her Majesty, as their opinion, “that 
it appearing by said Report, William Hutchinson had not, at 
the time of the seizure, any interest in the goods mentioned in 
the order, after taking the accounts therein mentioned, it 
ought to be declared that the Attachment issued against said 
goods and notes by Respondents ought to be discharged, and 
that the s and notes and any monies in the hands or 
wer of Respondents realized or received therefrom ought to 
delivered to James Hutchinson, and their Lordships fur- 
ther report that the sentence of the Court of Appeals of the 
Province of Lower Canada, of the 30th July, 1834, ought to be 
varied, so as to give effect to the foregoing declaration. ” 

“ Her Majesty having taken the said report into considera- 
tion, was pleased, by and with the advice of Her Privy Coun- 
cil, to approve thereof, and to order as it is hereby ordered, 
that it bé and it is declared, that the attachment issued 
against said goods and notes by Respondents ought to be 
discharged, and that the goods and notes, and any monies in 
the hands or power of Respondents realized therefrom, ought 
to be delivered to James Hutchinson, Appellant, and that the 
sentence of the Court of Appeals, of the 30th July, 1834, be, 
and the same is hereby varied so as to give effect to said de- 
claration and report.” 

On the 10th May, 1855, James Hutchinson moved the Court 
that the Prothonotaries be held to pay over to him the sum 
of £5056 18s. 9d., which sum was stated by him to have been 
deposited in the hands of the Prothonotaries by Lambe. 

Per CurIAM : The court having heard Edmund Barnard, 
attorney for James Hutchinson, Intervening Party in the above 
named cases, upon his motion of the 10th day of May last, and 
Rose and Monk, Attorneys for Alfred K. Lavicount, another 
of the Intervening parties, whereby he demands, on behalf of 
James Hutchinson that the Prothonotary do forthwith pa 
over to him, James Hutchinson, the sum of £5056 18s. 9d. 
deposited in the hands of the Prothonotary by James Henry 
Lambe, one of the Garnishees in these causes, on the 20th 
June, 1842 ; and the Court, seeing that the only persons 
named in these causes, upon whom notice of the motion has 
been given and made are S. W. Monk, one of the joint Pro- 
thonotaries of this Court; Rose and Monk, attornies for 
Alfred K. Lavicount and F. Griffin, Attorney for Robert 


(1) V. supra, p. 
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Gillespie et al., Plaintiffs in one of the causes under the 
n° 168, whereas all the parties in the three causes ought to 
have had due notice of the motion; considering, also, that 
some of the parties in the three causes have died pending 
these suits, and that no reprise d'instance hus been had, for 
the purpose of representing the deceased persons, as by law 
ought to have been done ; considering, further, that the rights 
of the several Intervening Parties and others have not 
been adjudicated upon, nor issue joined thereon ; and 
that the decision of Her Majesty in her Pri vy Council, referred 
to in the motion, were made and rendered as between James 
Hutchinson, Appellant, and Robert Cillespie et al., Respondents, 
must be considered as but res inter ultos acta and not binding 
upon third parties having claims yet undecided before this 
court, in respect of the monies so deposited by James H. 
Lambe: the court doth therefore order and adjudge that 
James Hutchinson take nothing by his motion of the 19th May 
last, and the same is hereby dismissed. (6 J., p. 25.) 

F. GRIFFIN, for Plaintiffs, Gillespie et al. . 

E. BARNARD, for Hutchinson. 

ROSE and Monk, for Lavicount. 


SUBSTITUTION OF ATTORNEYS. 
SUPERIOR COURT, Montreal, 30th March, 1861. 
Coram BADGLEY, J. 


GILLESPIE et al., vs. SPRAGG et al., and JAMES HUTCHINSON, 
intervening party. 


Held : Where an attorney ad Kiem has represented a party in a cause 
subsequent to judgment, another attorney ad litem cannot regularly 
take proceedings on behalf of such party without a substitution in 
place of the first attorney, and that the motion of the first attorney as 
on behalf of such party, that all proceedings of the second attorney in 
the name of such party be rejected from the record, will be granted. (1) 


Edmund Barnard, as attorney for James Hutchinson, on the 
18th February 1861, made the following motion, that, inas- 
much as Cross & Bancroft, professing to represent James 
Hutchinson, one of the intervening purties in these united 
causes, have, on the twenty-fourth day of December last, mov- 
ed, this honorable eourt for a rule against Samuel Wentworth 
Monk, to shew cause why he should not be held to pay him, 


(1) V. art. 200 C. P. C. 
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James Hutchinson, the sum of £4,750, 8s. 03d. now before this 
court, deposited by one of the Garnishees in this cause, 
whereupon a rule has issued against Monk, and proceedings 
have been had on said rule which are still pending and whereas 
the undersigned was on the twenty-third day of October, 1854, 
in virtue of a judgment of this court, substituted in due, form 
of law to Peltier & Bourret, who themselves had been substi- 
tuted under a like judgment rendered on the fifth day of 
October, 1852, to Philippe Bruneau, the Attorney of Record 
of James Hutchison, at the date of the final judgment ren- 
dered by the late Court of King’s Bench on the eleventh day 
of February 1833, and the undersigned has acted and is stil| 
acting in this cause as the attorney of James Hutchinson. 
“ And, inasmuch as the motion of Cross & Bancroft was 
wholly unauthorised, and was made without the knowledge, 
participation or consent of the undersigned who disapproves 
of said motion : “ That the motion of the twenty-fourth day 
of December last and the rule founded thereon, and all pro- 
ceedings arising therefrom, be struck from the fyles of this 
court and rejected from the record, and all orders entered 
upon said motion or rule discharged.” After hearing and déli- 
béré, the court granted the motion. (6J., p. 28.) 
EDMUND BARNARD, for Hutchinson. 
Cross and BANCROFT, moving in his name. 


REPRISE D’INSTANCE.—PROCEDURE. 
SUPERIOR Court, Montreal, 30th April, 1861. 
Coram BADGLEY, J. 


GILLESPIE et al., vs. SPRAGG and divers intervening parties 
and WILLIAM MANN et al., moving for reprise d'instance. 


Heid: That, after a final judgment in a cause wherein are several 
intervening parties as well as Plaintiff and Defendant, a motion by 
parties representing themselves to be the universal legatees of one of 
the intervening parties deceased, to be allowed to take up the instance 
in place of the deceased, will be rejected as not in accordance with the 
procédure and practice of the court. (1) 


William Mann and others, representing themselves to be 
universal legatees under the last will of James Hutchinson, 
an intervening party in the cause, now deceased, moved the 
court to be allowed to take up the instance in the place and 
stead of James Hutchinson. The court rejected the motion, 


(1) V. art. 439 C. P- C. 
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announcing that the proper course for the applicants was to 
present a petition, on which an issue could be taken. (6 J., 
p. 29.) 

F. GRIFFIN, Q. C., for Plaintiffs. 

Cross and BANCROFT, for MANN and others. 


PROCE DURE.—APPEARANCE. 
SUPERIOR Court, Montreal, 18th September, 1861. 
Coram SMITH, J. 


WHITNEY vs. DUNNING et al., and MULHOLLAND et al., Gar- 
nishees. 


Held: That where a Defendant chose to appear without service upon 
him of the writ and declaration in the cause, his appearance will not 
he rejected on the Plaintiff’s motion to that effect, inasmuch as the 
servos (lp have aright toappear by attorney without having been 
served. (1) 


The Plaintiff brought his action against Defendants as co- 
partners, who were described as doing busiuess and having 
their partnership domicile in Upper Canada, but as having 
property within the district of Montrèal. The writ was address- 
ed to the sheriff, ordering him to attach money of Defendants 
in the hands of Mulholland & Baker, merchants, in Montreal. 
The sheriff made his return of serviee of writ upon the gar- 
nishees, but no service upon Defendants. The Defendants, 
upon the return of the action, fyled an appearance and an 
exception à lu forme, alleging by the latter want of service 
upon them. The Plaintiff thereupon, moved the court to reject 
the appearance and exception as prematurely fyled, inasmuch 
as there had as yet been no signification of the writ upon 
Defendants, and Plaintiff was still in time to call Defendants 
_into court as absentees by advertisement. 

ABBOTT, for Defendants, resisting the application of Plaintiff, 
cited in support the case of McKercher vs. Simpson, (5 R. J. 
R. Q., p. 115.) ruling, in appeal, that an attorney ad litem had 
a right to fyle an appearance of record without Defendant 
having been served with the writ. 

PER CURIAM : The case cited by Defendants is the guide in 
this matter. Motion rejected. (6 J., p. 30.) 

TORRANCE and Morris, for Plaintiff. 

ABBOTT and DorRMAN, for Defendants. 


(1) V. art. 83 C. P. C. 
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PROCEDURE.—PREUVE. 
Cour SUPÉRIEURE, Montréal, 4 novembre 1861. 
Aux séances d'enquête. 
Coram BADGLEY, J. 
BAGG et vir., vs. WURTELE. 


Jugé: Que, dans une action d’assumpsit; le Demandeur a le droit 
d'examiner le Défendeur sur le fait qu’il a souscrit un billet promissoire 
en sa faveur, pour un prêt d'argent, quoique ce billet fit prescrit lors 
de l'institution de l’action. 


Les Demandeurs ayant poursuivi le Défendeur en recou- 
vrement de la somme de $300, sur divers chefs généranx 
d'une action d'assumpsit, (money counts) sans chef spécial ; 
le Défendeur plaida une dénégation générale. Par leur articu- 
lation de faits les Demandeurs restreignirent leur demande 
à un prêt d'argent: ce qui fut nié par le Défendeur. A l’en- 
quête, les Demandeurs ayant examiné le Défendeur comme 
témoin pour prouver un billet promissoire qui avait été 
produit par les Demandeurs avec leur déclaration; et pour 
savoir s’il avait souscrit ce billet en leur faveur, lequel billet 
était prescrit par le laps de cinq ans lors de l'institution de 
l'action et n'était allégué dans la déclaration en aucune 
manière ; une objection fut faite de la part du Défendeur. La 
question posée au Défendeur et son objection sont comme 
suit : Question. “ Look at Plaintiff's exhibit number one, fyled 
in this cause, and say whether the signature Jonathan S. C. 
Wurtele, thereto set and subscribed, is or is not your signa- 
ture ?” Objection. “ The Defendant objects to this question as 
being illegal, inasmuch as Plaintiff's action is not based upon 
the promissory note which is fyled as Plaintiff's exhibit No 1, 
and inasmuch as, if the promissory note had been alleged in 
Plaintiffs declaration, Defendant would have had the oppor- 
tunity of pleading prescription, and. also several other pleas 
which would have had the effect of extinguishing any right 
of action arising out of the promissory note, and, inasmuch as 
the present action is only founded ona loan of money. as it 
appears by the articulation of facts fyled by Plaintiffs.” 

ADGLEY, J.: From the different authorities which I have 
examined upon the point, Iam compelled to allow this exami- 
nation to be taken de bene esse, as the case now stands ; without, 
however, Prejudging the merits of the action which is fora 
loan of money. I refer to the following authorities ; So a pro- 
missory note is clearly not evidence of money lent, in an action 
by endorsee against maker: Bently va. Northouse, Mood and 
M. 66, although it might be in action by payee; Story vs. 
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Atkins, 2 Str. 719, particularly if it appeared on face of it, or 
otherwise, to have been given for money. A bill of exchange 
or promissory note seems now to he considered as prima facie 
proof of the money counts, in any action between the imme- 
diate parties, whether they were original parties or subsequent 
as indorsees : 2 Greenleaf Ev. § 112; Bayley, on bills, 390-3 ; 
Young vs. Adams, 6 Mass. 189 ; Dean vs. Flack 3 G. & J. 369; 
Wilde vs. Fisher, 4 Pick. 421 ; 12 Pick, 126; 5 Wend 490; 11 
Pick 316; 1 Archb. N. P., Note Am. Ed. 315; Eng. Ed. 244; 
Byles, on bills, 354; Clark vs. Marten, Lord Raymond 758, 
per Lord Mansfield in Grunt vs. Vaughan, 3 Burr. 1525; 2 
Ph., on Ev. 186; 10 Morgan vs. Jones 1 C. & J. 167, and is 
admissible as a paper writing to prove Defts. receipt of so 
much money, and that, though it has been invalidated, as a 
note, by alteration ; Sutton vs. Turner,7 B. & C., 416; 1 Man. 
& R.,125; Tomkins vs. Ashby, 6 B. and C., 541; M. & W. 32 
(sed. p. 253, Am. Decisions). But bills not properly stamped 
not admissible in evidence for collateral purposes (though 
formely held to be so: 1 B. & A., 663. 4 M. & W., 32). But 
clearly only as between immediate parties, and later decisions 
favour this dictum. 1 Camp. 175. M. & W., 66, 324, Bayley 
357. If statute has run out, the holder of note payable at a 
day certain has lost his right of action. See 7 Q. B., 864; may 
be otherwise with note payable on demand. Objection over- 
ruled. (6 J., p. 30). 
A. and W. ROBERTSON, Attorneys for Plaintiffs. 
P. R. LAFRENAYE, ATTORNEY for Defendants. 


ABANDONMENT OF PROPERTY.—ACTION TO ACCOUNT. 
SUPERIOR COURT, Montreal, 30th October, 1861. 
Coram BERTHELOT, J. 


TORRANCE vs. CHAPMAN et al. 


Held : 1° That a mandatrire, who does not execute the mandat com- 
mitted to him, must notify the mandant of his inexecution of the trust. (1) 

2° That in an action of account, by a creditor who was a party toa 
deed of trust for the benefit of creditors from insolvent debtors to the 
Defendants, the mandataries who plead that they had sold the trust 
estate to one of the insolvents who had undertaken to pay the creditors, 
are not thereby absolved from liability to account. 

3° That the court will order an account, reserving the question of the 
liability of the Defendants for the whole ora part of the creditors’ 
demand till a later stage of the cause. 


This was an action brought by Plaintiff, a creditor of the 
insolvent firm of McIntosh & McLean, against Defendants, 


(1) V. art. 1701, C. C. 
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who were the trustees appointed by the insolvents, under a 
deed of trust, to take possession of the estate, and dispose of 
it for the benefit of their creditors. The Plaintiff was a party 
to this deed; not having been paid by the assigness the debt 
due to him by the insolvents, he, by the present action, called 
upon Defendants to render an account of their gestion of the 
estate. 

BERTHELOT, J.: Le Demandeur poursuit les Défendeurs 
comme syndics à la faillite de Neil McIntosh & James McLean. 
Par sa déclaration, il allègue que, le 12 de janvier, 1858, 11 
était créancier de ces derniers de la somme de £176 2s. 7d. ; 
que ce jour là, même, par acte reçu devant Hunter et confrère, 
notaires, il y eut cession de biens par ces deux débiteurs aux 
trois défendeurs, de tout leur fonds de commerce et créances 
actives, pour l'avantage de tous leurs créanciers, à la condition 
pur ces derniers de donner une décharge de leurs créances, 
ainsi qu'elles se trouvaient mentionnées en la cédule annexée 
au dit acte, ce qui fut accepté par les dits créanciers et le De- 
mandeur en particulier; pour le tout être administré “ upon 
trust” par les Défendeurs, és qualité, avec toute dépêche con- 
venable, par vente privée ou encan public, à crédit, ou pour 
argent comptant, ainsi qu'ils le jugeraient à propos, et d'en 
payer le montant proportionnellement à chacun des créanciers, 
selon le montant de sa créance, et que les syndics auraient une 
commission de deux et demi par cent sur le montant réalisé ; 
enfin que, moyennant tout ce que dessus. les créanciers, dans 
et par l'acte de cession, donnèrent quittance de leurs créances 
aux débiteurs McIntosh & McLean. Puis, le Demandeur 
allègue qu’en vertu du dit acte de cession, Les Défendeurs 
ont pris possession de toute la masse des biens des débiteurs, 
en ont réalisé le montant, et sont ainsi devenus obligés 
de rendre compte au Demandeur des argents par eux reçus 
et de lui payer la somme de £176 2s 7d, ou au moins 
au marc la AN avec les autres créanciers Enfin, il conclut à 
ce que comme créancier de McIntosh et McLean, pour le 
montant susdit, au dit jour, 12 janvier 1858, les Défendeurs 
soient condamnés conjointement et solidairement, à lui rendre 
compte de leur administration, comme syndics, à ce que les 
deniers qu’ils peuvent avoir en mains soient distribués, pour 
lui être payés, sur et à même ceux de sa créance, et qu'à défaut 
de rendre compte, ils soient, conjointement et solidairement, 
condamnés à lui payer la somme de £176 2s 7d, avec intérêt, 
Henry Chapman a plaidé séparément des deux autres Défen- 
deurs, mais les moyens de défense des trois Défendeurs peuvent 
se résumer comme suit: 1° Que, par le dit acte de cession, il 
fut convenu et stipulé que les trois Défendeurs auraient le droit 
de disposer et de vendre la masse des biens cédés à crédit ou 
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pour argent comptant, ainsi qu'ils croiraient être le plus avan- 
tageux pour les créanciers ; 2° qu'ils ne seraient pas tenus des 
sommes d'argent qu'ils n'auraient pas réellement ou personnel- 
lement reçues, nonobstant le reçu des trois Défendeurs ; 3° qu’ils 
pe seront pas responsables des pertes résultant d'insolvabilité 
durant leur administration. Puis ils ajoutent que, par acte du 
19 février 1858, devant Hunter, notaire (après avoir offert à 
vente publique, par avertissement, ce qui composait la masse 
des biens des débiteurs) ils avaient cédé le tout à James Mc- 
Lean, à raison de 12s 6d, dans le louis sur £1686 3s 1d, mon- 
tant dû par McIntosh et McLean, ce dernier, le cessionnaire, 
s obligeant de payer à chacun des créanciers, et au Demandeur 
en particulier, à raison de 12s 6d, sur sa créance, et ce par 
paiement à 4, 8, 12 et 16 mois, à compter du 17 novembre 
1857, ce qu'ils avaient cru être avantageux pour tous les cré- 
anciers. Que cet arrangement avait été sanctionné par les 
créanciers et par le Demandeur en particulier qui y avait 
acquiescé ; qu'aucune somme ne leur était passée par les mains 
provenant de la cession, et que depuis icelle James McLean 
était devenu insolvable, et n'avait pu payer le Demandeur, et 
que l'action de ce dernier devait être déboutée. Les réponses 

u Demandeur aux Défendeurs consistent à dire que les Dé- 
fendeurs s'étaient chargés d'administrer eux-mêmes en vertu 
du dit acte du 12 junvier 1858, et, qu’en consentant la cession 
du 19 de février 1858, ils avaient agi illégalement et fraudu- 
leusement envers le Demandeur et les autres créanciers, 
l'ayant ainsi consenti à McLean, alors qu'il était encore insol- 
vable, et sans exiger de caution de sa part ; et en contradiction 
du mandat dont ils s’étuient chargés par l'acte de cession du 
12 janvier précédent, et que c'était par leur négligence cou- 
pable et par leur faute, si les sommes provenant de la cession 
n'avaient pas été touchées et perçues par eux-mêmes. Les 
questions soulevées par cette contestation se présentent comme 
suit: 1° Si les Défendeurs pouvaient s'affranchir et se libérer 
de la responsabilité du mandat dont ils s'étaient chargés par 
l'acte de cession du 12 janvier 1858, en consentant l'acte du 
19 février 1858, à McLean, et, par la, se soustraire aux con- 
séquences d'une action en reddition de comptes; 2° si, dans 
les circonstances de la cause, ils peuvent se libérer, ayant 
vendu à l’un des fuillis, en invoquant les clauses de l’acte du 
12 janvier qui portent qu'ils ne seront pas tenus des pertes 
occasionnées par l'insolvabilité durant leur administration, et 
ne seront responsables que des deniers qu'ils recevront réelle- 
ment, ou pour Yaute lourde occasionnée par leur négligence. 
Il faut de suite remarquer que, par l'acte de cession des Défen- 
deurs au failli McLean, ce dernier devait effectuer ses paiements 
aux Défendeurs eux-mêmes, au moyen de billets qu'il teur 
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consentit et délivra, et payables à 4 mois, 8 mois, 12 et 16 
mois, et que par conséquent, les Défendeurs avaient, par cet 
acte, réservé à eux seuls le droit de poursuite et recouvrement 
contre McLean. A l'enquête, james McLean a été interrogé par 
le Demandeur, pour prouver qu'il était la même personne men- 
tionnée aux deux actes de cession du 12 janvier et 19 février, 
qu'aucun changement n'était survenu pour le mieux dans 
ses circonstances pécuniaires depuis novembre 1857, sinon qu'il 
avait eu sa déchaage par le premier. Lorsqu'il a été trans- 
questionné par les Défendeurs, pour prouver l'acquiescement 
prétendu du Demandeur à l'acte du 19 de février, il s'exprime 
ainsi: “ I think the Plaintiff was aware of the arrangement 
with me, for he called upon me, I think, in the summer of 
1858, to enquire why he was not paid the saine as the other 
creditors.” Certainement qu'il n’y a là rien pour compromettre 
le Demandeur. Il était bien naturel pour lui de s'informer sur 
ce sujet; il paraît qu'il a été le seul créancier qui n’a pas été payé 
par les Défendeurs ou par McLean, des 12s 6d, dans le louis 
que ce dernier s'était obligé de payer. Les Défendeurs, après 
avoir stipulé, par l'acte du 19 février, que McLean ferait les 
paiements à eux-mêmes, par billets qui leur furent alors livrés, 
veulent maintenant reprocher au Demandeur de ne pas s'être 
fait payé, tandis qu'il n'avait aucun moyen d'exercer des pour- 
suites contre McLean. Voici quelques autorités que l'on peut 
citer sur les devoirs des mandataires vis-à-vis de leurs mun- 
dants : Dictionnaire du Digeste, vol. 2, Du mandat, p. 6,n° 11: 
“On est maitre d'accepter ou de refuser le mandat; mais, 
quand on l'a accepté, on doit le remplir entièrement.” N° 12: 
“ Lorsqu'on a accepté le mandat, on ne peut y renoncer sans 
juste cause.” N° 13: “ Quand le mandataire renonce au man- 
dat pour juste cause, il doit en avertir le mandant, sinon il est 
tenu du mandat.” Dans cette espèce les Défendeurs (syndics) 
peuvent avoir averti verbalement le Demandeur qu'ils avaient 
consenti à James McLean, l’un des débiteurs, l’acte du 19 
février 1858, mais cela ne tire à aucune conséquence contre 
le Demandeur, les Défendeurs s'étant retenu les paiements 
que McLean devait faire, et par là ils ont retenu le 
mandat et le Demandeur n'avait aucun recours possible, ni 
contre McIntosh et McLean, ni contre ce dernier seul. Il 
n’a de recours possible que contre ses mandataires qui pou- 
vaient retirer ce qu'ils ont laissé perdre par leur négligence, 
en laissant faire MeLean Jusqu'à ce qu'il fût devenu incapable 
de satisfaire aux paiements de l'acte de cession du 19 février. 
Sur les devoirs des Défendeurs en exécution de ce dont ils s’é- 
taient chargés vis-à-vis du Demandeur, l’on peut citer Paley, p. 
26 et 27, Duties of Agent: “ A factor of common right is to sell 
for ready money, but, if he be 4 factor in a sort of dealing or 
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trade, where the usage is for factors to sell upon credit, there, 
if he sell to a person of good credit at the time, and he after- 
wards become insolvent, the factor is discharged, but other- 
wise, if it be to a man notoriously discredited at the time of 
the sale., C. J. Holt. But, notwithstanding any usage of trade, 
an agent is not warranted in selling upon credit to a person 
whom he knows at the time to be insolvent, unless specially 
directed to sell to him.” En appliquant cette doctrine aux Dé- 
fendeurs, on peut dire que s'ils n'ont pas agi frauduleusement, 
ils ont été coupables d’une grande négligence, d’une faute 
lourde, en mettunt aux mains de l’un des deux faillis, toute la 
masse de leurs biens qui avait fuit le sujet de l'acte de cession 
du 12 janvier, sans aucun consentement du Demandeur dont 
ils étaient les mandataires, et sans exiger de McLean aucune 
caution, ce qui est au contraire de ce qui se fait, lorsque de 
pareils actes de cession sont fuits au débiteur lui-même. Sur 
obligation des Défendeurs d’adiministrer avee soin, Duranton 
s'exprime ainsi, Vol. 18, No. 243: “Le mandataire n'est pas 
seulement responsable de soh dol, il l’est aussi des fautes qu'il 
commet dans sa gestion. À cet égard on peut dire que le man- 
dataire est responsable en général de toutes les fautes qu'un 
bon père de famille n'aurait pas commises dans la gestion de 
ses propres affaires.” C'est surtout le cas lorsque comme dans 
l'espèce actuelle, les mandataires recevaient un salaire sous la 
forme d'une commission de deux et demi par cent, et sont 
quelquefois tenus de la faute gere. “ Sur ce point,” continue 
Duranton, “il fuut avouer qu'il est impossible de tracer des 
règles rigoureusement précises touchant la responsabilité des 
fautes ; on a entendu en cette matière laisser beaucoup à la 
sagesse et à lu prudence du magistrat, qui doit se décider sui- 
vant la nature de l'affuire et les circonstances du fait.” Cela 
étant, peut-on dire que les Défendeurs agissaient raisonnable- 
ment et prudemment en vendant à l'un des deux fuillis tout 
le fonds de commerce qu'ils s'étaient engagés d'administrer le 
mois précédent, pour l'avantage de tous les créanciers et du 
Demandeur en particulier. Il est évident que, du 12 janvier 
au 19 février 1858, il n'était rien survenu pour rendre McLean 
pus solvable qu’il ne l'était au temps de la cession de biens. 
‘ous en avons l’aveu de lui-même, et avons la preuve de son 
insolvabilité avant les seize mo's de délai qui lui ont été ac- 
cordés par les Défendeurs. Il était du devoir des Défendeurs 
de ne consentir l'acte de cession à McLean qu'en exigeunt de 
lui des cautions pour son accomplissement. Les Défendeurs, 
en stipulant que McLean ferait les paiements à eux-mêmes, 
aux échéances convenues de 4, 8, 12 et 16 mois, par billets à 
leur ordre, ont enlevé par cela même au Demandeur le droit 
ou le pouvoir de s'adresser directement à McLean pour en être 
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payé, et ils veulent maintenant être absous et libérés, en se 
contentant de répondre au Demandeur qu'ils ont fait pour le 
mieux en consentant l'acte de cession du 19 février 1858 ; que 
les autres créanciers ont été payés par McLean, et voudraient 
faire croire qu'il n’a dépendu que du Demandeur s'il n’a pas 
été payé. La preuve ne justifie pas cela, l’on a déjà vu que le 
Demandeur n'avait donné aucun acquiescement. Il avait le 
droit de s'attendre que les Défendeurs verraient au moins à 
lui faire payer sa part de la composition à 12s. 6d., tout comme 
les autres créanciers paraissent l'avoir été; ils ne l'ont pas 
fait, pas plus qu'ils n'ont voulu administrer. Ils ont plutôt 
voulu se soustraire à l'administration des choses cédées, et 
encore sans prendre aucune garantie pour protéger leur man- 
dant, et sans même l'avertir ainsi qu'ils étaient tenus, s'ils 
voulaient cesser d’administrer, suivant l'autorité ci-dessus 
citée : “ Quand le mandataire renonce au mandat (pour juste 
cause) il doit en avertir le mandant, sinon il est tenu du man- 
dat.” On peut aussi appliquer aux Défendeurs l'autorité de 
Pothier, Mandat No. 61: “De l'obligation que contracte le 
mandataire par le contrat de mandat,, nait l'action mandata 
contraria qu'a le mandant contre le mandataire, aux fins que, 
dans le cas auquel le mandataire, sans une juste cause d’em- 
pêchement, aurait manqué d'exécuter le mandat dont il s’est 
chargé, il soit condamné envers le mandant aux dommages et 
intérêts résultant de l’inexécution du mandat comme i] a été 
dit en l’article premier; et que dans le cas où il aurait exécuté 
le mandat, il soit condamné à en rendre compte au mandant 
et à lui remettre ce qu'il en retient, suivant ce qu'il a été dit 
en l’article précédent.” Dans notre cas, les Défendeurs n'of- 
frent pas même au Demandeur de lui remettre les billets 
qu’ils ont reçus ou dû recevoir de McLean, par suite de l'acte 
du 19 février, pour la quote-part du Demandeur. Cependant, 
dans l’étut actuel de la procédure, la Cour ne doit pas aller 
pour le moment au-delà d’une simple condamnation à reddi- 
tion de compte, en déboutant les exceptions et défenses. I] 
faut donner aux Défendeurs l'occasion de faire voir si la ces- 
sion du 19 de février est ce qu'ils avaient de mieux à faire 
pour s'acquitter du mandat dont ils se sont chargés. Ils ont 
prétendu qu'ils n'avaient pas administré, tandis que cet acte 
était jusqu'à un certain point un acte d'administration. Si 
c'est ce qu’il y avait de mieux à faire, ils seront peut-être 
encore tenus de l’insolvabilité jusqu'à concurrence de 12s. 6d., 
- pour ne pas avoir exigé des cautions de McLean, et pour ne 
pas avoir collecté les billets donnés par ce dernier, en satisfac- 
tion des instalments qu'il devait payer en vertu de cette ces- 
sion. S'ils ont excédé ce que l’on doit raisonnablement en- 
tendre par administrer en pureil cas, ou s'ils se refusent de 
TOME X. 
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rendre compte, ils seront peut-étre tenus et condamnés au 
paiement de toute la créance du Demandeur, en leur appli- 
quant l'autorité ci-dessus de Pothier, No. 61, et en adjugeant 
une condamnation en dommages contre eux de même montant 
que la créance du Demandeur qu'ils ont laissé perdre par né- 
gligence. Le jugement ne règlera positivement que le premier’ 
point, laissant à déterminer plus tard si la dépense de respon- 
sabilité résultant d'insolvabilité durant l'administration des 
Défendeurs, doit s'entendre comme ils le prétendent, aussi 
bien qne des sommes de deniers qu'ils n'ont pas reçues, mais 
gu auraient reçues et dû recevoir, sans leur négligence à cet 
rd. ; 


“ La Cour, considérant que, par l’acte de cession du 12 jan- 
vier, 1858, reçu devant Hunter et confrère, Notaires, et inter- 
venu entre Neil McIntosh et James McLean d'une part, les 
Défendeurs en cette cause d’autre part, et enfin certains créan- 
ciers y nommés McIntosh et McLean, et nommément du 
Demandeur, a eu l'effet d'opérer un contrat de mandat entre 
le Demandeur d’une part et les Défendeurs d'autre part, par 
lequel ces derniers sont devenus tenus et obligés de lui rendre 
compte de la gestion et administration dont ils se sont là et 
alors chargés par le dit acte de cession des biens et choses qui 
leur étaient alors cédés par McIntosh et McLean, pour l’avan- 

e de leurs créanciers et du Demandeur en particulier, en 
autant qu'il pouvait y être intéressé ; considérant, de plus, 
qu'il y a preuve que les Défendeurs ont de fait assumé la ges 
tion et administration des choses et biens qui ont fait l'objet 
du dit acte de cession, à la charge, ainsi qu'ils y étaient tenus 
en loi, d'en rendre compte au Demandeur, et que, par l'acte de 
cession du 19 février 1858, reçu devant Hunter et confrère, 
Notaires, intervenu entre les Défendeurs et James McLean, 
ils ne se sont nullement affranchis ou soustraits à leur respon- 
sabilité comme mandataires du Demandeur, et à l'obligation de 
lui rendre compte de leur administration en exécution du dit 
acte du 12 janvier, 1858, et, considérant, de plus, que les ex- 
ceptions et défenses des Défendeurs sont mal fondées en droit 
et en fait, les a déboutées avec dépens, et adjugeant sur la 
demande, a condamné et condamne les Défendeurs conjointe- 
ment et solidairement à rendre au Demandeur, sous 30 jours, 
à compter de la signification du présent jugement, un compte 
juste, fidèle, exact et sous serment de leur administration des 

iens et choses appartenant aux dits McIntosh et McLean, au 
jour de l'exécution du dit acte de cession du 12 janvier, 1858, 
et qui en ont fait l’objet et dont ils se sont chargés à titre de 
Syndics, trustees, dans et par le dit acte de cession. Le tout 
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avec dépens de l’action et de la contestation contre les Défen- 
deurs. (6 J., p. 32.) 

TORRANCE and Morris, for Plaintiffs. 

ABBOTT and DorMAN, for Defendant Chapman. 

J. PopHam, for Defendants Sinclair and McLennan. 


INVENTORY .—REOEL. 
SUPERIOR COURT, Montreal, 30th December, 1861. 
Coram Monk, A. J. 


SHAW et vir vs. COOPER. 


Held : That a Defendant who, in the inventory of the effects of a sue. 
cession, has omitted to include two debts he owed to the estate, wil] be 
condemned to add the same to the inventory, but will not be condemn- 
ed to forfeit his interest therein in the absence of proof of fraud, (1) 


This was an action, brought by the Plaintiff as one of the 
heirs of Patrick W. Cooper, against a co-heir, whereby Plain- 
tiff represented, that Defendant, had committed a recel of two 
several mortgages of £700 and £400, which he had granted in 
favor of the deceased, but which he had omitted to disclose at 
the making of the inventory of the estate, and prayed that he 
be condemned to add these, as well as certain other moveables, 
to the inventory, and also to forfeit his interest in the same, 
The Defendant pleaded, that the hy potheques were made 
without consideration, and that he had forgotten their exis- 
tence, but that he had, after the making of the inventory, of- 
fered to include one of them as an addition to the inventory 
accompanied by a declaration that he did not owe the same. 
Plaintiff’s counsel cited the autorities to be found in the foot 
note. (2) The case having been confined to the hypotheques, 
judgment was rendered by the Court, whereby it was consi. 
dered that, it not having been proved that the omission had 
been fraudulently made, the Court therefore refused to con- 
demn the Defendant in the penalty of forfeiture of his share 
of the said hypotheques, but adjudged him to include the said 
two hypotheques and interest in the inventory, and ordered 
him to cause the same to be added thereto, and condemned 
him in the costs of the action. (6 J., p. 38.) 

TORRANCE and Morris, for Plaintiffs. 

B. DEVLIN, for Defendant. 


(1) V. art. 670 C. C. 


(2) Guyot’s Repertoire, Recélé, p. 473 ; Pothier, Communguéé, vol. 3, peges 
806, 807, 808, and the case of Hud vs. Ævé. (1 R. J. R. Q., p. 18.) 
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PROCEDURE. —PLAIDOYERS.— DEPERS. 
QUEEN’S BENCH, IN APPEAL, Quebec, 7th May, 1861. 


Before Sir L. H. LAFONTAINE, Bart. Chief-Justice, AYLWIN, 
DuvaL, MEREDITH and MONDELET, Justices. 


Guey, Appellant, and FERGUSON, Respondent. 


Jugé: 1° Qu’un plaidoyer par forme d’exception ne sera pas rejeté 
paree qu’il est argumentatif, ou parce que des faits sont allégués dans 
tels plaidoyers qui auraient pu étre prouvés sous uue défense aux 
fonds en fait. 

2° Qu’un plaidoyer de justification, dans une action pour injures 
verbales ne sera pas rejeté parce qu’il ne contient pas une admission 
que les paroles que l’on entend justifier ont été proférées. (1) 

3° Qu'un procureur, partie à une action, conduisant sa propre cause, 
ne peut recouvrer ses Honorair:s de la partie adverse, de même que s'il 

agissait comme:procureur d’une autre personne. (2) 

MONDELET, Justice : The Respondent having sued Appel- 
lant in damages, in the court below, alleged to be caused by 
Appellant having, in the presence of experts before whom 
Appellant and Wm. Brown were proceeding in a cause then 
.pending between them, stated that Respondent was a “ per- 
jured scoundrel,” Appellant pleaded a special plea, whereby 
not confessing having used the very words imputed, he 
claimed he had a right and privilege to use words which were 
no more than a legitimate comment upon what Respondent 
had sworn to, who had in the course of his deposition testified 
to a fact which Respondent could have had no knowledge of, 
it having occurred two years before he ever came to the 
country ; and Appellant described and recited the circums- 
tances under which the words complained of were used. 
There is besides a défense au fonds en fait. The Respondent 
demurred to the special plea ; and the court dismissed the 
plea : Ist. Because it amounted to no more than a défense en 
fait or general issue ; 2nd. Because the plea was argumenta- 
tive. Now the fist reason is contrary to fact, the plea is aflir- 
mative and could not have been the legitimate subject of a 
défense en fait, or general issue. As to second reason, that the 
plea is argumentative, it is untenable in our system, there is 
no harm in that, the plea is correct. It should not have been 
dismissed. The Plaintiff has been allowed to adduce evidence 
to make out his case Defendant has been refused this 
privilege. In vain will it be said that Defendant has had 
witnesses heard and has had full opportunity to justify ; this 
is not the case, his pleas were dismissed, and he was not 


(1) V. art. 136 C. P. C. 
(2) V. art. 478 C. P. C. 
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allowed to prove what he pleaded, because his plea had been 
illegally dismissed. My opinion is that where a plea of justiti- 
cation 1s pleaded admitting the words spoken, they are of 
course thereby made out to have been used, and unless De- 
fendant justifies, he must be condemned, if the words are 
actionable. But if it be impossible for Defendant to say 
whether or not he used the words, he may plead as he has 
done here. As to his right of using such expressions (sup- 
posing them to be justified by the fact) before experts, I think 
it does exist, they are the officers of the court, though they 
are not judges, and if a party has a right to prove a witness 
to be a perjurer, and then of course, a perjured scoundrel, he 
must, 2 va sans dire, have the right to say so. 1f it be pre- 
tended that Defendant should have been punished if he had 
used such expressions in open court, it does not follow that he 
should pay damages to the party because the experts had no 
authority to tine him suppose he laid himself open to such a 
fine ; it much less follows that he is to. be mulcted in damages 
to the party, such a conclusion is neither legal nor logical, it 
would simply be ridiculous. The judgment, therefore, (I mean 
the first judgment dismissing the plea.) being wrong, the 
whole of the proceedings, including that judgment, should be 
set aside and the parties ordered to go to proof on the issues’ 
as raised by the pleadings. Another very important question’ 
has been raised in this case, this question may be stated as’ 
follows : Can a practising barrister who appears as his own 
attorney recover cost against his adversary ? After very 
prolonged discussion upon this subject, I have come to the 
conclusion that Appellant is entitled to recover his costs from 
Respondent who fails: 1° The court has recognized him as 
appearing for Defendant, it would be most unjust to ignore 
him at present ; 2°. He is an advocate and attorney, he has 
his action as such, there is a tariff, and we cannot deny the 
fees he is entitled to under this tariff ; 3°. That the party in 
the cause cannot give to the attorney a power of attorney, ad 
negotiu, I admit; but as to the power of attorney ud lites, 
it is quite different ; 4° Upon inscription de faux, the ques- 
tion of power cannot arise, the party is present, he himself 
takes the proceeding, he is present in person, and the 
effect of his presence is equivalent to the presence of any 
party in court authorizing his attorney personally to make 
the wnscription de faux ; 5°. As to the distraction de dépens, 
the same answer can be given, such a proceeding would be as 
useless as it would be absurd, the attorney,-a party in the 
cause, does not require -it, inasmuch as la distraction could not 
in any case prevent compensation ; 6° Being a party to the 
cause, if he failed would he not be compelled to pay the costs 
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of the adverse party ? there would then be inequality of 
rights, between the parties ; 7°. If Appellant had em- 
ployed an attorney or rather if he had procured the signa- 
ture of an attorney, to the pleadings, would he not have 
recovered his costs? Could Respondent have avoided such 
payment ? Certain}y not ; 8°. As to the danger of personal 
collisions, would not, though Appellant had procured the 
signature of another attorney have himself conducted the 
proceed! ? 9°. With respect to the authority derived from 

ousse, Justice Civile, it is not applicable here, in Canada, 
where advocates are also attorneys. It must be recollected 
that, in France, the right of action for fees was not only 
denied to advocates. but such as claim them, en justice, were 
struck from the roll. 

MEREDITH, Justice: The first question to be determined iu 
this case, is as to whether Appellant's complaint, with respect 
to the rejection of his exception, is well founded. The 
exception was rejected as being argumentative and as 
amounting merely to the general issue. There can be no 
doubt that, under the rules of pleading which formerly ob- 
tained in England, pleadings were not allowed to be argumen- 
tative, and that, under the same rules, “ if a party pleaded, in 
“in a more special way, matter, which was constructively, 
“and in effect, the same as the general issue, such a plea 
“ would be bad.” (1) But these strict technical rules are no 
longer in force, even in England, and as showing what is now 
the 'English doctrine on this subject I may refer to an in- 
teresting article to be found in the last number of the Law 
Magazine under the head of “ Pleading of the present day,” 
to which my attention has been drawn by M. Justice AYLWIN, 
At page 240, the writer says. “In the next place, instead of 
“ pleading by way of traverse,” (or general issue) “ the plea- 
“ der may set out the facts or plead urgumentatively ; and if 
“he entertains the slightest doubt, whether the facts he 
“ wishes to rely on would be admissible under a traverse ” (or 
plea of general issue) “ he would now be guilty of gross neglect 
“ to plead the traverse simply.” The rule of our own law is 
that no form of action, or of words, is necessary in any plea- 
ding, but “the parties may and shall respectively state bond 
“ , and to the best of their belief, the real facts on which 
“ they intend to rely. ” I cannot discover any thing in the rule 
thus laid down in our statute, which would justify us in rejec- 
ting a plea on account of its being argumentative, or because 
facts are setforth in a special plea, which could have been gi- 
ven in evidence under a simple denial. What injury does a 


(1) Stephen, on Pleading, p. 448, 
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Plaintiff suffer from the facts relied on by a Defendant being 
stated in an argumentative form, as we see may now be done 
in England ; or what reason has a Plaintiff to complain, if a 
Defendant instead of filing a general denegation, sets forth 
bona fide the real facts upon which he intends to rely, even 
although he might have proved those facts under the general 
issue. To maintain technical objections such as those now being 
considered would, it seems to me, be contrary not only to the 
statutory enactment already referred to, but also to the general 
principles of our own law ; and would tend to establish here, 
rules which, after having been long in force in Eng.and, have 
been rejected there as being worse than useless. Having thus 
stated succinctly my views as to the reasons assigned in the 
judgment for the rejection of the Defendant's ples, I shall now 
proceed to consider the objection taken by Plaintiff to that 
exception, namely, that it amounted to a plea of justification, 
and yet did not contain any admission of the making of the 
statements it attempted to justify. It is true that formerly the 
rule in England was, “ that pleadings in confession and avoi- 
“ dance should give colour:” and M. Stephen (p. 228) says 
that the meaning of this rule is that pleadings in confession 
and avoidance : “ should confess the matter adversely alleged, 
“ to such an extent, at least, as to admit some apparent right 
“in the opposite party which requires to be encountered and 
“ avoided by the allegation of new matter.” The english rule 
“ that pleadings in confession and avoidance should give co- 
“lour” did not cause any injustice because it was accompa- 
nied by another rule to the effect, “ that whatever is admitted 
in any issue is admitted only for the purposes of that issue, ” 
or in other words that “a fact admitted in one plea cannot be 
taken to prove or disprove another.” (1) And if, according to 
the practice of our courts it were certain, or even if the Judges 
of this Court were unanimously of opinion, that an admission 
in a plea could not be used for any purpose beyond the issue 
raised on such plea, I would feel that no practical injustice 
could result from our adopting the english rule on this subject. 
But the decisions of our Courts, on this point, are unfortuna- 
tely conflicting ; and the judges of this Court are not agreed 
as to the effect of an admission contained in a plea Such 
being the case it seems to me that it would be most unfair to 
a Defendant in an action for slander, to subject him to the 
english rule requiring an admission of the use of the words 
attempted to be justified ; without, at the same time, letting 
him have the benefit of the safeguard by which that rule was 


(1) See the observations of Baron Parke and Lord Abinger, 1 M. and W., 
p. 173. 
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in England accompanied, namely, that an admission which a 
party pleading is so compelled to make, is not to be used to his 

rejudice, as proof under any other issue. The case before us 
18 an instance of the injustice which might thus be produced. 
The Defendant has not only denied that he used, but has 
proved by a highly respectable witness he did not use the 
language attributed to him, nevertheless two witnesses, 
equally respectable, prove the contrary; and thus, although 
Defendant cannot make any admission he is plainly in want 
of a plea in the nature of a plea of justification ; and indeed 
without such plea, may, perhaps, be prevented from proving 
facts material to his defence. The objection that a Defendant 
ought not be allowed to justify words, which he does not 
admit he used, is not so conclusive as may, at first sight, 
appear ; because the necessity for a plea of justification, does 
not depend so much upon the fact of the Defendant having 
used the words attributed to him, as upon the power of the 
Plaintiff to establish that the Defendant did use such words ; 
and a Defendant may know that although he did not use the 
language of which his adversary complains, yet than the use 
of those words, will be proved against him ; and thus a plea 
of justification may be absolutely necessary in a case in which 
it would be impossible for a Defendant, consistently with his 
own interests, or even with truth, to make an admission. 
Moreover I do not see that the allowance in an action for 
slander of a plea of justification not containing an admission 
of the words charged, could in any case afford a Plaintiff just 
cause of complaint; for if the charge made by Plaintiff were 
true, I mean if the Defendant sued, really use the words im- 
puted to him, then a plea of justification would plainly be ne- 
cessary ; and, on the other hand, if the charge made by a 
Plaintiff were untrue, the Plaintiff could not complain of the 
filing of a plea rendered necessary by an untrue charge made 
by himself. Such being my views with respect to the rule 
under consideration it 1s satisfactory to me to find that they 
are not opposed to what is the present practice in England ; 
as | think may be inferred from the valuable article in the 
law magazine to which I have already adverted, at page 240, 
the writer says : “ We have already shewn that he (the De- 
“ fendant) need not plead by way of traverse, and itis equally 
“ clear he need not plead by way of confession and avoidance. 
“If he pleads facts, disclosing u substantial answer to the 
“ case against him, he will succeed though he does not confess 
“ or even give colour, and though his plea may be any thing 
“but a traverse.” I may also observe that in an action for 
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slander recently before this court, (1) a Defendant was al- 
lowed to have the advantage of a plea, in the nature of a plea 
of justification, although the Defendant denied all the alle- 
gations contained in the Plaintiff's declararation. In that case 
the Defendant strenuously contended that “ every justification 
“pleaded must expressly or tacitly admit the fact which it 
“1s intended to justify,” and argued “that it was absurd to 
“plead in avoidance of a fact which the plea does not admit ; ” 
but the pretensions of the Plaintiff, in this respect, were not 
maintained either in the court below, or in this court. It is 
true that Defendant in that case was condemned, by a majo- 
rity of the judges, to pay a small sum as damages; but this 
was done, not because Defendant’s plea was considered bad, or 
his evidence inadmissible, but because the proof adduced did 
not justify the language which he had used. One of the 
learned Judges who dissented was of opinion that Plaintiff 
ought to have been given damages of a shilling merely ; and 
the other learned judge who dissented agreed with the 
learned judge in the court below, in thinking that Defendant 
had completely justified the observation made by him with 
respect to Plaintiff; thus admitting in the clearest manner the 
sufiiciency of the plea. Upon the authority of the case just cited, 
but still more upon the reason of the thing. I hold that a plea in 
the nature of a plea of justification, in an action for slander, 
ought not to be dismissed merely because it does not contain 
an admission of the use of the words intended to be justified. 
It has been suggested that it is unnecessary, in the present 
state of the record, to consider the order overruling Defendant's 
exception ; because Defendant was allowed to put of record 
Ferguson’s deposition which he impugns as untrue ; and it 1s 
said that this is all he could have done even had his exception, 
which was rejected, remained of record. When this sugestion 
was first made, I was inclined to think that it might relieve 
us from the necessity of adjudicating upon the question of 
pleading already adverted to ; but upon further consideration 

cannot satisfy myself that it ought to have that effect. It is 
possible, nay perhaps probable, that Defendant may not be 
able to adduce in support of the plea under consideration, 
any material evidence beyond that already adduced ; but we 
have no means of knowing that such is the case, and have no 
right to presume it. The Defendant, according to my views, 
as already explained, had a right to file, and for any thing 
we can know to the contrary, had an interest in filing that 
plea; and, as it has been rejected, I think we are bound to 


(1) Steel, Apppellant, and Gilman Respondent, from Sherbrooke, decided 
in appeal, December, 1860. 
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reverse the judgment setting it aside; and to afford Defen- 
dant an opportunity of adducing further proof, if any he have 
in support of it. As 1 have arrived at this conclusion, upon 
the point to be first determined in this cause, I do not propose 
to enter upon the consideration of any of the other questions 
affecting the merits of the cause. 

As to the question, raised in this case and several others, 
whether an attorney conducting his own case can recover fees 
in the same way as if he were acting for another person, I must 
say that it has presented some Sifficulty to my mind. The 
tariff under our statute, as has been remarked, is made for 
officers of the court; it may therefore be said that if an indi- 
vidual, not an attorney, were to conduct his own case, he 
could not be awarded the fees contained in the tariff for at- 
torneys; and it is further argued that a man cannot act as 
an attorney for himself, because, in such x case, no contract 
of agency can intervene. Still it is undeniable that Defendant 
is an attorney, and that he has performed certain services in 
this cause, for which, when performed by an attorney, the 
tariff allows certain fees, and i really cannot see any thing in 
law, or in reason, to prevent the Defendant, an attorney, from 
receiving the fees usually incident to the services which he 
so performed. If the objection urged against Appellant be well 
founded it ought to have as much weight in England as it has 
here: and yet we know that it would not be maintained there. 
The rule on this subjet is,“ that where an attorney is a party 
“to an action, and obtains a judgment in his favour, he is 
“ entitled to the same costs as if he had conducted the action 
“as attorney for some other person; and not merely to the 
“ costs which another person suing or defending, in person, 
“ would be entitled to;” (1) and in support of this opinion 
Archbold cites several cases. The french authorities are divid- 
ed on the point. Serpillon (p. 565) declares that even a private 
individual gaining his own cause is entitled to full costs; 
whereas Jousse is of a contrary opinion. The practice in this 
country may I think be said to be in favour of the attorney. 
The prothonotary of the Superior Court, an officer of great 
experience, informs us that in the time of Chief Justice Sewell 
fees in such cases were not allowed ; but that in the time of 
Sir James Stuart the practice was to allow them that the last 
mentioned practice has continued ever since; and he has 
given us a note of four cases, (2) in which attorneys appearing 


(1) Archbold’s practice, vol. 1, p. 48. 


(2) No. 1417 of 1857, Pentland and Smith; n° 1959 of 1859, Stuart and 
Miller ; n° 2145, Pentland and Bell, 1859 ; n° 2147, Pentland and Bell, 1859 ; 
to which may be added Circuit Court, n° 1025, 28 June, 1851, Cannon vs. 

enley. 
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in their own cases have been allowed their fees. Under these 
circumstances, I think it doubtful whether any change in the 
practice as to this matter, ought to be made; and that if a 
change were determined on it ought to be made so as not to 
affect pending cases. Indeed it would seem to me hardly just, 
that an attorney having conducted his own case to the close, 
without any objection on the part of his antagonist, or of the 
court, should be informed, at the last moment, that he could 
not legally do that, which he actually had done, with success, 
in the presence of the court. I therefore think that Appellant 
ought to have his cost. (1) 

he judgment is as follows: “ Seeing that, in the judgment 
of the court below, by which the demurrer to the perpetual 
exception pleaded by Appellant, has been maintained, there 
is error, inasmuch as the exception contained issuable matter. 
Seeing that Appellant, by reason of the overruling of his ex- 
ception, was prevented from bringing out upon cross exami- 
nation evidence which might have supported the same, as 
well as from directly adducing evidence upon his plea, in 
which respect there is likewise error: it is considered and 
adjudged, that as well the judgment, rendered in the Superior 
Court sitting at Quebec, on the twelfth day of October, 1859, 
as the final judgment rendered in the cause on the sixth day of 
February, 1860, be and the same are hereby reversed, set 
aside and vacated, and, proceeding to render the judgment 
which the court below ought to have given, it 1s further con- 
sidered and adjudged that the demurrer pleaded by Respon- 
dent to the exception be overruled, that all, each and every 
the proceedings had and taken in the court below, from, since 
and after the said twelfth day of October, 1859, be held for 
nought and set aside, and the parties be placed in the same 
plight and condition as they stood in court on the said last 
mentioned day, to the end that such further proceedings he 
had and taken as to law and justice appertain in the premises, 
with costs to Appellant in this behalf, as well in the court 
below as in court here, in the taxing whereof no attorney’s or 
other fees upon any of the proceedings or hearings had in 
cither court shall be allowed to Appellant, by reason of his 
being a practising attorney, and of his having personnally 
conducted his own defence. Dissentientibus : The Chief-Justice 
and Judge DuvaL, as to the judgment of reversal, and the 


(1) For the opinion of the Honorable the Chief-Justice upon the question 
of costs, see the case of Brown and Gugy, supra, p. 9. 
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Honorable Messrs. Justices MEREDITH and MONDELET, in so far 
as respects the mode of taxing costs. (1) (11 D. T. B. C,, p. 409.) 
Guey, for Appellant. 
PENTLAND and PENTLAND, for Respondent. 
PARKIN, counsel, 


A TTONEY ACTING IN HIS OWN CAUSE.—OOSTS. 
Privy CounciL, Ist February, 1867. 


On APPEAL FROM THE COURT OF QUEEN’S BENCH FOR 
LOWER-CANADA. 


Present: SIR JAMES WILLIAM COLVILLE, SIR EDWARD 
VAUGHAN WILLIAMS, and Sir RICHARD TOWIE KINDERSLY. 


BARTHELEMEW ConkRAD AUGUSTUS GUGY, Appellant, and WIL- 
LIAM Brown, Respondent. 


By the old French Law prevailing in Lower Canada, an attorney ac- 
ting as such in his own cause, and on his own behalf, is entitled under 
a judyment in his favour, avec dépens, upon taxation of costs, to the same 
fees as are allowed by the tariff to Attorneys in all ordinary cases, 80 
held by the Judicial ( ommittee on appeal, overruling the judgment of 
the Conrt of Queen’s Bench (on the appeal side) in Lower Canada, and 
the authorities relied on by that Court for a contrary rule. 


This was an appeal from a decree of the Court of Queen’s 
Bench for Lower Canada on the appeal side, dated the 19th of 
December, 1862, which reversed a Judgment of the Superior 
Court of the District of Quebec of the 2nd of November, 1861, 
prenounced by a single Judge on a motion made by Appellant 
to review the Prothonotary s taxation of a bill of costs under 
a prior judgment of that Court, awarding him costs generally, 
“ avec dépens.” The question raised and adjudicated upon in 
the Court below was, whether Appellant, who was an Advo- 
cate and Attorney of the Courts, having been a party litigant, 
and having appeared personally in Court, and conducted his 
own case, was entitled, under the last mentioned judgment, 
with reference to the practice and procedure of the Courts in 
Lower-Canada, to have allowed, on the taxation of costs, 
against the opposite party (the Respondent) certain fees, 
claimed and charged by him in respect of services rendered to 
himself, as such litigant, in his professional character of At- 
torney. The Taxing Officer disallowed those fees; but the 
Judge of the Superior Court, to whom the matter was referred 


(1) Mr. Justice AYLWIN was with the majority upon both questions, name- 
ly, as to the reversal of the judment, and as to the mode of the taxing of 
costs. 
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by way of appeal, allowed them. The Court of Queen’s Bench, 
on the appeal of Respondent against that order, reversed the 
same, adopting the view taken by the Taxing Officer, and affir- 
med his Order made on taxation. It was against that decree 
that the present appeal was instituted. The facts were not in 
dispute ; and those necessary for the consideration of the ques- 
tion were as follows: On the 5th of January, 1859, Respon- 
dent by aj udgment of the Superior Court at Quebec, recovered 
against Appellant, in an action of debt, the sum of £166 cur- 
rency, with interest and costs. On the 24th of February, 1859, 
a writ of fieri facias was issued out of that Court against the 
s and chattels of Appellant, addressed to the sheriff of the 
istrict of Quebec, and authorizing him to levy a balance un- 
der the judgment, remaining unpaid. The return of the She- 
riff endorsed on the writ showed that the goods and chattels 
were seized by him, under the writ, but that he had been pre- 
vented selling the sume by reason of a proceeding taken by 
Appellant, described as his “ opposition à fin d'annuler.” This 
opposition was dismissed with costs. A writ of venditionr 
exponas was then issued to the sheriff to sell the goods and 
chattels so seized. The sheriff announced the sale, but after- 
wards made a return to the Court, stating that he was pre- 
vented from proceeding to a sale by reason of another “ uppo- 
sition à fin d'annuler,” brought by Appellant. On the 4th 
of September, 1861, the hearing of the last-mentioned opposi- 
tion took place before the J adge of the Superior Court (M. 
Justice TASCHEREAU), when he delivered judgment, wherein 
he stated as follows: “ Considérunt que le Demandeur, en ne 
donnant pas crédit au dit Opposant du paiement de la dite 
somme de £29 158, a agi contrairement à ce qu'il devait 
faire, la Cour maintient la dite opposition à fin d'annuler 
du dit Opposant, avec dépens, contre le Demandeur,” &c., &e 
Under this Judgment, the Bill of costs in question was sub- 
mitted to the Prothonotary and Taxing Officer by Appellant, 
who, on the 2nd of October, 1861, recorded the following mi- 
nute and order in taxation of the Bill : “ The Opposant, Bar- 
thelemew C. A. Gugy, having presented his bill of costs upon 
the foregoing judgment for taxation, he being the Attorney ex- 
ercising that office for himself only, wherein he claims to be al- 
lowed the sum of £10 as and for Attorney's fees in the said 
cause, and also another fee of £1 1s., upon the defence en droit 
therein adverted to, to both of which the Plaintiff by his Attor- 
ney, objecting, considering the ruling of Her Majesty's Court of 
Appeals, bearing date the 7th of May, 1861, No. 873, Gugy, 
Appellant, and Ferguson, Respondent (1), as follows: That is 
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to say, (with costs to Appellant in this behalf as well in the 
Court below as in the Court here, in the taxing whereof no 
Attorneys or other fees upon any of the proceedings on hear- 
ings had in either Court shall be allowed to Appellant by rea- 
son of his being a practising Attorney, and of his having per- 
sonally conducted his own defence.) It is considered and 
ordered, that the sums respectively of £1 10s., and £10 be, 
and they are hereby severally disallowed, the said Opposant 
being a practising Attorney, and having personally conducted 
the proceedings in the said cause to which the said bill of 
costs relates; therefore, the rest and residue of the said bill 
of costs is hereby taxed and allowed at the sum of three 
pounds fifteen shillings and nine pence currency (£3 15s. 9d.), 
and no more. “ The two items thus disallowed were described 
in the bill of costs as fees on défense en droit, £1 10s.; Attor- 
ney’s fee, £10. Appellant appealed from this order to the Su- 
perior Court at Quebec, and prayed that the above taxation 
might be annulled, and the prothonotary’s decision reversed, 
and that the fees allowed by the tariff and rules of practice of 
the Court be allowed to Appellant upon the judgment in his 
favour. On the 2nd of November, 1861, the judge of the Su- 
perior Court at Quebec (Mr. Justice Taschereau) delivered 
judgment in the appeal, and therein stuted as follow : “ Con- 
sidérunt que la taxe fuite par le Protonotaire du dit mémoire 
de frais est erronée et contraire au tarif de cette cour, en ce 
que le dit Protonotaire a retranché du dit mémoire de frais 
les honoraires dus au dit Opposant, sur le principe que le dit 
Opposant, qui est un avocat et procureur pratiquant devant 
cette cour, a lui-même signé son opposition et la lui-même 
conduite d jugement ; considérant qu'en loi un avocat 
a le droit de conduire lui-méme sa défense devant aucun 
tribunal et d'exiger des honoraires qui sont le juste salaire 
de ses troubles et vacations, et qu'en cela la position de son 
tudversaire ne reçoit aucun préjudice, maintient la dite 
motion, et ordonne qu soit et wu est par ces présentes 
accordé au dit Opposant une somme de onze louis dix 
chelins pour ses honorutres sur la conduite de son opposition, 
en sus des autres items formant son mémoire de frais, mais 
sans fruis sur la dite motion.” Respondent appealed from this 
decision to the appeal side of the Court of Queen’s Bench 
for Lower Canada. The hearing of the appeal took place 
before the justices AYLWIN, MEREDITH, MONDELET, BERTHELOT 
and BADGLEY, and on the 19th of December. 1862, the judg- 
ment of the majority (Mr. J'ustice MONDELET dissenting) was 
delivered, to the effeet that as by law and practice no fees 
could be allowed to counsel and attorneys in cases in which 
they act as attorneys of record in the cause, there was error 
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in the judgment of the Superior Court at Quebec of the 2nd 
of November, 1861, by which Appellant had been allowed 
costs in his favour, and it was ordered and decreed that the 
judgment be reversed, set aside, and annulled ; and it was also 
adjudged that the bill of costs, by which the sum of £11 10s 
currency was allowed, be rejected, and that the taxation of 
the prothonotary be affirmed, with costs, to be borne by Appel- 
lant, and the record was then directed to be remitted, in order 
that what law and justice might require under that decree 
might be done in the premises. The judgment concluded by 
stating that, on the motion of the attorneys of Respondent, 
the court granted them, “ distractions de dépens in this cause,” 
Appellant applied for, and obtained leave to appeal to Her 
Majesty in council from this judgment. 
ppellant, Mr Gugy, appeared in person: 

First. The appeal in this case was improperly entertained 
by the Provincial Court of Appeal, the Appellant side of the 
Court of Queen’s Bench. That court has no jurisdiction to hear 
an appeal from the Superior Court when the amount in con- 
troversy is less than £20. The Canadian Statute (consolidated 
statutes, Lower. Canada, ch. 77, sec. 23, pp. 648-9) enacts: 
“ That an appeal shall lie to the Court of bneen’s Bench as a 
Court of Appeal and error, from any judgment rendered by 
the Superior Court for Lower Canada, in any district, in all 
cases where the matter in dispute exceeds the sum of £20 
sterling, or relates to any fee of office, duty, rent, revenue or 
any sum of money payable to Her Majesty, or to any title to 
lands or tenements, annual rents, or like matters or things, 
where the rights in future might be bound, although the 
immediate value or sum in appeal is lest than £20 sterling.” 
Now, here the sum at issue was only £11 10s Canadian 
Currency, between £9 and £10 sterling. It is true, that, 
the majority of the judges of the Appeal Court held, 
that the judgment complained of related to a fee of office, 
and was therefore, within the exception provided for in 
the act, and they held that the language of the judgment 
of the Superior Court, “ Considérant qu'en lot un uvocat 
a le droit de conduire lui-méme sa défense devant aucun 
tribunal,” etc., warranted such conclusion. But I maintained 
there, as I do here, that “ fees of office” mean official 
fees strictly and litterally, and not the charges allowed to 
attorneys for conducting their client’s or their own affairs. The 
appeal arises out of the words uvec dépens contre le Deman- 
deur, in the judgment of the 4th of September, 1861, which 
awarded costs against Respondent. But Respondent did not 
appeal from that judgment, and is therefore, bound by it. 
Now, fees are a part of the costs which were given by the 


96 RAPPORTS JUDICIAIRES REVISES 


judgment ; the taxing officer, however, refused to allow the 
fees in question, referring to, as his authority, the cuse of 
Gugy vs. Ferguson (1); there the order especially directed 
that no attorneys or other fees upon any of the proceedin 

should be allowed to the then Respondent, by reason of his 
being a practising attorney, and of his having personally con- 
ducted his own defence. These were the special terms of the 
order, and, apart from the legality of such direction, which 
I question here—it being part of an order of the court unap- 
pealed from—the taxing officer was bound to carry it into 
effect, but it formed no authority or decision on the subject, 
and was no warrant for such officer, in a totally different and 
distinct case, determining the meanings of “avec dépens,” 
and thus constituting himself into a Court of Appeal from the 
judgment of the Superior Court. There is another objection, 
which was also urged below, and was referred to by Mr. 
Justice MONDELET, who all along dissented from the other 
judges, namely dissented from the other judges, namely, that 
case on appeal was merely one of taxation, and not against 
the judgment granting costs, and that Appellant’s claim to 
particular fees could arise on such an appeal, a ground of 
objection which {submit ought to have been held fatal to the 
appeal below. Assuming, however, that the question regarding 
these items of costs is fit for decision, here, the question 1s, 
first, what law is applicable to the case ; and secondly, how 
does such law applied. With regard to the tirst point, there can 
be no doubt that the old french law is the law which must 
govern the decision, for though there are many acts among 
the Canadian Statutes relating to costs, and regulating the 
tariffs thereon, there is no act which has prohibited an attor- 
ney from receiving fees for conducting his own case. Accord- 
ing to the old law of France, Attorneys could at all times con- 
duct their own cases : Pigeau, Procédure Civile du Châtelet ; 
De l'Instruction, Liv. 2, part. 2. (Ed. Paris, 1779.) This a 
work of the highest authority on practice. Le parfait procu- 
reur, par Pierre Ne et Duval, tom. 2, part. 2, (ed. Lyon, 1705), 
another authority of equal value. In France, the judges for- 
merly assumed so much latitude in dealing with costs, and 
so much partiality in giving or with-holding them, that 
many edicts and ordonnances were promulgated for the special 
guidance of the court on the question of costs: ordonnance 
of 1667, tit. 31, art. 1, Des Dépens, which but re-enacted 
a previous and very old rule: Lu pratique judiciaire, etx., de 
M. Imbrit, par M. Pierre Guenois et M. Bernard Automme, 
tit. De la condumnation des dépens, taxe liquidation d'iceur 
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p. 334, (ed. Paris, 1623.) There are other ordinances of earlier 
date to the same effect, which are collected and commented on 
in the same work, as those of Charles IV, 1324, and Charles 
VIII, 1493. Contrary to the rule that nothing could be granted 
which had not been claimed at the hands of the court, it was 
held that the unsuccessful litigant should be condemned to pay 
costs, notwithstanding the omission of a conclusion to that 
effect. A judgment without a condemnation to pay costs was 
deemed so iniquitous, that the judge who pronounced it was 
himself held hable for the amount: Conférence de Bornier, 
tit. 31, Des dépens, (ed. 1729) ; Le nouveau Praticien Français, 
par Rémi Gastier, tit. De la taxe dépens, p. 402, (ed. Paris, 1665) ; 
La jurisprudence du code J'ustinien, conféré avec les Ordon- 
nances Royaux, les Coutumes de Frunce, et les décisions des 
cours souveraines, &c., par M.Claude de Ferriere, Lib. VIL. tom. 2, 
p. 198, (ed. Paris, 1684) ; Serpillon, Commentaires sur l’ordon- 
nance de 1667, tit. 31, Des dépens, p. 563, (ed. 1776). Such 
being the cld law of France, the question is, has the statute law 
of Lower Cunada introduced or enacted any alteration. Now, 
I contend, that there are no statutory provisions in the law of 
Lower Canada which prohibit attorneys from conducting their 
own causes, nor is there any tariff of fees which excluded fees 
payable and allowed to attorneys, even in cases in which they 
act as attorneys of record in the cause on their own behalf : 
Lower Canada consolidated statutes, ch. 83, p. 752 ; authorizing 
judges to make a tariff of fees. This appears from the cases 
extracted from the records of the courts, and are unimpeach- 
able; there are instances, ranging from the year 1839 to 
1857, of attorneys being allowed and receiving fees as such, 
in cases in which they personally comducted their own causes, 
and it was not until the years 1861, in a case in which I was 
interested, that for the tirst time it was made part of the 
order for cost that my fees should not be allowed, by reuson 
of my being a practising attorney, and of my having personal- 
ly conducted my own defence: Brown vs. Gugy, supra, p. 1. 
Upon the authority of that order the taxing otticer refused to 
ullow my fees. In the judgment in that case Mr. Justice DUVAL 
relied chiefly on the authority of Jousse, citing the second 
volume of his justice civile, p. 460, n° 38. That passage, how- 
ever, applies not to the attorney, but to the avocut, who, by 
the old law of France, could not recover his fees, though he 
might damages, by action. But the law is inapplicable, if an 
avocat 1s & procureur, as in Lower Canada, where every 
attorney is also an advocate. In the case of Gugy vs. Ferguson 
supra, p. 84, which was before the full court on the appeal side 
of the Court of Queen’s Bench, the law, as well the reason of 
the case, is so ably stated by Mr. Justice MEREDITH, that I 
TOME X. 7 
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crave leave to use his judgment as my argument; he says 
supra, p. 90. “ As to the question raised in this case, and in 
several others, whether an attorney conducting his own case can 
recover fees in the same way as if he were acting for another 
person, I must say that it has presented some difficulty to my 
mind. The tariff under our statute, as has been remarked, is 
made for officers of the court; it may therefore, be said, that 
if an individual not an attorney were to conduct his own case, 
he could not be awarded the fees contained in the tariff for At- 
torneys ; and it is further argued that a man cannot act as 
an Attorney for himself, because, in such a case, no contract 
of agency can intervene, still, it is undeniable that the Defen- 
dant is an Attorney, and that he has performed certain ser- 
vices in this cause, for which, when performed by an Attor- 
ney, the tariff allows certain fees, and I really cannot see 
anything in law, or in reason, to prevent Defendant, an Attor- 
ney, from receiving the fees usually incident to the services 
which he so performed. If the objection urged against Appellant 
be well founded, it ought to have as much weight in England 
as it has here; and yet we know it would not be maintained 
there. The rule on this subject is, “ that where an Attorney is 
a party to an action, and obtains a judgment in his favour, 
he is entitled to the same costs as if he had conducted the 
action as Attorney for some other person, and not merely to 
the costs which another person suing or defending, in person, 
would be entitled to: Archbold’s Prac., vol. 1, p. 48; and in 
support of this opinion Archbold there cites several cases. 
The french authorities are devided on the point. Serpilon, 
p. 565, declares that even a private individual gaining his 
own cause is entitled to full costs ; whereas Jousse is of a con- 
trary opinion. The practice in this country may, I think, be 
said to be in favour of the Attorney. The prothonotary of the 
Superior Court, an officer of great experience, informs us that 
in the time of Chief-Justice SEWELL fees in such cases were 
not allowed, but in the time of Sir JAMES STUART the practice 
was to allow them ; that the last mentioned practice has con- 
tinued ever since ; ” and he gives a note of four cases, in which 
Attorneys appearing in their own cases have been allowed 
their fees. Under these circumstances, I think it doubtful 
whether any change in the pratice as to this matter ought to 
be made; and that if a change was determined on, it ought 
to be made so as not to affect pending cases. Indeed, it would 
seem to me hardly just, that an Attorney having conducted 
his own case to the close without any objection on the part of 
his antagonist, or of the Court, should be informed, at the 
last moment, that he could not legally do that which he ac- 
tually had done, with success, in the presence of the Court. I, 
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therefore, think Appellant ought to have his costs.” It is true 
that the majority of the judges in that case were of a diffe- 
rent opinion, and the result was there, as here, that the At- 
torney was refused his costs. But the reasoning of the learn- 
ed judge is so pertinent and forcible that I rely upon it as the 
strongest authority I could produce in my favour. 

Mr. LEiTH, for the Respondent: The objection to the juris- 
diction of the Court below, on the ground of value, and that 
the judgment for costs was not appealed from but only the 
order on taxation of the officer of the Court, were disposed of 
conclusively by the Court of Appeal, that when fees of office 
were in contest, the rule regarding the appealable value did 
not prevail in the Court of Queen's Bench in Lower Canada, 
had already been decided in the case of Chabot vs. Sewell 
(1), and an appeal allowed to Her Majesty in Council in the 
former case of Brown vs. Gugy (2), m which the order re- 

rding costs was similar to that made here. The present Appel- 
fant was then Respondent, and had applied for and obtained 
from the Court below leave to appeal from that part of the 
order refusing him his costs as Attorney in his own cause, but 
as he did not prosecute his cross appeal, no decision on the 
point was pronounced by this Court. Now, the learned judges 
of the Court of Queen’s Bench in Lower Canada have very 
ably and very fully stated the law in the reasons they have 
assigned for their judgment, one of whom was Mr. Justice 
MEREDITH, whose opinion in Gugy vs. Ferguson (3) has been 
so much relied on. Mr J ustice MONDELET though he took n 
different view of the law from the other judges, did not deny 
the correctness of the statement regarding the practice of the 
of the courts, both of Quebec and Montreal, being against 
Appellant's claim. The sole question, then, is, whether by the 
law and practice in Lower Canada, fees can be allowed to 
attorneys in cases in which they are parties in the cause and 
act as attorneys. Now, I admit, that this question is one for 
which there is not any express provision of law, but it is 
undoubted that there have been no less than four decisions of 
the court in Lower Canada directly bearing on the subject: 
Chabot vs. Sewell, already refered to ; the former case on appeal 
here of Brown vs. Gugy, where the present Appellant brought 
a cross appeal on the very same grounds as he appeals here 
now, but did not prosecute it, and, therefore, must be held as as- 
senting to the judgment ; and the case of Gugy vs. Ferguson (4), 


(1) 1 Low. Can. Reps., 466. 
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which was decided upon a decision of three to two of the 
judges of the Queen’s Bench. But I contend that the. deci- 
sion of this point of practice must depend entirely on the true 
construction of the Ordinance of Louis XIV, of April, 1667, 
Trt., 31, art. 1; and the meaning of the word “ dépens” in 
that article, having reference to the status and character of an 
attorney, and the application of the established tariff of fees 
to an attorney acting in, and conducting his own cause. It 
appears that shortly after the conquest of Canada by England, 
attorneys and counsel were introduced into the colony, and an 
ordinance was passed by the then Governor and the Legisla- 
tive Council, the 20th Geo. ITI, c. 3, entitled “ for the regula- 
tion and establishment of fees,” and a tariff of fees was accord- 
ingly established, which has since been varied and extended 
under the Lower Canada statute, 41st Geo. III, c. 7, and the 
48th Geo. III, c. 22. Under these acts the tariff of costs as to 
attorneys is laid down. No fee is allowed to any party not 
an attorney, either as a Plaintiff or Defendant, acting in person. 
An attorney must, ex necessitate, be a person employed by 
another : Spelman, Gloss, Archueologicum, voce “ Atturnatus,” 
defines an attorney, “ qui aliena negotia ad mandatum 
Domini administrat ; ” and he refers to Berault, Comment. 
de la Coutume reformée de Normandie c. 589. Mr. justice 
BADGLEY, in the reason given by him for his judgment, in this 
appeal puts the case of the “ inscription en faux,” and the 
“ distraction de dépens,” both peculiar to the law of Lower 
Canada, as illustrating the impracticability of an attorney 
being entitled to fees as such when acting in his own cause, 
In the former case he would require a procuration from himself, 
and in the latter, the costs being adjudged, according to the 
practice of the court, to the party in the cause; would be 
claimed by the attorney, to whom they are never eo nomine 
given ; and he cites Pothier, Traité du contrat de Mandat, No. 
135, vol. IV, tit. 10,and relies on the tariff of fees originally esta- 
blished by the ordinance of 1667, and prevailing and in force 
in the Lower Canada courts so far as the decision in the courts 
of Lower Canada go, the result of them is decidedly against 
Appellant, and, even Mr. Justice MEREDITH, whose judgment 
he cites and relies on in Gugy vs. Ferguson, was one of the 
judges composing the majority in the case we are now arguing, 
and concurred with the law as laid down and commented on 
by the two others judges who decided the case with him. Upon 
all these grounds, I submit, that the decree appealed against 
was just and proper, under the circumstances of the case, and 
with reference both to general principles of law, and the 
established practice and rules of procedure of the courts of 
Lower Canada. 
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Judgment was delivered bv Sir Edouard Vaughan Williams: — 
This case is an appeal from the decree of the Court of 
Queen’s Bench for Lower Canada, dated 19th December, 1862. 
By this decree, a judgment dated 2nd November, 1861, of the 
Superior Court of the district of Quebec, was reversed. That 
judgment was pronounced by a single Judge (‘Taschereau) 
on a motion made by the present Appellant to review the 
Prothonotary’s taxation of a bill of costs which had been sub- 
mitted to him to be taxed by the Appellant, under a prior 
judginentof the last-mentioned court, upon a proceeding called 
“an opposition,” awarding him costs as against the Respondent 
generally by the words uvec dépens. The question, and the only 
question, raised and decided in the two courts was, whether 
the Appellant, who was an advocate and attorney duly ad- 
mitted therein, and had appeared personnally in court and 
conducted his own case as attorney on record, was entitled 
under the said judgment to charge in his bill of costs, and to 
have allowed, on the taxation thereof against the Respondent, 
certain fees claimed and charged by him in respect of his 
character of attorney. Judge Taschereau decided in the affir- 
mative ; the Conrt of Queen’s Bench in the negative. The 
rule for deciding this question, us it was said by C.J. Lafon- 
tuine, in Brown vs. Gugy (supra, p. 9), must be furnished by 
reference to the French and not to the English law, because 
the then existing French law was dominant in Lower Canada, 
when it was conquered in 1759, and consequently that law 
continues to be dominant there, subject to any alterations 
which have been introduced by Legislative Acts or other com- 
petent authority. It is necessary, therefore, to inquire what the 
old French law was, with reference to this subject. On behalf 
of Appellant several authorities were cited, the principal of 
which are Le Parfait Procureur, (Edition 1705), Bigeaut Fer- 
rière and Serpillon. These are for the most part stated in the 
Appellant’s case, and referred to by Mr. Justice Taschereau. 
And their Lordships are of opinion, in accordance with the 
opinions of Mr. Justice Meredith and Mr. Justice Taschereau, 
that the passages cited from these books constitute a prepon- 
derence of authorities in the French law for allowing fees to 
an authority who appears as such in his own case. But it was 
argued for the Respondent, that the old French law has, at all 
events, been displaced by modern authorities. It is certainly 
true that although in the case which is the subject of appeal, 
when in the Superior Court of Quebec, Judge Taschereau 
adhered to the old French law and decided the case ac- 
cordingly in favour of the attorney's claim, yet on three 
earlier occasions the Court of Queen’s Bench decided the con- 
trary, in disregard of that law, and held that an attorney con- 
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ducting his own case is not entitled. Two of these cases were 
decided by a majority of three to two Judges, in Brown vs.Gugy 
(supra, p. 1), and Gugy vs. Ferguson (supra, p. 84), and a third 
cise of Fournier vs. Cannon, was cited by Mr. Justice 
Meredith, in his judgment in the present case in which he 
himself and all the other Judges of the Queen’s Bench appear to 
have concurred. In the judgment now under appeal, Mr. Justice 
MEREDITH, although he thought it right to agree with the majo- 
rity of the court, declared that his own contrary opinion 
(expressed in Gugy vs. Ferguson) still remained unchanged ; 
und Mr. Justice MONDELET agreed in that unchanged opinion, 
and differed from the other Judges of the court. Mr. Justice 
AYLWIN, appears to rest his judgment mainly on the argument 
that the tariff gives fees to attorneys only, and thus in effect 
denies them to parties who are not attorneys, and that a person 
who appears in person cannot call himself an attorney.In answer 
to this it may be observed, that an attorney who conducts his 
own case, and describes himself on the face of the proceedings 
not as a party suing or defending in person, but as attorney 
on record, accepts by that very act all the duties and respon- 
sabilities which the practice of the court imposes on attorneys 
acting for ordinary clients. Mr. Justice Meredith found his 
judgment merely on the propriety of a Judge's deferring to 
the authority of adjudged cases. M. Justice Badgley, in 
substance, takes the same view as Mr. Justice Aylwin, with 
the addition that he relies on the circumstance that in the 
case of an attorney appearing for himself, inasmuch as in the 
proceeding by way of inscription en faux, the law requires 
a special procuration from the party to his attorney, as the 
foundation of the proceeding, there would be an absurdity in 
taking such a special power of attorney from a man to 
himself; and further, that the proceeding by way of distrac- 
tion de dépens would not be practicable, because the occasion 
for it could never arise. But their Lordships are constrained 
to observe that they cannot understand how these are good 
reasons for disallowing to the attorney his fees for services 
performed in the cause as an attorney. It will be observed 
that in no one of these judgments is there any dealing with 
the authorities cited on behalf of the Appellant from the old 
French law books, in favour of the attorney's right. The 
Judges do not at all deny that there are such authorities, or 
attempt to distinguish them. Mr. Justice Duval alone, in his 
judgment in the- earlier case of Brown vs. Gugy, says that 
the opinion of Serpillon on this point is of little weight, being 
founded on faulty reasoning only, and quotes a passage froin 
Jousse, as to the rights of avocats, as a conflicting authority. 
But Mr. Justice Mondelet observed (supra, p. 86), “ That 
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authority (Jousse), is not applicable here in Canada where 
advocates are also attorneys. It must be recollected that in 
France the right of action for fees was not only denied to 
advocates, but such as claimed them were struck from the 
rolls.” And this appears to be the only authority which has 
been cited on behalf of the Respondent from the French 
law books in denial of the attorney's right to fees. With 
respect to the argument founded on the tariff of fees, the 
Court of Queen’s Bench of Lower Canada is authorized by 
several statutes ta make and establish tariffs of fees for the 
counsel, advocates, and attorneys practising therein. But 
the object of such a tariff appears to us to be, not to confer 
fees on any one, or to deprive any one of them, but simply 
to fix the amount of them for particular services done by 
such officers. If at the time of making the tariff an attor- 
ney acting for himself in a cause was, according to the autho- 
rities cited by the Appellant, entitled to such fees as would 
have been payable to another attorney acting on his behalf, it 
surely was not meant by the tariff to alter the law, and 
deprive him of such fees altogether, but merely to regulate 
the amount to be paid to him. On this point their Lordships 
concur with the view taken by Mr. Justice Meredith in Gugy 
vs. Ferguson (supra, p. 90), where that learned Judge says: 
“It is undeniable that the Appellant is an attorney, and 
that he has performed certain services in this cause for 
which, when performed by an attorney, the tariff allows 
certain fees; and I really cannot see anything in the law, 
or in reason, to prevent the Appellant, an attorney, from 
receiving the fees usually incident to the services which 
he performed.” But it is intimated in the judgment of C. J. 
Lafontaine, in Brown vs. Gugy, and asserted in the judgment 
of Mr. Justice Aylwin, in the present case, that the practice 
has been to disallow fees to attorneys conducting their own 
eases. And if this practice had been shown to be uniform and 
long established, it would certainly have gone far to prove 
that the old authorities were not to be relied on. But there 
appears to be some mistake on this subject; for it is said by 
Mr. Justice Meredith, in Gugy Ferguson (supra, p. 90), “ The 
ractice in this country may, I think, be said to be in 
avour of the attorney. The Prothonotary of the Superior 
Court, an officer of great experience, informs us that in 
the time of Chief-Justice Sewell, fees in such cases were 
not allowed; but that in the time of Sir James Stuart, the 
practice was to allow them; that the last mentioned prac- 
tice has continued ever siuce; and he has given us a note of 
four cases in which attorneys appearing in their own cases 
have been allowed their fees Under these circumstances I 





104 RAPPORTS JUDICIAIRES REVISES 


think it doubtful whether any change in the practice as to 
this matter ought to be made, and that if a change were 
determined on, it ought to be made so as not to affect pending 
cases.” Whether the Court of Queen’s Bench might lawfully 
alter the law under the statutory power conferred by the 
Consolidated Statutes, cap. 77, sec. 15, “to make and esta- 
blish such rules of practice as are requisite for regulating the 
due conduct of the causes, matters, and business before the 
said Court,” it is unnecessary to decide; for the Court has in 
fact made no such rule, nor has the law been altered by any 
Legislative Act, or other competent authority. We therefore 
think it was the duty of the judges of the court to administer 
the old french law, and that they could not alter it, or decline 
to apply it, on grounds of supposed expediency, as they ap- 
pear to have done in the judgment in the present case, 
and the preceeding cases on which that judgment was 
founded. For these reasons, their Lordships will advise Her 
. Majesty that it should be reversed. Their Lordships do not 
think it should be reversed with costs, because the Appellant 
had a full opportunity of bringing the point before the 
Committee, and of obtaining their judgment when the former 
case of Brown vs. Gugy was before them (supra, p. 1). Had 
the present Appellant then prosecuted his cross appeal, the 
question which is the subject of the present appeal would 
have been then decided. His neglect to do so has been the 
occasion of the costs of this appeal having been incurred ; 
and their Lordships, therefore, thinks he ought not to be 
allowed them. (1) (11 D. T. B. C!, p. 483 et 4 Moore's P. C. 


Rep., N.S. p. 315.) 


ENGAGEMENT DES INSTITUTEURS PAR LES COMMISSAIRES D’ECOLE. 
Cour SUPÉRIEURE, Québec, ler octobre 1861. 
Before STUART, Justice. 


GaupRrY vs. MARCOTTE et al. 


Jugé: Que les tribunaux s’enquerront de la suffisance des causes du 
renvoi d’un instituteur nommé par des Commissaires d’école, nonobs- 
tant les dispositions de la 9me Victuria, ch. 27, sect. 21, sous-sec 4, par 
laquelle il est statué, qu’il sera du devoir de tels Commissaires d'école: 
‘* de nommer et engager de terme à autre des maîtres ou maîtresses 
“ d’écoles suffisamment qualifiés pour enseigner dans les écoles sous 
“ leur contrôle, et de les déplacer pour cause d'incapacité, de négligence 


(1) See the case of The Jarsey Bar (13 Moore’s P. C., cases, p. 275) and 
the french Ordonnance there cited in note, as to the right of an avocat to fix 
the amount of his fees, and to recover such fees by action. 
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‘ À remplir fidèlement leurs devoirs, d’insubordination, d’inconduite ou 
“ J'immoralité, après mûre délibération d’une assemblée des commis- 
“ saires convoquée spécialement a cet effet: " et que tel renvoi par les 
commissaires n’est pas concluant devant les tribunaux. (1) 


L'action était en dommages pour £500, le Demandeur’ 
Gaudry, qui est instituteur en la paroisse de Cap-Santé, se 
plaignait que, le 24 d'octobre, 1859, les Défendeurs étaient 
entrés dans la maison par lui occupée, avec force et armes, 
tandis que le Demandeur était paisiblement occupé à faire 
l'école, et, malgré lui, avaient enlevé tout le mobilier qui était 
dans la moison, lequel mobilier les Défendeurs avaient sorti 
de lu maison et emporté ailleurs; que, dans cette occasion, les 
Défendeurs, agissant de concert, avaient menacé, assailli et 
battu le Demandeur, et avaient empêché par là le Demandeur 
de remplir ses devoirs comme instituteur. A cette action les 
Défendeurs plaidèrent que, dans le mois de mars, 1859, les 
commissaires d'école pour la municipalité de la paroisse 
du Cap-Santé avaient engagé le Demandeur pour tenir 
une école dans la municipalité, arrondissement No 1, pen- 
dant les 12 mois à dater du ler juillet, 1859; qu'aux 
termes de l'engagement du Demandeur, il avait, pendant 
deux mois, tenu la dite école, et avait même pris possession 
du logement destiné aux maitres d’écoles ou instituteurs 
pour le dit arrondissement, et de l’école même ; que depuis 
plus d’un mois, à venir au 10 d'octobre, alors dernier, 
diverses plaintes ayant été portées contre la conduite du 
Demandeur, les plaintes étant relatives à l'incapacité et négli- 
gence du Demandeur à remplir tidèlement ses devoirs, sa bru- 
talité envers les enfants qui fréquentaient son école, son intem- 
pérance publique et scandaleuse, et son insubordination, les 
commissaires, après en avoir informé le Demandeur, et le 
Demandeur n'ayant pu justifier sa conduite, après une enquête, 
à une assemblée des commisaires, dûment et spécialement con- 
voquée et tenue par eux le 10 octobre, alors dernier, (1859) les 
commissaires, ayant constaté que les plaintes portées contre le 
Demandeur étaient bien fondées, avaient destitué et déplacé le 
Demandeur de sa charge ; que le Demandeur, ayant été notifié 
de sa destitution, avait néanmoins refusé de livrer la maison, 
ainsi que certains effets qui appartenaient aux commissaires, 
et que, sur ce, les Défendeurs, étant alors commissaires d’école 
étaient entrés en la maison d'école, et sans force ni violence, 
et sans intimidation, avaient transporté dans une autre mai- 
son d'école les meubles et effets qui leur appartenaient et 
étaient en leur possession, et ce dans le but de fournir à la 
municipalité une autre chambre d'école qui était indispensa- 


(1) V. art. 2026, 8. R. Q. 
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blement nécessaire, vu que le Demandeur s'obstinait avec vio- 
lence à conserver et occuper le logement susdit, et l’école même, 
contre la volonté des commissaires. 

STUART, Juge : The question which arises in the present 
cause is one of considerable importance, and involving the 
powers of school commissioners to dismiss teachers, without 
their assigning any ground other than their own view of the 
necessity of such a step. The facts, as stated by the pleadings, 
show that, on a given day, there subsisted an engagement 
between Plaintiff and Defendants, that they entered his house 
and notified him that he must leave the house, and surrender 
the desks and other effects necessary to enable him to carry on 
his teaching, as they no longer required his services and had en- 
gaged another teacher ; they possessed themselves by force of 
the effects in the school room, and Plaintiff resorted to the 
present action for redress. The defence is one of a most cruel 

ind, alleging against Plaintiff incapacity, habitual intempe- 
rance and undue severity towards his pupils, (brutalité envers 
ses écoliers) of which there is not a tittle of evidence. The 
Plaintiff had been for a few years previously, the teacher of 
this school, by engagements renewed every year, and had en- 
terred upon his fifth year, under an engagement recently en- 
terred into; thus the character and conduct of Plaintiff must 
have been perfectly known in the municipality, and the only 
occasion of intemperance which they proved was a solitary 
instance during the summer holidays; and it is difficult to un- 
derstand how acharge of habitual intemperance could be pre- 
dicated upon such a slender foundation; this charge is the 
more unworthy that it has let in evidence to show that, pre- 
vious to this time, when Plaintiff first became a teacher in this 
municipallty his habits were not of a sober character; this 
circumstance induces the Court to visit upon Defendants the 
consequences of their misconduct with a heavier hand than 
perhaps it would have done if the mere question of law as to 
their right to dismiss Plaintiff had been raised without any 
unjust aspersion upon his character. The Courts of Justice 
must be held to be open to teachers employed by the Corpora- 
tions, as they are to all other suitors, and when they invoke a 
contract and prove it, it is the duty of these commissions to 
show some solid reason for dissolving the contract which they 
had entered into, and, in the absence of such reasons, such 
contracts must be held to subsist. Such is the present case ; 
the Court therefore awards damages against Defendants to 
the amount of thirty pounds. , 

JUDGMENT: “ Considering that Defendants have failed to 
justify their conduct in entering Plaintiff's house and carrying 
away the several effects mentioned in Plaintiff's declaration, 
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doth overrule and dismiss the peremptory exception ; and consi- 
dering that Plaintiff was under legal engagement as school mas- 
ter at the parish of Portneuf, and as such had the use of said 
several effects; and considering that no legal ground for his 
discharge has been shewn, and that Defendants are utterly 
without justification in their conduct towards Plaintiff; and 
considering that Defendants have grossly injured Plaintiff by 
pleading as they have in present cause, and without being in 
a position to prove their said plea; doth condemr Defendants 
jointly and severally, to pay to Plaintiff the sum of thirty 
pounds, as damages, with interest thereon from the first day 
of October 1861. (11 D. T. B. C., p. 486.) 

SUZOR, pour le Demandeur. 

TASCHEREAU et DUVAL, pour les Défendeurs. 


PROCEDURE.—PLAIDOYERS DANS SAISIE-ARRET AVANT JUGEMENT. 
SUPERIOR Court, Montreal, 18th October, 1861. 
Before Monk, Justice. 


LEEMING et al. vs. ROBERTSON. 


Jugé: Qu’un Défendeur forclos du droit de plaider dans une saisie- 
arrêt avant jugement, et auquel il est subséquemment permis sur 
affidavit, de produire un plaidoyer aux mérites, peut enfiler un plai- 
doyer déniant la fraude et la déconfiture invoquée par le Demandeur 
et que tel plaidoyer sera considéré comme un plaidoyer aux mérites. (1) 


The action was commenced by an attachment before judg- 
ment, against the goods and chattels of Defendant, to reco- 
ver the amount of certain promissory notes not due, and was 
returnable on the 8th of July, 1861 : Onthe 13th of Septem- 
ber following, a plea was demanded, and x foreclosure was 
tiled on the 19th. On the 21st of the same month, notice was 
given by Defendant that he would move on the 23rd to be 
allowed to file a plea ; the application was supported by the 
affidavit of Defendant that he had a good defence to the 
action, and, on the 30th of September, a judgment was ren- 
dered permitting Defendant “ to file a plea to the merits, 
“upon payment of twenty shillings costs.” On the 30th, 
Defendant filed a plea in which he denied the secretion, fraud 
and déconfiture set up by Plaintiffs. A general answer was 
filed, on the 8th October, and, on the 16th, Plaintiff moved 
that the plea be rejected : “ because it was not a plea to the 
“ merits of the action.” Reference was made at the argument 
on the motion, to the judgment of the Court of Appeals 


(1) V. art. 819 et 854 (', P. C. 
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rendered on the 6th September, 1851, in a case of Leslie et al, 
Appellants, and Molson's Bank, Respondents, in which, it was 
held (reversing the judgment of the Superior Court, Montreal) 
that the secretion, fraud and déconsiture, set up in the affida- 
vit, could be put in issue by exception. On the 30th October, 
the Court rejected the motion, holding that the plea was a 
plea to the merits. (11 D. T. B. C., p. 492.) 

CARTER and GIROUARD, for Plaintiffs. 

DuxLop, for Defendant. 





PROCZCDURE.—DECLARATION.—EXCEPTION A LA PORME. 
Circurir Court, District of Arthabaska, 11 novembre, 1861. 
Before STUART, Justice. 
RIVET vs. POISSON. 


Jugé : Que lorsque dans une déclaration le montant demandé est en 
chiffres, une exception à la forme sera déclarée bien fondée, quoique 
l’action soit non-appelable. 


Plaintiff prayed, by his declaration, for a condemnation 
against Defendant for the sum of twenty-two pounds, amount 
of a promissory note therein described. The amount prayed 
for being in figures, (£22 0 0) an exception to the form was 
filed by Defendant, which exception was maintained, and the 
action dismissed with costs ; the Court observing that the law 
knew of no such thing as figures, and no better ground of 
exception could have been offered to a declaration. (11 D. T. 
B. C., p. 493.) 

LAFRENAYE and ARMSTRONG, for Plaintiff. 

HoULE, for Defendant. 


PEREMPTION D’INSTANCE.—DEPENS. 
SUPERIOR COURT, Montreal, 30 September, 1861. 
Before SMITH, Justice. 
DE BLEURY vs. GAUTHIER. 


Jugé: Que, sur cause suffisante établie par affidavit, la Cour n’accor- 
dera pas de frais sur péremption d’instance. (1) 


SMITH, Justice: In this case and in two others, motions 
have been made for péremption d'instance, which have been 
met on the part of Plaintiff, by affidavits of circumstances to 


(1) V. art. 460 et 478 C. P. C. 
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shew why costs should not be granted. It would appear that, 
in one of the actions, a covered sleigh which had been reven- 
dicated was given up to Plaintiff, and that the other actions 
had been suspended by Plaintiff, on representations of Defen- 
dant’s wife, who had taken up the instance, that she was 
poor and unable to carry on the cases. Under all the circums- 
tances, I shall depart from the course usually adopted in this 
district, and will not grant costs. Judgment declaring the 
causes périmées, without costs. (5 J., p. 380 et 11 D. T. B. C, 
p. 494.) | 

ROBERTSON, for Plaintiff. 

LAFRENAYE and PAPIN, for Defendant. 


DEPENS.— EXHIBITS. 
Cour SUPÉRIEURE, Québec, 5 avril, 1862. 
Présent TASCHEREAU, Juge. 
BROWN vs. GUGY. 


Jugé: Que des copies de vieux plans produites par une partie au sou- 
tien de ses prétensions, seront considérées comme exhibits, et taxées 
comme tels. (1) 


Le défendeur avait produit des copies certifiées par des 
arpenteurs de plusieurs vieux plans des lieux en question en 
la cause. 

L’action du Demandeur ayant été déboutée, avec dépens, le 
protonotaire taxa contre le Demandeur le coût de ces différents 
plans. Le Demandeur fit alors motion pour reviser la taxe, 
et pour rejeter les items contenant une charge pour ces plans. 

ASCHEREAU, juge : Les premiers items du mémoire de frais 
que le Demandeur prétend devoir être rejetés, sont pour des 
exhibits produits par les témoins du Défendeur à l'enquête ; 
ces exhibits consistent de plans d’arpenteurs. La production 
de la plupart de ces plans a été ordonnée par la cour, mais le 
Défendeur a aussi produit d'autres plans sans demander l’ordre 
de la cour, et c'est le coût de ces derniers plans que le 
Demandeur veut faire rejeter. Ces plans sont des copies d’an- 
ciens plans, et ont été produits par le Défendeur comme des 
exhibits ou pieces justificatives des plaidoyers qu'il a produits 
dans la cause. Je suis donc disposé à admettre que le Défen- 
deur avait le droit de produire ces plans, mais pas d’en accor- 
der tout le coût. (12 D. T. B. C., p. 413.) 

PARKIN et PENTLAND, pour le Demandeur. 

. GuGy, pour le Défendeur. 


(3) V. art. 479 C. P. C. 
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TARIF.—DISTRIBUTION. 
Cour SUPÉRIEURE, Québec, 5 avril 1862. 
Présent : TASCHEREAU, Juge. 
Exparte Dawson, Requérant. 


Jugé: Que le protonotaire n’a pas droit à l’honoraire de $2 pour collo- 
cations sur rapports de distribution, si telles collocations ont été mises 
de côté sur contestation, et un autre rapport préparé. (1) 


James Douglass, un opposant, fit motion que litem six du 
rapport de distribution No. 2, fut rejeté, attendu que la somme 
de $10 portée pour honoraires du protonotaire, sur les collo- 
cations de plusieurs opposants dans le premier rapport de dis- 
tribution était une charge illégale. et que le rapport No. 2 fût 
amendé quant & cet item. et lasomme de $10 portée et ajoutée 
à la collocation de lui dit James Douglass au rapport de dis- 
tribution. 

Bossé, pour l'Opposant : Cet item de $10 mentionné dans le 
rapport de distribution No 2, est chargé pour et comme étant 
cing honoraires, de $2 chaque, sur cinq collocations faites en 
conformité au certificat du régistrateur produit en cette cause. 
Ces collocations ont été contestées avant l'homologation du 
rapport de distribution, et les contestations ont été mainte- 
nues. Ces cinq collocations n'étaient pas des collocations homo- 
loguées, pour lesquelles seules le tarif accorde cet honoraire, 
ce n'était que des collocations contenues dans un projet de 
rapport de distribution qui n'a jamais été homologué, mais qui 
u été mis de côté comme défectueux et incorrect. 

CASAULT, pour le protonotaire: Cet honoraire de deux 
piastres qui se trouve à l’item No 62 du tarif, est payable au 
protonotaire pour chaque collocation homologuée. Dans cette 
cause, il est vrai que les cing collocations en question n'ont pas 
été homologuées, mais le protonotaire a eu le méme trouble en 
préparant son projet de rapport de distribution qu'il aurait eu 
si ces cing items eussent été homologués, donc, il me semble 
juste que le protonotaire recoive ces honoraires de deux pias- 
tres chaque, comme rémunération et paiement de son éravail 
nécessaire, car le rapport de distribution numéro un a été pré- 
paré d’une manière strictement conforme au certificat du ré- 
gistrateur produit en cette cause; 1l était impossible que le 
protonotaire pût savoir que ce certificat était incorrect. 

Motion accordée. (12 D. T. B. C., p. 414.) 

Bossé et Bossé, pour l'Opposant. 

CASAULT, LANGLOIS et ANGERS, pour le Protonotaire. 


(1) V. art. 69 du tarif. 
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COMPETENCE.—DROIT D'ACTION. 
SUPERIOR COURT, Québec, 14 mai 1862. 
Before TASCHEREAU, Justice. 
JACKSON et al. vs. COXWORTHY et al. 


Jugé: Que dans le cas d’une obligation exécutée dans le district de 
Québec, la cause d’action avait originé dans ce district, quoique les 
deniers mentionnés dans l'obligation, fussent, aux termes d’icelle, 
payables en Angleterre. (1) 


This was an action brought by Plaintiffs, for the recovery 
of a certain sum of money which the decluration alleged was 
payable in London, on an obligation passed at Quebec; it was 
also set forth that Defendants had failed to pay the money in 
London, and that the cause of action arose in Quebec. There 
were four Defendants inthe case, Suzan A.Coxworthy and John 
H. Patton, who were served at their domiciles, at St. Thomas, 
in the district of Montmagny, and Augustus Patton and Wil- 
liam Patton, upon whom personal 3ervice was made at Quebec. 
To this action, Suzan Coxworthy pleaded by défense au fonds 
en droit and by declinatory exception, by the exception she 
cluimed the dismissal of the action, lo because the debt was 
payable at Defendant's domicile, in the district of Montmagny, 
and 20 because the cause of action did not arise in Quebec. 

ANDREWs, for Plaintiffs: The cause of all actions is the 
obligation vinculum juris, which springs from one of the 
five sources of obligation, viz : contracts, quasi-contracts, © 
debts, quasi-debts, or the law. In unilateral contracts, the 
obligation arises instantly the contract is perfected ; conse- 
quently, where it was passed, there the cause of action arises, 
because then the obligation commenced. If the contract be 
bilateral, it gives rise to obligations on both sides ; the cause 
of action does not then arise solely from the contract, but in 
part from the performance of the other party’s obligation, 
which may take place in a different locality from that of the 
contract, as in the case of the sale of goods in one place, deli- 
vered in another, or of a debt due on contract for carriage of 
goods to another district. In a bilateral contract the stipula- 
tion that the payment should be made in another district, 
does not make any part of the cause of action to arise in that 
other district. In a bilateral contract, if it is stipulated that 
something shall be done in one district upon the payment of 
asum of money in another, the payment then forms part of the 
cause of action : because it in part gives rise to the ob.igation, 


(1) V. art. 34, C. P. C. 
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but,in the case of a unilateral contract,the place of payment isa 
mere circumstance of the convention and forms no part of the 
cause of action: Suppose a capias to issue for a debt con- 
tracted in the United States and made payable at Quebec, the 
non-payment at Quebec is not a fact, it is the mere absence 
of a fact ; it cannot be stated to have occurred at Quebec, but 
that it did not occur at all, therefore the cause of action 
would have arisen in the United States, and the party arrest- 
ed would not be liable to imprisonment. The breach of a con- 
tract when a mere non feasance forms no part of the cause 
of action, as a breach of misfeasance does. The non-payment 
simply suffers the obligation which is the cause of action to 
continue, the payment would extinguish the cause of action. 
The breach, when a misfeusance, is an act which forms part 
of the cause. It is the breach then which gives rise tu the obli- 
gation, and it is the obligation which is always the cause of 
action. In any case the cause of action is that which Plaintiffs 
have to prove, and they ure not called upon to prove the 
breach. Where the payment has to be made in a particular 
place, the creditor cannot force the debtor to pay elsewhere, 
nor the debtor force the creditor to receive elsewhere, but, in 
the event of non-payment at that place, the creditor may sue 
in any other place. The debtor who has to pay in a particular 
place should put the creditor en demeure to receive payment 
at that place. The authorities are clear on these points. It is 
provided in the consolidated statute L.C., cap. 82, sec. 26, 
that any action may be commenced at the place where the 
terms of the Superior Court are held, provided the cause of 
such action has arisen within such district, or Defendants, or 
one of Defendants, is domiciled or served personally within 
such district, and that all the Defendants are legally served 
with the process, and not otherwise &c. Two of the Defen- 
dants were personally served in this district. Fréminville, 
Traité de l'Organisation et de la Compétence des Cours d Ap- 
pel, vol. 1 page 286, n° 314 : La cause de l'action est le fait 
ou la disposition de la loi qui fait naitre le droit, et qui lui 
sert de base dans la demande. Quelquefois, à une seule et 
même cause peuvent se rattacher plusieurs actions, c’est-a- 
dire, qu'une cause peut motiver des demandes de choses diffé- 
rentes; ainsi le vendeur non payé a deux actions, l’une en 
paiement, l’autre en résolution. L'action de mandat et l’action 
de gestion d’affaires, mais y est-il dans les deux demandes di- 
versité des cuuses ? Quelle est la cause ? Est-ce dans l’une des 
demandes, le mandut, et dans l'autre, la gestion d'affaires ? 
Nou, ni le mandat ni la gestion d'affaires n'est la cause directe 
(causa proxima) des demandes, cette cause de mon droit, c’est 
l'obligation de rendre compte qui se refère tout aussi bien au 





DE LA PROVINCE DE QUEBEC. 113 


mandat qu’à la gestion d’affaires. Marcadé, De la Prescription, 
pp. 10 et 12: Lu vérité est qu'il ne faut considérer ni le domi- © 
cile du créancier, ni le lieu du paiement (quand il est autre 
que le domicile du débiteur). ... c'est uniquement le domicile 
du débiteur qu’il faut considérer ici; il n'importe pas qu'un 
autre lieu soit désigné pour le paiement ou ait été celui de la 
passation du contrut, car la chose capitale à considérer ici, la 
chose à laquelle la prescription se rattache intimement puis- 
qu'elle vient en opérer l'extinction, c'est l'action, et non pas 
telle ou telle circonstance de la convention; jus ad actionem 
pertinet, non ad megocium gestum. Pothier, Obligations, 
n° 240: Le débiteur ne peut pas à la vérité être obligé de 
payer ailleurs qu’au lieu désigné ; mais faute par lui de payer 
au dit lieu, on peut, si la créance est exécutoire, exécuter les 
biens, en quelque lieu qu'ils soient ; et même si elle est consu- 
laire, on peut l’'emprisonner partout où on le trouve. 

SECRETAN, for Defendants, contended that the breach of 
contract forms part of the cause of action. The money was 
not payable at Quebec, but in England, therefore the breach 
of contract, or the non-payment, did not occur at Quebec, and 
for this reason the whole cause of action did not arise here. 
But besides, the question as to where the cause of action arose, 
there is another. The Con. Stat. L. C., Cap. 82, cited on the 
the other side,distinctly provides that anaction may be brought 
for certain reasons in a district other than that in which the 
cause of action arose, provided one at least of Defendants is 
personally served in such district, and provided also that all 
other Defendants have been legally served with the process ; 
but has this legal service taken place here ? It has been 
already decided, in this case, upon an exception to the form, 
that the action or process was not legally served, and the 
action, is so far as one of Defendants (John H. Patton, is con- 
cerned, has been dismissed. But this very question has been 
already decided between the parties, in a previous action 
brought upon the same deed, in which case, on an exception 
. déclinatoire, the action was dismissed. 

ANDREWS, in reply : As to the judgment rendered in the 
previous case, Plaintiffs were advised to appeal, and, un inti- 
mating Defendants of such intention, the matter was settled 
out of Court. That judgment was clearly erroneous, because, 
even if the exception déclinatmre, then pleaded, had been 
well founded, it was only pleaded by some of Defendants, and 
not by the others who pleaded over to the action, and it was 
not, as the learned judge had erroneously held, an exception, 
ratione mater1iæ, but a personal exception which had been 
raised by those Defendants who had pleaded to the merits, 

TOME X. 8 
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and, yet,on the grounds of its being an exception, ratione 
materia, this action had been dismissed as to all Defendants. 

TASCHEREAU, Justice: The present action is brought on an 
obligation passed at Quebec, payment to be made in seven 
years, with interest, payable in London. For Defendants, it 
was argued that the interest alone was payable in London, 
that the capital was to be paid at St. Thomas, but, as the 
courts reads the contract, the capital as well as the interest is 
payable in London. Mrs. Patton, one of Defendants, has 

leaded by declinatory exception, that she cannot be sued at 

Quebec, and that the action should have been instituted at St. 
Thomas, because the cause of action did not arise at Quebec, 
inasmuch as the debt was not to be paid at Quebec, and that 
Defendant had not been regularly served. The question to be 
decided is, does the obligation passed at Quebec give rise to an 
action at Quebec ? I have been told that the question has 
been already decided between the parties in another action, 
but however much I respect the opinion of the learned Judge 
who has so decided. I cannot but differ and come to an oppo- 
site conclusion. I consider the payment a mere circumstance 
of the contract, and no part of the cause of action. The excep- 
tion must therefore be dismissed. JUDGMENT: Exception dé- 
clinatoire dismissed. (12 D. T. B.C., p. 416.) 

ANDREWS, for Plaintiffs. 

SECRETAN, for Defendant Coxworthy. 


CONTRAINTE PAR OORPS.—GARDIEN. 
BANC DE LA REINE, EN APPEL, Montréal, 2 décembre 1861 


Présents : Sir L. H. LAFONTAINE, Bart. Juge en Chef, AYLWIN, 
DuvaL, MEREDITH et MONDELET, Juges. 


Hiaeins et al., Appelants, et ROBILLARD, Intimé. 


Jugé : 1° Que par la loi du pays le gardien d'effets saisis peut être 
contraint par corps au paiement de la dette, faute par lui de représenter 


ces effets, 
2° Que par tempérament d'équité, les tribunaux ont réduit l'obligation 


de paiement à la valenr des effeis saisis, valeur qui doit être prouvée 
par le gardien. 

3° Qu'un jugement condamnant le gardien à payer une somme 
moindre que la dette, sur preuve produite par le créancier, ne peut être 
attaqué. (1) 

Le 27 février 1857, sur arret-sumple émanant à la poursuite 
de l’Intimé, une certaine quantité d’eftets et épiceries fut saisie 
chez un nommé Bell, et les Appelants en furent nommés gar- 


(1) V. art. 597 C. P. C. 
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diens par l'huissier agissant en vertu du warrant du shérif. 
Le jugement ayant déclaré valable la saisie faite des susdits 
effets et l’ordre de les vendre donné au shérif du district, 
le député-shérif rapporta à la Conr Supérieure que les 
Appelants, mis en demeure de représenter les effets, ne 
s'étaient point conformés à cette demande. Le 17 octobre 
1857, la Cour Supérieure rendit une ordonnance ou règle, 
enjoignant aux Appelants de remettre au shérif les 
effets saisis, sous peine d'y être contraints par corps, à 
moins qu'ils ne se justifiassent cour tenante le 23 du même 
mois. Les Appelantes plaidérent deux réponses par écrit. Par 
la première de ces réponses, les Appelants prétendaient que la 
plus grande quantité en nombre et en valeur des meubles et 
effets qui avaient été saisis-arrêtés en vertu du bref de saisie- 
arrêt avant jugement, avait été enlevée de leur garde et pos- 
session par la saisie et la vente qu'ils prétenduient en avoir 
été faite par Bell, dans l'intervalle entre la saisie-arrêt et la 
reddition du jugement, et ce en vertu d’un bref d'exécution 
émané de la Cour de Circuit dans et pour le district de Mont- 
réal, dans une cause portant le numéro 268, Lefebvre, Deman- 
deur, contre Bell, Défendeur ; que, quant au reste des meubles 
et effets saisis-arrétés ils ne valaient pas plus de £15, et avaient 
été enlevés et vendus par Bell hors de leur connaissance, et ils 
offraient d’en payer la valeur, savoir: £15, entre les mains du 
shérif. Et ils concluaient au rejet de la régle. Une liste des 
effets que les Appelants prétendaient ainsi saisis et vendus & 
la poursuite de Lefebvre était comprise dans cette réponse. 
L'autre réponse comportait une dénégation générale et spéciale 
. de toutes les allégations mentionnées tant dans la règle que 
dans la motion, et contenait les mêmes conclusions. Les 
Appelants produisirent avec leurs réponses une copie du 
procés-verbal de suisie dans la cause No. 268, entre Lefebvre 
et Bell. L'Intimé répondit à la première des réponses en 
disant que les Appelants, dans le cas où telle saisie et vente 
auraient été réellement faites à la poursuite du dit Lefebvre, 
auraient dû dénoncer telle saisie au dit Intimé, et prendre les 
moyens nécessaires pour empêcher la vente de ces effets, 
attendu que saisie sur saisie ne vaut. Les Appelants n'ayant 
pas prouvé les faits allégués dans leurs réponses, la Cour Supé- 
rieure, par jugement interlocutoire du 26 mars, 1859, ordonna : 
“ avant faire droit sur la demande pour contrainte par corps 
“contre Adam Higgins et Joseph Hickman, qu'il fût procédé, à 
“ leur diligence, sous six jours à compter de la signification du 
“ ce jugement, et, à leur défaut de ce faire, à la diligence de 
“Demandeur, en la manière ordinaire, à établir la valeur des 
“biens, meubles et effets saisis” Ce jugement ayant été 
signifié aux Appelants, ils ne firent aucune preuve. L'Intimé 
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fit entendre deux témoins qui, sans avoir vu les effets saisis, 
mais, après avoir pris communication du procès-verbal, firent 
une évaluation approximative de la valeur des effets saisis. 
Sur cette preuve la Cour Supérieure rendit, le 30 juin, 1859, 
jugement comme suit: “ Lu cour, après avoir entendu le De- 
mandeur et les mis en cause, sur le mérite de la règle émanée 
le 17e jour d'octobre, 1857, vu le jugement interlocutoire rendu 
le 26e jour de mars, 1859, lequel ordonnait, avant faire droit 
sur la règle, qu'il serait procédé à la diligence des dits Adam 
Higgings et Joseph Hickman, mis en cause, sous six. jours à 
compter de la signification du jugement du vingt-six mars, 
1859, et, à leur défaut de ce faire, à la diligence du Demandeur, 
en la manière ordinaire, à établir la valeur des biens, meubles 
et effets de groceries saisis sur le Défendeur et non représentés, 
ainsi qu'il appert au rapport du shérif, les dits effets désignés 
comme suit, savoir: “ deux cent vingt-neuf cruches, etc,” et 
attendu qu'il appert par la preuve fuite par le Demandeur que 
la valeur des susdits biens, meubles et effets de eries est 
de la somme de £183 9 8, déclure absolue la dite régle du dix- 
septième jour d'octobre 1857, en conséquence, ordonne que 
Adam Higgins et Joseph Hickman soient contraints par corps, 
et incarcérés dans la prison commune de ce district jusqu'à 
ce qu'ils aient payé au Demandeur la somme £183 9 8, valeur 
des biens, meubles et effets de groceries saisis, mis sous les 
soins et sauvegarde des dits Adam Higgins et Joseph Hickman 
et non représentés, etc.” 

AYLWIN, Juge: Les moyens d’éluder l'exécution des juge- 
ments et de frustrer les créanciers sont déjà trop souvent mis 
en usage, mais ce serait encore augmenter le mal d'uhe manière 
dangereuse, s'il était permis à des tiers étrangers, comme les 
gardiens, de s'entremettre entre le créancier et le débiteur au 
détriment du créancier ; par l’ancienne loi francaise, qui est la 
loi du pays, le gardien était soumis à la contrainte par corps, 
à moins qu'il ne payât la dette entière. Néanmoins, par un 
tempéramment d'équité, les tribunaux, considérant qu'il peut 
arriver que les effets saisis soient d’une moins grande valeur 
que la dette, ont limité la contrainte par corps au défaut du 
paiement de cette valeur. Les Appelants, dans le cas actuel, se 
plaignent de l’absence de preuve de cette valeur. Cette plainte 
est mal fondée. Ils sunt précisément dans la position d’une 
personne qui par la loi est tenue de faire inventaire, tel que 
la veuve commune, l'usufruitier, et qui a omis cette formalité. 
Les effets ne se trouvant plus, on est réduit à invoquer la 
commune renommée et à faire une preuve générale de la valeur 
probable des effets. Pour obtenir le bénéfice du tempéram- 
ment d'équité, adopté par les tribunaux dans les cas analogues 
à celui-ci, il était du devoir du gardien d'établir que les cffets 
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saisis étaient d’une valeur moindre que le montant du juge- 
ment rendu contre Bell. C'est ce que cette Cour a maintenu 
dans la cause de Leverson et Boston, (1) où la valeur prouvée 
par Boston des effets réclamés a été adoptée en l'absence de 
preuve contraire de la part de Leverson. Ici, l’Intimé qui n'a 
peut-être jamais vu les effets saisis ne pouvait faire la preuve 
de leur valeur que d’une manière générale. Les Appelants au 
contraire connaissaient mieux que tout autre les objets dont 
ils se sont rendus gardiens. Ils avaient le droit de prendre pos- 
session des effets, et c'était à eux à prendre leurs précau- 
tions pour en établir la valeur. La Cour est d'opinion que la 
preuve faite dans cette cause est suffisante pour justifier le 
jugement rendu contre les gardiens qui n’ont à payer ainsi que 
la somme de $183 9 8, au lieu de la créance entière de l’In- 
timé. Le jugement est en conséquence confirmé, “ considérant 
qu'il n'y à pas mal jugé.” (12 D. T. B.C, p. 3.) 

MONDELET, Juge, dissentiente. 

DruMMOND et BÉLANGER, pour les Appelants. 

LORANGER et LORANGER, pour l'intimé. 


DOMICILE.—PROCEDURE.—PROTET DE BILLET. 
BANC DE LA REINE, EN APPEL, Montréal, 2 décembre, 1861. 


Présents: Sir L. H. LAFONTAINE, Bart., Juge-en-Chef, 
AYLWIN, DUVAL, MEREDITH et MONDELET, Juges. 


Ryan et al., Appelants, et Mato, Intimé. 


Jugé : 1° Que, dans l’espéce, une personne nommée à un office tempo- 
raire dans un lieu où elle s’est transportée seule, laissant néanmoins sa 
famille pour quelque temps encore au domicile qu’eile avait lors de sa 
nomination, n’est pas censée avoir changé son domicile, et que l’avis de 
protêt d’un billet par elle endossé, laissé à san ancian domicile est va- 
et ey suffisant pour la rendre responsable du paiement de tel bil- 
et. 

2° Que, même pour invoquer ce moyen d'exception, le Défendeur 
devait fournir l’affidavit requis par la 20% Vic., cap. 44, sect. 87. (3) 


L'action était portée par l’Intimé contre l'Appelant, Mathew 
Ryan, comme signataire, et contre l’hon. T. J. J. Loranger, 
comme endosseur d'un billet promissoire pour.la somme de 
$400 devenu dû et protesté le 30 janvier, 1858. Le Défendeur, 
Loranger, contesta la demande de l’Intimé, alléguant qu'il 
n'avait jamais reçu avis légal du non-paiement et du protêt du 


(1) 7 R. J. R. Q., p. 55. 
(2) V. art. 80 C. C. 
(3) V. art. 145 C. P. C. et 1223 C. C. 
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billet ; qu'à l'époque où il devait recevoir tel avis pour donner 
au Demandeur un droit d'action contre lui, il n'avait pas sa 
résidence à Montréal, où le notaire, qui avait protesté le billet, 
prétendait lui avoir donné avis du protêt, qu'il résidait alors 
depuis le 18 janvier, 1858, à Toronto, où il exerçait publique- 
ment les fonctions de Secrétaire et Régistrateur de la pro- 
vince, et de membre du Conseil Exécutif d'icelle; qu'il avait 
résidé à Toronto sans interruption depuis le 19 janvier, 1858, 
jusqu’au 4 août de la même année, fait qui était de notoriété 
publique, le Défendeur ayant été commissionné comme tel 
Secrétaire-Registrateur et Conseiller Exécutif, par commission 
publique dûment enregistrée et publiée dans la Gazette du 
Canada, dans le mois de novembre 1857, ce qui était ou 
devait légalement être à la connaissance du Demandeur ; que 
c'était par erreur que le notaire prétendait avoir laissé une 
copie de l'avis de protêt à la résidence du Défendeur ; qu’enfin 
l'avis de protêt produit par le Demandeur était irrégulier en 
ce qu'il ne mentionnait pas l'heure à laquelle il avait été laissé. 
À l'enquête, le Demandeur fit entendre le notaire qui avait 
donné l'avis du protêt en question, lequel déposa avoir laissé 
le dit avis dans une maison, sur la rue Lagauchetière, à 
Montréal, où Loranger faisait sa résidence avec sa famille 
depuis plusieurs mois, parlant à sa sœur ; que, dans tous les 
cas, c'était là la dernière résidence de Loranger, à Montréal. 
Le Défendeur, de son côté, examina deux témoins pour prou- 
ver que depuis le 19 janvier, 1858, au 4 août de la même 
année, il avait exercé ses fonctions de Secrétaire, etc. à Toronto, 
et que, pendant ce temps, il logeait au Rossin House, dans cette 
dernière ville. Interrogé sur faits et articles, l’Appelant, Lo- 
ranger, au 6e interrogatoire, répondit : “ Lors de mon départ 
pour Toronto, le dix-neuf janvier 1858, n’ayant pu alors com- 

léter les préparatifs nécessaires pour mettre à effet ma réso- 

ution d'amener ma famille avec moi à Toronto, elle est restée 
dans la maison que j'avais occupée avec elle, et cela jusqu'au 
trois ou quatre avril, époque où je l’ai emmenée avec moi à 
Toronto ayant enlevé mon ménage de ma maison. Pendant 
tout le temps que j'ai demeuré à Toronto, depuis le trois ou 
quatre avril, ma famille y a demeuré avec moi à l'exception de 
deux ou trois semaines.” Lors de l’audition au mérite, l'Intimé, 
fit une motion pour le rejet de la preuve offerte par le Défen- 
deur, Loranger, pour deux raisons. 1° Parce que le Défendeur, 
n'avait pas accompagné sa défense d’un affidavit, tel que requis 
par la 87ème clause de l'acte de judicature de 1857 ; 2° Parce 
que le certificat du notaire étant un acte authentique, ne 
pouvait être attaqué que par la voie de l'inscription de faux. 

e jugement de la cour de première instance est comme suit: 
“The Court, Considering that Plaintiff hath proved and 
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established the material allegations of his action, and that, 
by reason of there being no affidavit produced by Defendant 
Loranger, with his plea to the action and demand of Plaintiff, 
denying that any good and legal notice of the protest for non 
payment of the note on which its present action is based, was 
ever given or served upon him the endorser upon the note; 
and, Farther considering that, by the effect of the 20 Vic., ch. 
44, sect. 87,every protest, notice and service shall be presumed 
to have been regularly made and proved, unless with the plea 
denying the regularity and sufficiency of protest, notice or 
service an affidavit is filed and produced according to the 
provisions of the act ; and further considering that by reason 
of the absence of such affidavit, and by force of the said 
statute, the fact of the regularity and sufficiency of such 
protest notice or service cannot be traversed or put in issue: 
and considering that the evidence adduced by Defendant, 
Loranger, cannot in law affect the issue settled by the statute 
in question, the court doth grant the motion of Plaintiff for 
the rejection of the evidence adduced on the part of Loranger, 
and doth reject the depositions and hold them as naught and 
of no effect, and the court adjudging upon the claim of Plain- 
tiffdoth condemn Defendants, jointly and severally, to pay 
and satisfy to Plaintiff the sum of $400,” &c. L'appel quoique 
porté au nom des deux Défendeurs n'a été soutenu que par 

ranger, qui invoquait, à l'encontre du jugement rendu 
contre lui, une décision de la cour du Banc de la Reine, en 
juin 1861, déclarant que l'affidavit en question n'était pas 
d’une nécessité indispensable. (1) La Cour d'Appel (Mondelet, 
juge, dissentiente,) a maintenu le jugement de la Cour de 
première instance, considérant qu'il n’y avait pas erreur dans 
ce jugement. (12 D. T. B.C, p. 8.) 

RANGER, L O., pour l’Appelant. 
Dorion, Dorion et SENÉCAL, pour l'Intimé. 


(1) 11 D. T. B. C., p. 273, Browne & Dow. 
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OPPOSITION EN SOUS-ORDRE. 
QUEEN’s BENCH, IN APPEAL, Québec, 13th December 1861. 


Before Sir L. H. LAFONTAINE, Bart., Chief-Justice, AYLWIN: 
DuvaL, MEREDITH and MONDELET, Justices. 


THOMPSON, Appellant, and MARTEL, Respondent. 


Jugé: Qu’une opposition en sous ordre ne peut étre faite contre le 
cessionnaire du débiteur de l’Opposant en sous-ordre, même si l’Oppo- 
sant en sous-ordre allégue la nullité du transport fait au cessionnaire. 


MEREDITH, Justice: The monies before the court for distri- 
bution, are the proceeds of the sale of real estate belon ing to 
tiers-saisie, Sarah Harriet Munro, ès qualité, who, by er 
declaration, as such ¢ters-saisie, acknowledged that she owed 
Defendants, Mary Charlotte Munro et al, £198 7 0, with certain 
interest, for the payment of which sum of money and interest, 
the real estate has been sold. After judgment had been ren- 
dered declaring the attachment, under the writ of saisie-arret, 

xd and valid, and ordering the tiers-saisie to pay over to 

laintiff the amount of his claim, £15 16 0, with interest and 
cost, Defendants, Mary Charlotte Munro et al, made a transfer 
to Opposant Thompson, of the debt and interest so due to 
them by ¢tvers-saisie; and it is upon the transfer thus made 
that the opposition of Thompson is founded. Etienne Martel, 
has also fyled an opposition en sous ordre, in which he alleges 
that the Defendants, Mary Charlotte Munro et al, are indebted 
to him in the sum of £41 12 0, as the amount of certain taxed 
bills of costs and that he had a hypothec on part of the real 
estate sold in this cause for £29 11 3; and, in said opposition 
en sous ordre, Martel further alleges that“ at the time of the 
execution of the assignment or transfer mentioned in the 
opposition of Thompson, he Thompsen knew that Defendants 
were indebted unto Martel, and that the deed of mortgage in 
favor of Martel existed, and was unpaid; that, long previous, 
and at the time of the execution of the assignment or transfer, 
Mary Charlotte Munro was absent from this province and 
” notoriously insolvent, and is now residing in a foreign country, 
and absconding ; that the assigment or transfer made 
and executed by Mary Charlotte Munro, in favor of 
Thompson, was so made and executed, pending the suit in this 
cause, and to the prejudice (intended) of present opposant, 
and for a consideration not valuable in law;” and he prays, 
‘ that, vut of the proceeds of the sale of the immoveable pro- 
perty, and of the distribution to be made to Thompson, the 
assignee and transferee of Mary Charlotte Munro et al, he 
may be collocated en sous ordre to and upon Mary Charlotte 














DE LA PROVINCE DE QUEBEC. 121 


Munro, and Thompson, as sucn assignee and transferee, 
and as representing) Mary Charlotte Munro et al., in the 
sum of £41 12s, or such other sum and sums of money, 
which Opposant may justify to be due unto him with interest 
and costs.” The Appelant Thompson pleaded to the oppo- 
sition ou sous ordre of Martel, by a défense aw fonds en 
drovt, in support of which the following among other reasons 
were assigned : “ That the claim of Opposant en sous ordre, 
founded on the taxed bills of costs filed in support thereof, is 
a cloim against Mary Charlotte Munro, and William Munro, 
and not against Opposant; that the claims of Opposant en 
sous ordre, founded on said mortgage ought to have been the 
subject matter of an opposition afin de conserver, and not of 
an opposition en sous ordre ; that admitting that such transfer 
made to the said Opposant was illegal, then the proceeds of 
the sale ought to be paid over to Defendants in this cause ; 
that again, admitting that such tranfer was illegal, the Oppo- 
sant en sous ordre could not then claim to be collocated en 
sous ordre to Opposant, inasmuch as the judgment declaring 
such tranfer illegal, would at the same time dismiss the oppo- 
sition, and such opposition being dismissed Opposant en sous 
ordre could not then receive the amount claimed in the 
opposition en sous ordre; that the assignment or transfer 
must be either legal or illegal; if legal, then the proceeds of 
the sale, of right, belong to Opposant ; if illegal, such proceeds, 
after paying Plaintifl’s claims, belong to Defendants, and, in 
either case, Opposant en sous ordre cannot be benefitted.” The 
reasons thus assigned on behalf of Appellant, appeared to me 
at the time of the argument, and still appear to me, to be quite 
conclusive ; so much so that I do not deem it necessary to add 
anything to them. The Respondent however contended that the 
course which he pursued was the only one open to him for the 
preservation of his rights ; but such is not the case. The Res- 
pondent, as a creditor of Defendants, could have exercised their 
rights as regards the tiers-saisie ; and the mode in which such 
rights ought to be exercised, is well explained in the 4th 
Proudhon, from nos. 2237 to 2258 inclusively. But Martel 
cannot, through the instrumentality of Thompson, exercise 
the rights of the Defendunt, which, in effect,is what is attempted. 
In a word, Martel cannot attempt to enforce the transfer, so 
as to causc Thompson to received the money ; and, at the same 
time, impugn it as null and fraudulent, so as to cause a por- 
tion of the monies to be received by Thompson to be paid 
over to himself. The Respondent also cited numerous autho- 
rities for the purpose of establishing that an opposition en 
sous ordre, and a suisie-urret are in principle the same ; but I 
do not see that the establishing of that proposition can be of 
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much benefit to Respondent; for Appellant has not now in 
his hands the sum of money claimed -by Respondent ; and 
recording to the pretensions of the latter, that sum of money 
ought never to come into the hands of Appellant ; and there- 
fore a saisie-urret in his hand would be useless. The argument 
urged by Appellant with respect to the opposition en sous 
ordre is equally applicable to a saisie-arret. If the money in 
dispute really belongs to Appellant, then it cannot be attached 
in his hands ; and if the money does not belong to him, but to 
Defendants, then it ought not to be allowed to come into the 
hands of Appellant; but is is not by a writ of saiaie-arret 
that this should be prevented. For these reasons I think the 
défense en droit ought to have been maintained. 

MONDELET, Justice: I altogether agree with M. Justice 
Meredith, the Défense en droit should have been maintained, 
and not dismissed. The pretension that the saisie en sous 
ordre should operate in this case, is untenable. I, therefore, 
am of opinion that the judgment of the Court below, should 
be reversed, and the record sent back, in order that the par- 
ties may proceed to proof in the case, as to law and justice 
may appertain. 

Sir L. H. LAFONTAINE, Bart. Juge-en-Chef: L’Appelant et 
l'Intimé étaient opposants afin de conserver en Cour de pre- 
nière instance, le premier par une opposition directe, et le 
deuxième par une opposition en sous ordre, dans une cause où 
John Rohinson Hamilton était le Demandeur, et Mary Char- 
jotte Munro, veuve de William Day, et Wiliam Munro, tuteur 
des enfants de ces derniers, Défendeurs. Dans cette cause, 
l'action avait été accompagnée d'une saisie-arrêt entre les 
mains de Thoinas Kelley, et celles de Sarah Harriet Munro, 
veuve de Robert Wily Fitton, comme ayant été commune en 
biens et comme tutrice de leurs enfants. Sarah Harriet Munro 
ayant déclaré qu’en ses dites qualités, elle devait aux Défen- 
deurs la somme de £198 7 0f, en vertu d'une obligation por- 
tant hypothéque du 18 septembre 1850, il intervint un juge- 
ment qui, déclarant la saisie-arrét bonne et valable, condemna 
Harriet Munro à payer au Demandeur Hamilton, à l'acquit 
des Défendeurs, une somme de £15 1 6 avec intérêt et dépens. 
Hamilton fit saisir et vendre, sur Harriet Munro, veuve du 
dit Robert Wily Fitton, un immeuble que ce dernier avait, 

ar un acte du 18 septembre 1850, hypothéqué en faveur du 

éfendeur. Le produit du décret fut mis en ordre de distribu- 
tion. Il excède de £113 14 11 ce qui est nécessaire pour payer 
le Demandeur Hamilton. L’Appelant présente, au soutien de 
son opposition atin de conserver, un transport que les Défen- 
deurs lui ont fait de la somme de £198 pour £100, après le 
jugement qui a déclaré la saisie-arrêt bonne et valuble. Le 
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transport n’a pas été signifié; Martel aurait donc pu saisir- 
arréter entre les mains de Harriet Munro, ou celles y u shérif, 
les deniers en question, jusqu'à due concurrence de sa propre 
créance, et ce à l'encontre du cessionnaire lui-même, l'Appe- 
lant. Les Défendeurs auraient pu faire opposition et être col- 
loqués. Nul doute qu'en pareil cas une opposition, appelée 
ordinairement une opposition en sous ordre, de la part de 
Martel, n'eût été admissible. Les Défendeurs ne sont pas la 
partie saisie. C’est Harriet Munro, dont les Défendeurs étaient 
les créanciers, et ayant, comme tels, le droit de former une op- 
position directe afin de conserver, sur laquelle serait venue 
s'enter bien vulablement et sans donner prise à aucune objec- 
tion à la forme, une opposition en sous-ordre de Martel, leur 
créancier. Le fait que c’est leur cessionnaire qui a formé l'op- 
position a-t-il changé la position de Martel? a-t-il pu faire 
perdre à ce dernier, sans aucune co-opération de sa part, même 
à son insu, un droit qu'il avait auparavant ? je ne le pense 
pes. Le cessionnaire ne fait qu’exercer les actions du cédant, 
dont le transport laisse les droits des tiers intacts. Si la terre 
qui a été saisie eût appartenu à un tiers lors du jugement 
contre Harriet Munro, Hamilton aurait pu intenter contre ce 
tiers l’action hypothécaire, car il était saisi, vis-à-vis de ce tiers, 
de la somme qu’il avait saisi-arrêtée entre les mains de Harriet 
Munro, débitrice des Défendeurs, ses débiteurs. Mais l’Appe- 
lant, en l'absence de la signification de sa cession, aurait-il pu 
procéder valablement par action hypothécaire, contre ce tiers ? 
certainement non. L'Appelant, dans l'espèce, parait être censé 
nagir qu'au nom du cédant, et, pour cette raison, je pense que 
Martel était recevable dans son opposition, même telle qu'il l'a 
formulée. Elle est formulée d’abord en sous-ordre des Défen- 
deurs, ses débiteurs, qui sont créanciers de la partie saisie, et 
qui font exercer leurs droits par l’Appelant, puis en sous-ordre 
de l’Appelant lui-même qui a fait l'opposition directe à fin de 
conserver, et qui, en cela, ne fait qu'exercer les droits.des 
cédants et agir pour eux, ou en Jeurs noins. Par son opposition, 
Martel allègue tout ce qui est necessaire pour la rendre adinis- 
sible en loi. Il allègue l’insolvabilité des cédants au temps du 
transport, leur absence du pays, même la fraude qu'il impute à 
l’Appelant dans les circonstances où il a accepté le transport. 
Il ne demande pas, il est vrai, que ce transport soit entièrement 
déclaré nul, car il n'a pas d'intérêt à le faire. Sa créance, qui 
forme le montant de son opposition, n'est que de £41 12 0, 
tandis que la somme cédée à l’Appelant est de £198, et que le 
produit du décret, qui reste à distribuer, le Demandeur payé, 
excède de beaucoup la créance que Martel réclame, de manière 
qu'il reviendra encore une assez forte somme à l'Appelant. 
Adopter le point de vue contraire, ce serait, ce me semble, 
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consacrer en principe que le créancier d'une partie saisie, 
lorsqu'il aura à craindre une opposition à fin de conserver, 
appelée communément opposition en sous-ordre, de la part de 
son propre créancier, pourra se soustraire au désagrément de 
cette opposition, en faisant un transport de sa créance à un 
tiers. I] me paraît que l'Appelant s'est mépris sur l'opposition 
de Martel, en la croyant uniquement fondée sur l'acte portant 
hypothèque qu'il invoque, hypothèque qui lui aurait été donnée 
par Fitton : outre que Martel avait déjà ullégué, en premier 
eu, que les Défendeurs lui devaient, pour services profes- 
sionnels, dans une cause indiquée, la somme de £41 11, qui fait 
l'objet principal de son opposition, et que cette allégation suffit 
par elle-même pour ne pas rendre adunissible, sous ce rapport, 
une défense en droit, l'acte qu’il invoque ensuite n'est pas pour 
la même somme ; il est pour une somme moindre : et l'acte ne 
pouvait être tout au plus qu'une sûreté collatérale. Je suis 
donc porté à conclure que la cour de premiere instance a bien 
jugé en déboutant l’Appelant de sa défense en droit. (12 D. T. 
B.C, p. 11.) 
JONES and HEARN, for Appellant. 
TESSIER and Ross, for Respondent. 


VENTE PAR UN COMMERCANT. 
BANC DE LA REINE, EN APPEL, Montréal, 2 décembre, 1861. 


Présents : Sir L. H. LAFONTAINE, Bart., Juge-en-Chef, 
AYLWIN, DUVAL, MEREDITH et MONDELET, Juges. 


Davis, Appelant, et BEAUDRY, Intimé. 


Jugé : Que, dans l’espèce, la vente faite par un individu 1épnté com- 
merçant de chevaux, dans un endroit servant de marché pour telle 
vente de chevaux appartenant à l’'Intimé, était valable; et que tel 
comwerçant était suffisamment autorisé pour effectuer telle vente par 
le dit Intimé. 


Le 6 avril, 1859, l'Intimé tit émaner un bref de saisie, reven- 
diquant, contre un nommé Laflamme, quatre chevaux qu'il 
disait avoir été illégalement détournés de sa possession, et 
conduits dans les écuries d'un nommé Irish. Le même jour, les 
chevaux furent saisis et mis sous la main de la justice. 
Laflamme contesta la demande, alléguant qu'il faisait le 
commerce de chevaux en société avec l’Intimé, et qu’en cette 
qualité il avait vendu les chevaux en question à l’Appelant 
pour la somine de $575, dont $475 comptant, et qu'il les avait 
en conséquence livrés à l'Appelant. L’Appelant, de son côté, 
intervint dans la cause, demandant muin levée de la saisie, en 
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wit, the 5th day of April, 1859, the four mares had been sold 
disant qu'il avait acheté les chevaux en question de bonne 
foi et ouverteinent, et en avait obtenu livraison; que La- 
Hanime était un commerçant de chevaux, à qui les chevaux 
saisis avaient été consignés pour être vendus au compte de 
l'Intimé; qu'en vertu des dispositions de l’acte 10 et11 Vic. 
ch. 10, la vente ainsi faite était valable, et qu'il était devenu 
propriétaire légal de ces chevaux. 

Le 31 mars 1861. La Cour Supérieure rendit le jugement 
qui suit: “The Court considering that Plaintiff hath fully 
established the material allegations in his declaration and ac. 
tion contained, and that the four horses seized in the posse: - 
sion of Defendant, by process of saisie revendication, are thr 
property, of and belong to Plaintiff: and, further, considering 
that Defendant hath failed to establish, by legal and sufficient 
evidence, that he Defendant was, at the time plaintiff pur- 
chased and acquired the horses, the co-partner or part owner 
and proprietor of the horses, or that the Defendant ever had any 
right of property in the horses, by reason of which or by law, 
Defendant could claim any right of property in or disposition 
over the horses ; and, further, considering that the sale of the 
horses by Defendant to the intervening party was unautho- 
rized by Plaintiff ; and that Defendant had no right in law in 
any form or manner to dispose of the horses to the loss and pre- 
judice of Plaintiff as proprietor of the horses, doth overrule the 
exception pleaded by Defendant, and doth order and adjudge 
that the horses be delivered up to Plaintiff as the owner and 
proptietor thereof, &c. And the Court, proceeding to adjudge 
on the intervention filed by the intervening party : considering 
that the intervening party hath failed to establish the material 
allegations of the intervention, and that the sale set up in and 
by the intervention in law and in fact passed no property 
whatever to the intervening party, and had not the effect in 
law of dispossessing Plaintiff of his rights in the horses, doth 
dismiss the intervention with costs.” Sur appel de ce jugement, 
Davis invoquait la reconnaissance de l'Intimé qui avuit assi- 
gné Laflamme comme commerçant, et non comme domestique : 
et disait qu’en supposant que Laflamme ne fût pas l'associé de 
l’Intimé dans la propriété de ces chevaux, l'Intimé en laissait 
et autorisait la vente à Laflamme, qu dès lors, pouvait en dis- 
poser et en transférer la propriété. La Cour du banc de lu Reine 
admit les prétentions de Davis, et rendit le jugement suivant : 
“ Seeing that, on the 6th day of April, 1859, when under the 
process of revendication sued out by Respondent, the attach- 
ment of the four brown mares in question was effected, the 
same were not in the custody, power or possession of François 
alias Francis Laflamme, trader, the Defendant against whom 
Respondent brought suit : Seeing that, on the day previous, to 
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to Appellant by Laflamme and delivered, and had been 
removed from the stables of Laflamme, where previously, 
they had been kept and stabled by Appellant to the stables 
of Henry Irish, where they were in livery and keeping, at 
the costs and expense of Appellant, as being his property 
and in his possession : Seeing that Laflamme had, long before 
the sale by him made to Appellant, been intrusted by Res- 
pondent with the custody and possession of the mares, and 
that Laflamme was his agent and was authorized to offer 
them for sale and to make sale thereof: Seeing that Appel- 
lant purchased the same in good faith from Laflamme, who 
was well known to be a dealer in horses, and accustomed to 
buy and sell them : Seeing that Appellant paid to Laflamme 
the price of the horses in good faith, that is to say, In money, 
at the time of the sale, the sum of $475, and that Laflamme, 
by reason of the transaction having been completed after 
banking hours, consented to wuit till the next day for the 
payment of the sum of $100 remaining due upon the price, to 
wit, the sum of $575: Seeing that under the provisions of the 
statute in this behalf, to wit, the 10th and 11th Vict., Cap. 10 
(Consol. Statute of Canada, Cap. 59) Respondent was bound 
by the sale made by his agent and factor Laflamme, and. 
Appellant, in making such purchase, was and is fully 
protected. Seeing that Appellant hath fully established in 
evidence the allegations contained in his intervention, and 
that Respondent hath wholly failed to make proof of his 
contestation thereof, and to show that Laflamme was a mere 
groom, hostler or stable servant and not an agent authorized 
to sell ; Seeing, therefore, that in the award of the judgment 
in favor of Respondent, as Plaintiff in revendication af the 
four brown mares, and the disinissal of Appellant’s interven- 
tion in the court below, there is error; It is considered and 
adjudged that the judgment rendered in the Superior Court, at 
Montreal on the 30th day of March last, be, and it is hereby, 
reversed, annulled and set aside; and proceeding to render 
the judgment which the court below ought to have given, it 
is considered and adjudged that the attachment effected of 
the four brown mares, be, and the same hereby is set aside 
and vacated, the contestation and plea of Respondent to the 
intervention of Appellant is overruled and dismissed and 
main-levée of the attachment granted in favor of Appellant ; 
and Respondent is further condemned to restore and deliver 
up the mares to Appellant within three days from the service 
upon him of a copy of the present judgment. Sir Louis Hy- 
polite Lafontaine, Bart., Juge-en-Chef, dissentiente. (12 D. T. 
B. C. p. 18.) 
TORRANCE et MorRIs, pour l'Appelant. 
CARTER et GIROUARD, pour l’Intimé. 
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APPEAL TO THE PRIVY COUNCIL. 
PRIVY COUNCIL, 10th February, 1862. 


ON APPEAL FROM THE COURT OF APPEALS OF LOWER-CANADA. 


Present : The Right Hon. Lord CHELMSFORD, the Right Hon. 
the Lord Justice Knight Bruce, the Right Hon. Sir 
EDWARD Ryan, and the Right Hon. the 
Lord Justice TURNER. 


ANDREW MACFARLANE, and another, Appellants, and Fran- 
CoIs LECLAIRE, and JEAN LECLAIRE, Respondents. 


The 34th Geo. III, ch. 6, sec. 30 of the Acts and Ordinances of Lower 
Canada, enacts that the Judgment of the Court of Appeals of that 
pruvince shall be final in all cases, where the matter in dispute shall 
not exceed the sum or value of £500 sterling. L. brought an action 
against D. in the Superior Court at Montreal to recover the amount of 
certain promissory notes, with interest, amounting in the whole to a 
sum less than £500. L., in his declaration, claimed a writ of saiste-arrét 
or attachment before judgment against the goods, etc., of D.,in the 
hands of M, which war granted. D. suffered judgment by default. L. 
obtained judgment on his writ of suisi-arrét, by which the goods of M., 
of the value of £1,642, which were on appeal, were declared by the 
judgment of the Court of Queen’s Bench, in Lower Canada liable to his 
claim. Leave to appeal to the Queen in Council from this jydgment was 
granted to M. by the Court of Queen’s Bench in Lower Canada. On 
petition to rescind the leave to Appeal, on the ground of the value of 
the subject-matter being within the amount prescribed by the act 34th 
Geo. III, ch. 6, sec. 30. 

Held : That in determining the question of the value of the subject- 
matter in dispute upon which the right of appeal depended, the proper 
course was to look at the judgment as to the extent that it affected the 
interest of the party prejudiced by it, and seeking to relieve himself 
from it by appeal, and that in this case, considering the amount seized, 
the matter in dispute upun which the appeal was founded, exceeded in 
value the sum of £500. 

Her Majesty in Council is not precluded from entertaining a petition 
to rescind leave to appeal on the ground of want of jurisdiction, by the 
- fact, that leave to appeal was granted by a Colonial Court under the 
authority of a Colonial Statute, as the construction put hy the Colonial 
Court upon the act can be reviewed by the judicial committee. 


This was a petition to rescind the leave to appeal, which 
had been granted by the Court of Queen’s Bench in Lower 
Canada from a judgment of that Court, under the following 
circumstances: Respondents brought an action in the Su- 
perior Court at Montreal against one Delesderniers to recover 
the amount of certain promissory notes and interest, 
amounting to £417 ,0,8d. canadian currency. Respondents, in 
their declaration, claimed a writ of suiste-urrét or attachment 
before judgment, against the goods, merchandize, chattels, 
moneys, credits and effects of Delesderniers, which were alleged 
to be in the hands of Appellant, and prayed that they might be 
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summoned as a“ {iers-raisie.” Delesderniers suffered Judgment 
by default, and was condemned to pay Respondents the sum 
sued for,namely £417,0,8d. Upon the writot saisie-arret being 
issued, Appellants denied having any goods, merchandize 
chattels, credits or effects of Delesderniers in their possession, 
and stated that the goods, etc., alleged to be the property of 
Delesderniers, had been purchased by Appellants from one 
Prévost for the sum of £1,642, 14s. 5d. Respondents, in reply, 
alleged that the transfer of the goods, etc, by Prévost to Appel- 
lants, was fraudulent and void as agamst the creditors of 
Delesderniers, and particularly (nommément) as against 
themselves. The Superior Court at Montreal dismissed the 
proceedings against Appellants, on the ground that, as Prévost 
was not a party tothe proceedings, the court could not declare 
the transfer of the property to Appellants by Prévost to be 
fraudulent and void. Respondents appealed from this judgment 
to the Court of Queen’s Bench of Lower Canada, when the 
judgment of the Superior Court at Montreal was reversed. 
Appellants, being dissatisfied, applied for and Jeave was 
granted by the Court of Queen's Bench to appeal to the Queen 
in council. Respcndents (Leclaire) now presented a petition to 
-escind the leave to appeal granted by the court below. 

The Solicitor-General (Sir R. Palmer) and Mr. Charles E. 
Pollock, in support of the petition : 

By the act of the province of Lower Canada 34th Geo. III, 
ch. 6, sec. 30, (1) the judgment of the Court of Appeals is final 


(1) This section is in these terms: ‘‘ Be it enacted that the judgment of 
the Court of Appeal of that province shall be final in all cases where the 
matter in dispute shall not exceed the sum or value of £500 sterling ; but in 
cases exceeding that sum or value, as well as in all cases where the matter 
in question shall relate to any fee of office, duty, rent, revenue or any sum 
or sums of money payable to His Majesty, titles to lands or tenements, 
annual rents, or such like matters or things, where the rights in future may 
be bound, an appeal shall lie to His Majesty in His Privy Council, though the 
immediate sum or value appealed for be less than £500 sterling, provided 
security be first duly given by the Appellant that he will effectually prosecute 
his appeal and answer the condemnatiun, and also pay such costs and damages 
as shall be awarded by His Majesty in his Privy Council in case the judgment 
of the said Court of Appeals of this province shail be affirmed, or provided 
the Appellant agrees and declares in writing, at the clerk’s office of the court 
appealed from, that he doeg not object to the jucgment iven against him 
being carried into effect according to law, on which condition he shall give 
sureties for the costs of appeal only in case the appeal is dismissed, and on 
condition also that the Appellee shall not be obliged to render or return to 
the Appellant more than the net proceeds of the execution, with legal 
interest on the sum recovered, or the restitution of the real property and of 
the net value of the produce nnd revenues of the real property whereof 
the Appellee has been put in possession in virtue of the execution, to take 
place from the day he recovered the sum or possessed the real property. until 
perfect restitution is made, but without any damages against the Appellee by 
reason of such execution in case that the judgment be reversed, any law, 
custom or usage to the contrary notwithstanding.” 
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in all cases where the matter in dispute shall not exceed the 
sum or value of £500 sterling. Here the sum sued for, and the 
judgment recovered, was under that prescribed amount. Such 
leave to appeal was therefore, an excess of the court’s statu- 
tory jurisdiction and ought to be rescinded. Cuvillier vs. 
Aylwin (1); D’Orliac vs. D’Orliac (2). It cannot be argued 
that the amount of the goods attached on the proceedings 
under the saisie-arrét is to be taken as the true value, as an 
creditor may come in to establish his right under a satste-arret, 
Coutume de Paris, arts. 177, 8,9. The test of the value in 
dispute must be the amount recovered by the judgment. A 
tition to dismiss the appeal, instead of waiting till the 
earing, is the proper practice. Loughman vs. Hajz Joosub 
Bhulladina (8) Shire vs. Shire (4). 

Sir Hugh Catrns, Q. C., and M. WICKENS, contra. 

Contended, first that until the order of the Colonial Court, 
acting under the act 34th Geo. III, ch. 6, granting leave to 
appeal was set aside the right of appeal which it conferred 
could not be impeached, or its competency questioned upon 
petition : and, secondly, that considering the interest the 
Appellants had in the property taken under the attachment 
and the value it was appraised at the amount they claimed to 
be entitled to was above the appealable sum limited by that 
act. 

LorD CHELMSFORD delivered the Judgment of their Lord- 
ships: The question upon this petition to dismiss the appeal 
for want of jurisdiction turns entirely upon that part of the 
30th section of the Act of the Province of Lower Canada 
passed in the 34 Geo. III, ch. 6 (Vide Consol. Stat. L C. cap. 
77, sec. 52), which enacts that the judgment of the Court of 
Appeals of the Province shall be final in all cases where the 
matter in dispute shall not exceed the sum or value of £500. The 
learned counsel for the Appellants have raised a preliminary 
objection to the reception of the petition, which must first be 
disposed of. When the judgment appealed from was pro- 
nounced, the Court, upon the application of the Appellants, 
made an order granting them leave to appeal ; and it is contend- 
ed that until this order proceeding from a colonial court, cons- 
truing a colonial act, is set aside, the right to appeal which it 
confers cannot be questioned. But there is no ground for this 
objection. If the Appellants had a right to appeal notwith- 
standing the act, an application for the leave of the Court was 
unnecessary ; and if an appeal was excluded by the Act, the 
the order was an excess of jurisdiction and must be regarded 


(1)1 RJ. R. Q., p. 391. (2) 4 Moore’s P. C. Cases, 374. 


(3) 7 Moore's P. C. Cases, 381. (4) 5 Moore’s P. C. Cases, 81. 
‘ TOME X. 9 
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as a nullity. At all events the petition to dismiss the appeal on 
the ground of want of jurisdiction having been referred by Her 
Majesty in Council to the Judicial Committee, the order 
of the court below cannot be allowed to stand in the way as 
an impediment to their Lordships determining the competency 
of the appeal. In order to ascertain the value of the matter 
in dispute it is necessary to advert to the nature of the 

roceedings. The Petitioners brought their action in the 
Superior Court of Montreal against one Delesderniers to 
recover the amount of certain promissory notes and interest, 
amounting in the whole to a sum of much less than £500 
sterling, viz: the sum of £417 Os. 8d. Canadian currency. By 
a proceeding analogous to the process of foreign attachment 
in the city of London, the petitioners, with their declaration, 
claimed a writ of satsie-arret, or attachment before judgment, 
against certain goods of the debtor, which they alleged to be 
in the possession of the Appellants, and prayed that they might 
be summoned as ¢vers-saisis or garnishees. The debtor Deles- 
derniers suffered judgment by default in the action, and was 
condemned by the Court to pay the £417 Os. 8d., the sum 
demanded. Upon the writ of saisie-arrét being issued against 
the Appellants, they made a declaration denying that they had 
in their possession any goods of the debtor, and alleged that 
the goods claimed by the Petitioners to have been the pro- 
perty of the debtor were purchased by the Appellants from 
one Prévost for the sum of £1642 14s, 5d. Canadian currency. 
The Petitioners, in reply, alleged facts to shew that the 
transfer of the property was fraudulent and void as against 
the creditors of Delesderniers and particularly (nommément) 
as against themselves. The Superior Court dismissed the 
contestation, that is, the proceedings against the Appellants 
as garnishees, on the ground that they could not declare the 
assignment of the property to be void without Prévost being 
made a party to the acticn. But, upon appeal, the Court of 
Queen’s Bench reversed the judgment of the Superior Court, 
and ordered the Appellants to make a further declaration 
upon oath of the goods comprised in the alleged transfer 
which were unsold at the date of the saisie-arrét or attach- 
ment. The effect of this Judgment of the Queen’s Bench was 
to render all the goods contained in the assignment from 
Prévost, which were in possession of the Appellants at the 
time of the attachment, liable to the claims of the creditors 
of the original Defendant ; the petitioners by issuing their at- 
tachment securing to themselves priority of satisfaction unless 
the debtor was insolvent, in which case they would only be 
entitled part passu with the rest of the creditors. The course 
of proceeding under such a judgment is to give notice to the 
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creditors to come in and prove their debts by a particular 
day, after which a final distribution of the property is made 
amongst them. In determining the question of the value of 
the matter in dispute, upon which the right to appeal depends, 
their Lordships consider the correct course to adopt is to look 
at the judgment as it affects the interests of the parties who are 
prejudiced by it, and who seek to relieve themselves from it by 
an appeal. If their liability upon the judgment is of an amount 
sufficient to entitle them to appeal, they cannot be deprived of 
their right because the matter in dispute happens not to be of 
equal value to both parties ; and therefore if the judgment had 
been in their favour, their adversary might possibly have had 
no power to question it by an appeal. In this case, the effect of 
the judgment. was to place in Jeopardy the whole of the goods 
contained in the assignment from Prevost, for which a sum of 
£1642 currency had been paid. This property became imme- 
diately liable to satisfy the claims of creditors of the original 
defendant to an uncertain and indefinite amount. It may turn 
out in the result that the Petitioners are the sole creditors of 
Delesderniers, and therefore that the goods in the possession 
of the Appellants may have to bear no greater liability than 
the amount of the debt due to the Petitioners. But all this 
was contingent at the time of the judgment ; and it is the 
immediate effect of the judgment which must be regurded, as 
the right to appeal arises as soon as it is pronounced. The 
Petitioners, however contend that the judgment is interlocu- 
tory merely, and therefore that an appeal against it is prema- 
ture. But although the judgment is interlocutory in form, it is 
final in its effects upon the rights of the Appellents. The goods 
which they claimed as their own are finally and conclusively 
fixed by the judgment to be the property of the original 
debtor, and must Ee applied in satisfaction of his debts; and 
there is no mode by which the Appellants can be relieved from 
it except by an appeal. Their Lordships are of opinion that, 
under the circumstances, the matter in dispute upon which 
the appeal is founded exceeds the value of £500, and that the 
petition to dismiss the appeal must, therefore, itself be dis- 
missed, with costs. (6 J., p.170; 12 D. 7. B.C, p. 154 et 15 
Moore's C. P., Rep. p. 181.) 
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ENREGISTREMENT. 
SUPERIOR COURT, Montreal, 31st May, 1861. 
Coram Monk, J. 


Expurte JAMES GAMBLE, Pet., for Confirmation of Title. 


Held: That a judgment registered against the auteur of a party who 
at the time of the rendering and registering of such judginent is in open 
and public possession of property, as proprietor under a title, does not 
create a hypothéque upon the property, although the title of such party, 
80 in possession, be not registered. (1) 


In this case the Registrar's Certificate disclosed a number 
of judgments registered against the one of the auteurs of pe- 


titioner. By a pleading in answer to the Registrar's Certiti- 


cate, the petitioner alleged that Defendants mentioned in 


those judgments were not, at the time of the rendering or 


registering of the same, seized or possessed of the property, 
but that the same was at all such times in the open and pu- 
blic possession of one Drolet (a subsequent auteur of the 


petitioner) as proprietor under good and sufficient titles. The 


petitioner, having heen permitted by the court to adduce evi- 


dence in answer to the Registrar’s Certiticate, established in 
evidence the facts alleged by him. ‘The deed to Drolet, under 


which he held the land as proprietor had never been regis- 
tered. The court maintained the pretention of petitioner that 


the judgments did not constitute hypothèques upon the land, 


the same having been previous to the dates of such judgments 
sold tu Drolet and being in his open possession as proprietor ; 
and set aside that portion of the Re istrar’s Certificate which 
disclosed such judgments as being Eypctioaues upon the pro- 
erty. (Consol. Stat. L. C. Cap. 37, Sec. 5, Sub. Sec. 2, also 
ea 47.) (6 J., p. 169.) 
Rose and RITCHIE, for petitioner. 


(1) V. art. 2034, 2083 et 2121 C. C. 
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SUBPENA.—CONTEMPT. 
SUPERIOR COURT, Montreal, 31st May, 1861. 


Coram MONK, J. 


Roy vs. BEAUDRY, and LAFRENIÈRE DIT GAGNON, mis en causes 


Held: That in proceedings for a contrainte the party proceeded 
against should have notice from the beginning, (1) 


Prospére Lafreniére dit Gagnon, a witness, having made 
default to appear, in obedience to a subpæna, the party sum- 
moning him applied to the Judge presiding at the Enquéte 
sittings, by motion without notice, fora rule for a contempt 
and contrainte against the witness, which was granted, the 
8th May, 1861. The rule was served upon the witness, retur- 
nable on the 27th May, 1861. It was duly returned into 
court, and the witness made default. The court discharged 
the rule, on the ground that the party proceeded against must 
have notice from the beginning, which had not been done in 
the present case. (6 J., p. 85.) 

ERNEST BRUNEAU, for party moving. 


LL 


APPEAL T0 THE PRIVY COUNCIL. | 
On petition from the Court of Queen’s Bench, Lower Canada. 


Privy CouNcIL, 10th February, 1862. 


Present : The Right Hon. Lord CHELMSFORD, the Right Hon. 
the Lord Justice KNIGHT Bruce, the Right Hon. Sir 
EDWARD RYAN, and the Right Hon. the 
Lord Justice TURNER. 


In re Louis MAROIS and ETIENNE ALLAIRE. 


The amount recovered in an action in Lower Canada, was under the 
sum of £500 sterling, the amount specified by the 34th Geo., IIT, c. 6, 
sec. 30, of Lower Canada, as the lowest limit of appeal to England 
several other actions had been brought against the same party. found- 
ed on the same transaction, in which on the face of the judgment 
obtained against him he would have no defence. Upon a special peti- 
tion for leave to appeal, notwithstanding that the amount was under 
the appeslable value. 

Held : First, that the cause of action did not fall within the meaning 
of the saving clause of that section of the Act, “ (other) like matters or 
things where the rights in future may be bound,” but, secondly, in the 
circumstances, leave was yranted, subject to a petition being presented 


(1) V. art. 781 C. P. C. 
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by Respondent, upon the competency of the appeal, upon which it 
might be dismi as incompetent. 

bservations upon the case of “ Cuvillier vs. Aylwin” (2 Knapp’s P. 
C. Cases 72 and 1 R. J. R. Q., p. 391), respecting the prerogative of the 
crown, under section 43 of the 34th Geo., III, c. 6, Lower Canada Acts, 
to admit an appeal to England, notwithstanding the effect of the 30th 
section of that Act. 


This was an application for. leave to ap from a 
judgment of the Court of Queen’s Bench of Lower Canada, 
afirming the judgment of the Superior Court at Quebec, by 
which Petitioner was condemned, jointly together with two | 
others, to pay a sum £165 3s. 7d., with interest at 43 per cent. 
from the 30th April 1855. The petition stated that one 
Ktienne Allaire had sued Petitioner and two others in the 
Superior Court at Quebec, as partners in a banking establish- 
ment called the Caisse d'Economie de St. Roch, to recover a 
sum of money deposited by Etienne Allaire, with that esta- 
blishment. The Petitioner,amongst other matters, pleaded, that 
he never was a partner in the banking establishment, or a 
Director or Manager of the banking establishment ; but was 
only a clerk or servant, employed by the banking establish- 
ment. The petition then stated, that judgment was given 
against Petitioner and his co-Defendants by the Superior 

ourt at Quebec, for the sum of £165 3s. 7d., together with 
£4 10s. per cent, interest on the same and that Petitioner was 
also condemned to pay the costs; that Petitioner appealed 
against this judgment to tha Court of Queen’s Bench of 
Lower Canada, which Court affirmed the judgment of the 
Superior Court at Quebec. That other depositors in the bank 
had commenced actions against Petitioner and the other co- 
Defendants, to recover the sums of money so deposited by 
them with that banking establishment, amounting in all to 
the sum of £4,242, and that if the judgment of the Court of 
Queen’s Bench of Lower Canada were suffered to stand, Peti- 
tioner would have no defence to the other several actions 
brought against him, and would be compelled to pay the sum 
of £4,242. The petition was heard ex-parte. 

Mr. MONTAGUE SMITH, Q. C.,and Mr KERR, for Petitioner : 
The right of the Queen in Council to receive and hear appeals 
from Colonial Courts, on every subject, and whatever the 
amount at issue, is one of the prerogatives of the Crown, 
which cannot be taken away, without the express words of an 
act of Parliament to which the Crown has given its assent. (1) 
The proviso in the 43rd section of the Lower Canada Act, 


(1) See upon this point, The Queen vs. Éduljee Byrangee (5 Moore's P. C. 
Cases, 276), The Queen vs. Alloo Paroo (ib. 296), Christian vs. Caron (1 Peere 
William’s, 329). 
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34th Geo. IIT, ch. 6, (1), gives the Crown authority to admit 
an appeal which may Be limited with respect to the appeal 
able value prescribed by the 30th section of that act. | 

Lord CHELMSFORD: The very point you now contend for 
was raised in Cuvillier vs. Aylwin and decided against your 
construction of that section. 

Then, we submit, that under the saving clause in the same 
section, we are entitled to be let in to appeal. The words 
“ (other) matters and things where rights in future may be 
bound ” meets precisely our case. Here there are several other 
actions pending which will be governed by this appeal, if 
admitted. It was upon the same ground that this court ad- 
mitted an appeal in Boswell vs. Kilborn (2) from Lower 
Canada though, like this case, it was under the appealable 
value. The principle upon which this Tribunal proceeds is, 
that where there is an important point of law involved, though 
the appealable value is less than provided for by Charter, or 
Instructions to the Governor, leave to appeal will be granted 
Spooner vs. Juddos (3) Custrique vs. Buttigieg (4) Power is 
also given to the Crown by statute 4th Will. IV., ch. 41, sec. 4, 
to refer any matter to this tribunal to prevent a denial of jus- 
tice. They also referred to Re Cambridge (5) and The Que- 
bec Fire Assurance vs. Anderson. (6) 
€ Judgment was delivered by the Right Hon. Lord Chelms- 

ord : 

This petition for leave to appeal depends upon the same 
Act of the Province of Lower Canada as the case of Macfar- 
lane vs. Leclaire from the court of Queen’s Bench at Montreal, 
which their Lordships have just disposed of (34 Geo., III, cap. 
6), but the question raised in the two cases are entirely diffe- 
rent. Upon the present Petition it is not denied that the 
matter in dispute is not of the value of £500 sterling, but the 
Petitioner prays that he may have leave to appeal granted to 
him upon the special circumstances of his case. The sum ac- 
tually recovered in the action against the Petitioner is only 
£165 3s. 7d. with interest at 44 per cent, but he states that in 


(1) This proviso is as follows : ‘‘ That nothing herein contained shall be 
construed in any manner to derogate from the rights of the Crown, to erect, 
constitute, and appoint Courts of Civil or Criminal jurisdiction within this 
proviuce, and to appoint, from time to time, the ju ges and officers thereof 
as His Majesty his heirs or successors, shall think necessary or proper, for 
the circumstances of this Province, or to derogate from any right or prero- 
gative of the Crown whatsoever.” 


(2) 12 Moore’s P. C. Cases, 467. (3) 6 Moore’s P. C. Cases, 257. 
(4) 10 Moore’s P. C. Cases, 103. (5) 3 Moore’s P. C. Cases, 175. 
(6) 13 Moore’s P. C. Cases. 477. 
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consequence of his having been held to be liable to the Plain- 
tiff in that action as a member of an incorporated society, car- 
rying on a banking business for a loan or deposit made by 
the Plaintiff to or with the Banking Company, other deposi- 
tors in the Bank have brought numerous actions aguinst him, 
by which he is sought to be rendered liable to claims amount- 
ing to upwards of £4,000. It was argued, but not very strong- 
ly pressed, that the existence of these actions following upon 
the judgment might possibly bring the case within the class 
of exceptions in the 30th section of the Act, and so entitle the 
Petitioner to appeal, although the immediate sum or value in 
dispute is less than £500. It would be difficult, however, 
without straining the words of the Act to make the excep- 
tions apply to the Petitioner's case. But the Petitioner con- 
tends, that although he is precluded from an appeal in conse- 
quence of the insufficient value of the matter in dispute, and 
is unable to bring himself within the exceptions, that it is still 
open to him to apply to Her Majesty in Council for leave to 
appeal, and that the peculiar circumstances of his case justify 
the application. He maintains that the jurisdiction by way of 
appeal from all Colonial Courts is a prerogative of the Crown, 
which cannot be taken away except by the express words of — 
an Act of the Legislature to which the Crown has given its 
assent ; and that in the Colonial Act in question, not only are 
there no words to take away the prerogative, but that it is 
expressly reserved by the 43d section, in which it is declared 
that nothing in the Act contained shall be construed in any 
manner to derogate from certain specified rights of the 
Crown, or “from any other right or prerogative of the Crown 
whatsoever.” But here the Petitioner is met by the case of 
Cuvillier vs. Aylwin (2 Knapp, 72), in which the very point 
which he raises was decided in the Privy Council against him. 
If the question is to be considered as concluded by that deci- 
sion his Petition must be at once dismissed; but upon turn- 
ing to the report of the case, their Lordships are not satisfied 
that the subject received that full and deliberate considera- 
tion which.the great importance of it demanded. The report 
of the judgment of the Master of the Rolls is contained ina 
few lines, and he does not appear to have directly adverted to 
the effect of the proviso contained in the 48rd section of the 
Act on the prerogative of the Crown. Their Lordships must 
not be considered as intimating any opinion whether this 
decision can be sustained or not, but they desire not to be pre- 
cluded oy it from a further consideration of the serious and 
important question which it involves. The Petitioner must 
understand that the prayer of his Petition will be granted, 
but at the risk of a Petition being hereafter presented from 
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the opposite party, upon which his Appeal may be dismissed 
as incompetent. Their Lordships will, therefore, humbly 
report to Her Majesty that leave ought to be granted to the 
Petitioner to enter and prosecute his Appeal upon lodging a 
deposit of £300 in the Registry of the Privy Council as secu- 
rity for the costs of the Respondent. (6 J., p. 85 et 15 Moore's 
P. C. Reports, p. 189.) 





INTEREST ON NOTE PAYABLE ON DEMAND. 
Circuit Court. Montreal, 15th May, 1860. 
Coram Monk, J. | 
DECHANTAL vs. POMINVILLE. 


Held : That in default cases interest runs on note payable on demand 
from date. (1) 


This was an action for £25 15s, amount of a promissory 
note payable on demand, made by Defendant in favor of 
Plaintiff. The Defendant made default, and the only question 
was whether Plaintiff was entitled to claim interest from the 
date of the note. 

His Honor in rendering judgment for the interest as de- 
manded, remarked that he did so because he found the point 
had been so ruled by his predecessors, and he thought it ex- 
pedient to recognize the authority of their decisions, so lon 
as they were not reversed by the Court of Appeals. (6 i 
p. 88.) 

LEBLANC and Cassipy, for Plaintiff. 


PROCEDURE.— ASSIGNATION.—AMENDEMENT. 
SUPERIOR COURT, Quebec, 7 octobre, 1861. 
Before STUART, Justice. 

BLaIs vs. LAMPSON. 

Jugé : 1° Que l’exhibition du plaidoyer original ou autre document, 
lors de la signification d’icélui, n’est pas nécessaire. (2) 

2° Que le Défendeur n’ayant pas été sommé régulièrement, la Cour 
n’avait aucun pouvoir ou juridiction pour permettre an Demandeur 
d’amender le writ. (3) 


The Defendant was summoned to appear and answer Plain- 
tiff on the 24th April, 1861; the Defendant, by an exception 


(1) V. art. 1077 C. C. (2) V. art. 462 C. P. C. (3) V. art. 117 C. P. C. 
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péremptoire à la forme, pleaded that the copy of the writ of 
summons served upon him was not a true copy of the original, 
inasmuch as by the copy he was summoned to appear on the 
24th April 1860. This exception was served upon Plaintiffs 
attorney, by a bailiff of the Superior Court, who certified the 
service in the following words : “ Je, huissier, soussigné, certi- 
“ fie, sous mon serment d'office, avoir signifié la présente 
“ exception à la forme à Léguré et Malouin, procureurs en 
“ cette cause, à leur domicile, à Québec, parlant à Malouin, en 
“lui délivrant copie certifiée d’icelle, le vingt-septième jour 
“ d'avril courant, entre trois et quatre heures de l'après-midi.” 
On the 2nd May, 1861, Plaintiff moved to set aside the exception 
“ because it did not appear by the bailiff’s return ; Ist that he 
was a bailiff of the Superior Court for Lower Canada ap- 
pointed for and residing in the district of Quebec ; 2nd. that a 
true copy of the exception had been served upon Plaintiff or 
his attorney ; 3rd that the original of the exception had been 
exhibited to Plaintiff or his attorney at the time of the pre- 
tended service.” (1) In answer to this motion, it was contended, 
that the bailiff’s return was snfficient, and that it was unne- 
cessary to state, in such return, that the original of the excep- 
tion had been exhibited to Plaintiff, or to his attorney, at the 
time of the service of the same. (2) Judgment was rendered on 
the first October. 1860, dismissing the motion. On the 5th 
October, plaintiff moved to amend the writ of summons“ en 
faisant signifier au Défendeur une vraie copie du bref de 
sommation original.” The Defendant showed cause why this 
motion should not be granted. 

STUART, Justice: I cannot grant Plaintiff’s motion to 
amend, because no court of justice has any power or jurisdic- 
tion whatever over a Defendant who has not been properly 
summoned before it, aud, certainly, Defendant has not been 
summoned, inasmuch as he was summoned to appear upon a 
day, upon which it was impossible for him to do so. (12 D. T. 

. C!, p. 23.) 

LÉGARÉ and MALOUIN, for Plaintiff. 

LAMPSON, for Defendant. 


(1) Jousse. Com. sur l’Ord. de 1667, vol. 1, pp. 146 and 196. 
(2) 7 À. J. R. Q., p. 328, La Banque du Peuple and Gugy. 
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PROCEDURE.—FOLLE ENCHERE. 
BANC DE LA REINE, EN APPEL, Québec, 7 mai 1861. 


Before Sir L. H. LAFONTAINE, Bart., Chief Justice, AYLWIN, 
Duval, MEREDITH et MONDELET, Juges. 


JORDAN, Appelante, ef LADRIERE dit FLAMAND, Intimé. 


Jugé: Que la motion pour folle enchère contre une femme séparée de 
biens d’avec son mari, qui s’est portée adjudicataire d’immeubles, 
dûment autorisée de son dit mari, sera renvoyée avec dépens si avis de 
telle motion n’a été signifiée au mari. (1) 


L'Intimé ayant, le 22 novembre 1859, obtenu jugement, 
devant la Cour de Circuit pour le district de Québec, contre 
John Jordan, pour £14 14 0, fit plus tard saisir et vendre 
deux immeubles appartenant au Défendeur, et situés à la 
Pointe-Lévis. L'Appelante, épouse du Défendeur, et de lui 
séparée de biens, par contrat de mariage, se porta, avec l'auto- 
risation de son mari, adjudicataire des deux immeubles, le 24 
mai 1860. Le bref était rapportable le 4 juin; néanmoins, elle 
n'avait pas encore, le 7 juillet suivant, payé le prix de son ad- 
judication, ni fourni aucun cautionnement. Le Demandeur, lui 
donna, à cette date, avis que, le premier jour du terme suivant, 
savoir le ler septembre, il ferait motion pour que les deux 
immeubles fussent vendus à sa folle enchère, et lui signifia, 
avec cet avis, copie de la motion. Le 30 août, l’avant-veille du 
terme et du jour où devait être faite cette motion, sans autori- 
sation de la cour, et sans en avertir aucune des parties dans la 
cause, l’Appelante donna, devant le protonotaire de la Cour 
Supérieure, caution qu’elle paierait entre les mains du shérif 
la partie de son prix d'acquisition qui ne lui serait pas accordée 
par le jugement de distribution. Elle avait préalablement, 
savoir, le 25 mai, produit au bureau du shérif une opposition 
afin de conserver pour £500 montant du douaire préfix créé en 
sa faveur par le Défendeur. Le 4 septembre, 1860, la cour ac- 
corda la motion du Demandeur, et ordonna, en conséquence, 
que les immeubles fussent vendus à la folle enchère de l'Appe- 
lante. C’est de ce jugement dont est appel. 

De la part de l'Appelante, il fut dit que l’appel était fondé 
sur deux raisons, savoir: 1° Que l'avis de motion pour folle 
enchère était insuffisant, en autant que cet avis de motion 
n'avait pas été signifié à son mari ; 2° qu'avant que la motion 
ne fût faite, elle avait fourni le cautionnement requis par la 
22 Vic. ch. 5, sec. 51, et que, par conséquent, elle n'eût dû être 
condamnée qu'aux frais de la règle. 

CaSAULT, pour l’Intimée: La demande pour folle enchère 


(1) V. art. 690 C. P. C, 
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n'est pas une poursuite réelle ; l’adjudicataire qui n’a pas consi- 
gné le prix n'est pas devenu propriétaire du fonds, la partie 
saisie n'a point été dépouillée de la propriété ; autrement, on 
ne continuerait pas la même saisie, on saisirait de nouveau 
sur l’adjudicataire défaillant. La demande pour folle enchère ne 
tend pas à dépouiller l’adjudicataire d’une propriété qui ne 
devient sienne que par la consignation du prix ; ce n’est qu'une 
mise en demeure de payer une somme d'argent, et par la 
même, une poursuite ou procédure purement personnelle. - 
L'appellante est séparée de Éiens, c'est en cette qualité qu'elle 

s'est portée adjudicataire ; elle a, comme telle, l'administration 
de ses biens, elle peut diriger seule toutes les actions qui en 
dépendent: elle peut, dans les poursuites mobilières ou per- 
sonnelles, ester en justice sans l'autorisation de son mari. Mais 
ici l’appelante s’est portée adjudicataire avec l'autorisation de 
son mari; cette autorisation ne se borne pas à la souscription 
des enchères, elle couvre toutes les procédures qui y ont rap- 
port et en sont une conséquence. Son entrée dans la procédure 
a été faite avec le consentement de son mari; et son autori- 
sation, fût-elle requise, elle l’avait. Soutenir le contraire serait 
affirmer qu'une règle pour faits et articles doit être signifiée au 
mari et à la femme dans une cause où cette dernière est as- 
sistée de son mari pour la poursuite de ses droits. Il y a plus. 
]/appelante n’est séparée que de biens : son domicile est celui 
de son mari, et, ce que l'huissier n’a pas dit, la loi le dit pour 
lui:ila signifié cette motion et cet avis au domicile du mari 
aussi bien que de la femme, à une personne raisonnable de la 
famille. Passons à l’autre moyen invoqué par l’appelante. Le 
bref était retournable le 4 juin; l'avis de motion pour folle- 
enchère et la motion elle-même lui ont été signifiés le 7 juillet, 
et ont été produits au greffe le 10 du même mois. Elle ne pou- 
vait plus, après cette date, sans une permission spéciale de la 
Cour, et sans payer les frais causés par sa négligence, consi- 
gner son prix d'acquisition, encore moins, fournir le caution- 
nement qu'elle a produit sans autorisation et sans avis. La loi 
citée par l’appelante donne à l’adjudicataire de la propriété 
grevée en sa faveur d'un privilège de bailleur de fonds ou 
d'une hypothèque, le droit de retenir entre ses mains, en don- 
nant caution au shérif, la somme à lui due sur ce privilège ou 
sur cette hypothèque ; mais il faut que ce cautionnement soit 
fourni avant le rapport du bref ; après le rapport il ne peut 
plus l'être, au moins sans l'autorisation de la cour. Il ne suffit 
pas non plus d’alléguer un privilège ou une hypothèque : il 
faut qu'ils existent réellement ; autrement, il n’est pas un ad- 
judicataire qui ne fit une opposition pour retenir entre ses 
mains pendant plusieurs mois quelques fois des milliers de 
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louis. L’appelante n'a aucun privilège ni aucune hypothèque. 
Elle demande son douaire préfix ; son mari vit encore. 
MEREDITH, justice : The Appellant, who is a married woman, 
separated as to property from her husband, became the adju- 
dicataire of certain real estate, sold by sheriffs sale in this 
cause ; and having, as it is alleged, failed to pay the purchase 
money, according to the condition of the sale, a motion was 
made for a sale upon her folle-enchère. The notice of the mo- 
tion was served upon Appellant, and not upon her husband, 
and the learned judge before whom the motion was made, not 
having observed that there was no notice to the husband of 
Appellant, granted the motion. Immediately after the pro- 
nouncing of the judgment, the attention of the Court below 
was drawn to the fact that the notice had been served upon 
the wife alone; and, thereupon, the learned judge being of 
opinion, as we are informed, that the notice so given was in- 
sufficient, directed the prothonotary not to record the judg- 
ment. In consequence, however, of some misapprehension, the 
judgment was recorded ; and Respondent having taken advant- 
age of it, the adjudicataire so condemned instituted the 
present appeal. On the part of Respondent, it is contended 
that the judgment of the Court below is right; that Appellant 
having failed to comply with the conditions upon which the 
property in question had been adjudicated to her, ceased to 
have any claim to that property, and that the effect of the 
judgment so rendered, was merely to cause Appellant to pay a 
sum of money. This view of tbe case does not seem to me to 
be well founded. The effect of an adjudication at sheriff's sale, 
is to give the adjudicatuire a conditional title to the pro- 
perty sold ; and the court, as a general rule, cannot declare such 
a title null, on account of the non fulfilment of the conditions 
of the sale, without hearing the adjudicataire ; and, as the 
controversy, in such a case, involves a title, although a condi- 
tional one, to real estate, the adjudicutuire, if a married wo- 
man, cannot be heard, on such a question, without the assis- 
tance of her husband. The authorities cited at the bar place 
the matter in a very clear light. Pothier says: “ L'adjudica- 
“ tion contient une véritable vente, que la justice, pour le saisi, 
“et malgré lui, fait à l’adjudicataire de l'héritage saisi.” (1) 
Now, 1f a married woman, with the authority of her hus- 
band, were, by a notarial deed, to purchase real estate subject 
to the condition that the contract should be null, if the pure 
chase money should not be paid within a certain time; it ap- 
pears to me sufficiently plain that the vendor could not obtain 
a judgment declaring such sale null, for the non payment of 


(1) 7 Pothier, Pro. Civ., p. 254. 
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the price within the time agreed upon, unless the husband were 
made a party to the suit. And I cannot see any difference in 
principle between the hypothetical case just mentioned, and 
the case actually before us. The conditional nature of the title 
acquired by an udjudicataire is very clearly explained in 
the Nouveau Denisart, vol. 8 p. 693, verbo Folle-Enchère, 
“ L'adjudicataire n'étant devenu propriétaire, au moment de 
“ l'adjudication, que sous la condition de payer le prix et de 
“satisfaire aux autres charges, dès qu'il manque à exécuter 
“ l'engagement qu'il a conctracté avec la justice, cet engage- 
“ment est réputé n'avoir jamais existé” Relying upon this 
authority, and the passage in Hericourt, p. 192, from which it 
is taken, Respondent contended that Appellant had forfeited 
all her rights by her alleged failure to comply with the 
terms of the sale ; but, as I have already observed, we cannot 
declare that there has been any such failure, until she, and, as 
the matter involves atitle to real estate, her husband also, 
have had an opportunity of being heard on the subject. When 
regularly before the court, the adjudicataire and her husband 
may perhaps be able to show that they have paid the purchase 
money, or that they have done something equivalent to the 
actual payment of the purchase money; or that they have 
some valid reason for not having paid it; but, be this as it 
may, they cannot be condemned without having had an op- 
portunity of being regularly heard. It was contended that, as 
Appellant was duly authorized to become adjudicataire, that 
she ought therefore to be considered as duly authorized with 
respect to the folle-enchére ; but x husband who authorizes his 
wife to acquire real estate, cannot, therefore, be presumed to 
authorize her to conduct alone a proceeding the tendency of 
which is to deprive her of such property, and to subject her to 
the payment of damages for not fulfilling the contract with 
respect tu which she was duly authorized by her husband. For 
these reasons, I am of opinion that the learned judge was right 
in the view which he expressed, and that the judgment re- 
corded by error, and acted upon by Respondent, must be set 
aside. 

MONDELET, Juge: Il est evident que la femme mariée, bien 

que séparée de biens, ne peut être condamnée, sur une 
motion pour folle-enchére & défaut par elle d’avoir payé 
adjudication, à moins que l'avis de la motion n'ait été si- 
~gnifié à son mari, sans l'autorisation duquel, ou à son refus, 
celle de la Cour, elle ne peut être entendue. Le jugement 
qui a été rendu par erreur, à ce qu'il paraît, condamnant cette 
femme dans la circonstance sus-mentionnée, doit par consé- 
quent être mis de côté. 

JUGEMENT : “ Considérant que la femme mariée, quoique 


DE LA PROVINCE DE QUEBEC. 143 


séparée qhant aux biens d’avec son mari, ne peut légalement 
être condamnée sur motion pour folle-enchère, à défaut par . 
elle d’avoir payé le prix d’adjudication, à moins que l'avis de 
la motion n'ait été signitié à son mari, sans l’autorisation 
duquel, ou à son refus, celle de la cour, elle ne peut ester en 
jugement, et que, dans l'espèce, tel avis n'a pas été donné à 
l'époux de l’appelante ; considérant qu’à raison de ce qui pré- 
cède, il y a erreur dans le jugement rendu par la Cour Supé- 
rieure siégeant à Québec, le 4 septembre, 1860, cette cour casse, 
annulle et met de côté le dit jugement. (1) 12 D. T. B.C, 
p. 33.) 

HOLT et IRVINE, pour l’Appelante. 

CaSAULT et LANGLoIs, pour l’Intimé. 


LOUAGE.—JOUISSANCE DES BIENS LOUES. 
QUEEN’s BENCH, APPEAL SIDE, Québec, 13 juin 1861. 


Before SIR L. H. LAFONTAINE, Bart., Chief-Justice, AYL- 
WIN, DUVAL, MEREDITH and MONDELET, Justices. 


BELLEAU, Appellant, and REGINA, Respondent. 


Jugé: Qne, dans une action par un locateur contre un locataire, pour 
loyers sur bai] exécuté pardevant notaire, il est loisible au locataire de 
plaider qu’il n’a pas obtenu possession des lieux loués a l’époque men- 
tionnée «dans le bail; et qu’en conséquence il a souffert des dommages ; 
lesquels dommages il sera permis au locataire de déduire des loyers 
payables par lui au locateur. (2) 


This was an information filed by Her Majesty’s Attorney 
General for Lower Canada, claiming from Appellant, Defendant 
in the court below, the sum of $704, for one year’s rent of a 
certain farm, belonging to the queen’s domain, leased to Appel- 
lant by the commissioner of crown lands, by a deed of Jease 
executed before Punet and another, notaries. The Defendant 
by a perpetual exception alleged : 1° that, instead of receiving 
possession of the property, as mentioned in the deed of lease, 
on the Ist of May, 1859, he only obtained possession on the 
10th of said month, notwithstanding his frequent remons- 
trances, and his notarial protest duly served upon the commis- 
sioner of crown lands; 2° that, by reason of this delay, in 
obtaining possession of the farm, in the spring of the year, 
Defendant had suffered damage to the amount of $400, caused 
to him by loss of time of himself, his men and his cattle, and 


(1) 8 R. J. R. Q., p. 463, Cloutier vs. Cloutier: 9 R. J. R. Q., p. 143, 
McDonald vs. McLean. 


(2) V. art. 1618 et 1626, C. C. 
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loss in the profits and revenues of the farm, which profits and 
revenues would have been much more considerable if such 
delay had not taken place; 3° that, instead of obtaining pos- 
session of the property leased, at the time and in the state and 
condition mentioned in the deed of lease, he only obtained 
possession of the same after notarial protest, and then found 
the houses and buildings preatly dainaged, in a ruinous and 
uninhabitable condition, and in a condition other than they 
were at the time of the passing of the lease ; that the damages 
to the buildings amounted to the sum of $140; 4° that the 
fences were pulled down and partly taken away, that the 
ditches had been allowed to fill up, and that Defendant found 
them in a condition other than he had a right to expect at the 
time of the passing of the deed of lease; that the damages 
resulting from this cause amounted tothe sum of $452.00: 
5° that, during the said year, the barn on the property was 
accidentally burned down, and Defendant deprived of the use 
and occupation thereof for four months, which said use and 
occupation were worth the sum of $82.00. To meet the 
demand contained in the information, Defendant estimated 
the damages suffered by him from the several above men- 
tioned causes at the sum of $600, which sum of $600 he 
offered in deduction and compensation, jusqu'à concurrence 
d'autant ; and, as to the balance or sum of $104 Defendant 
offered the same with interest and costs, and brought the 
same into court with his plea. To this plea a special answer 
was made and a demurrer to it filed at the same time. The 
demurrer was founded upon the following reasons : “ 1° Parce- 
“ que les dommages allégués avoir été soufferts, et offerts en 
“ compensation, ne sont ni clairs ni liquides ; 2° Parce que les 
“ dommages non liquidés ne peuvent pas être offerts en.com- 
“ pensation à une demande pour loyer dû en vertu d’un titre au- 
“ thentique ; 3° Parce que l'incendie de la grange pendant que 
“ Je Défendeur en avait la jouissance et possession ne lui donne 
“ pas droit à une diminution de loyer, ou à des dommages qu’il 
“ puisse opposer en Compensation à une demande pour loyer.” 
The following judgment was rendered. “ Considering that the 
matters of fact pleaded by Defendant cannot legally be pleaded 
in bar to an action for rent, such as the present, the court doth 
maintain the réponse en droit, and dismiss the plea of per- 
petual exception.” From this judgment an appeal was insti- 
tuted. 

TESSIER, for the Appellant, said that the plea was not an 
ordinary plea of compensation, offering to set off one debt 
against another, but rather a series of allegations that the 
lessor had not fulfilled the obligations of his contract; that 
the lessor had not delivered the property leased at the time 
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specified in the deed, that he had delivered the property leased 
in a condition other than that in which it was at the time of 
the passing of the deed of lease, that, by force majeure, the 
lessee was during an important time of the year deprived of the 
enjoyment of the property leased ; that,through these several 
causes, Defendant had suffered damage, for which damage 
he claimed a deduction in the rent of the property leased. 
The deed of lease did not in itself prove the delivery on the 
Ist of May, or the condition in which the property was on the 
Ist or 10th of May ; these were matters of proof to be esta- 
blished by the lessor, the deed of lease simply establishing, in 
an authentic manner, the obligation of the lessor to deliver 
the property leased to the lessee; that to establish the time 
of delivery, and the condition of the property at that time, it 
was necessary to have recourse to parol testimony. That 
Appellant prayed reference to his protest and to the report of 
experts upon the matter as the most simple way of over- 
coming the difficulty. 1f, notwithstanding the lessee’s alleg- 
ation that the property leased was never delivered to him, 
and that he never had possession, the lessor were allowed to 
reject the evidence necessary to establish these facts, because 
there was a deed of lease four months before the delivery 
could be made, it would follow as a necessary consequence 
that the lessor might obtain judgment for the rent of a 
property which he never had delivered at all. When a party 
is deprived of a plea of compensation, he has his remedy 
either in x principal or in an incidental demand. But this 
was a question wherein the crown was concerned, and it was 
not competent for a subject, a party in a cause, to proceed 
against the crown by incidental demand: and, if not, was it 
reasonable to deprive a party placed under such circumstances 
of all legal recourse, and to resign him to the mercies of 
departmental officers. (1) 

The Respondent gave the three following reasons why the 
judgment of the Court below should be maintained: lo. Les 


(1) Authorities cited by the Appellant: Pothier, Contrat de Louage, 3ème 
ie, ch. I, art. II, No. 139 et 140: ‘* Le conducteur, locataire oufermier, 
“* que le locateur n’a pu faire jouir pendant une partie du temps du bail, doit 
‘‘ avoir la remise du loyer pour le temps pendant lequel il n’a pu jouir. 
‘* La raison est que chaque partie du loyer est le prix de la jouissance de 
‘ chaque partie du temps que doit durer le bail: il ne peut donc être dû de 
‘‘ loyer pour la partie du temps pendant laquelle le conducteur n’a pas eu ni 
‘* pu avoir cette jouissance.” Pothier, Traité des Obligations, No 625, à la 
fin, dit: ‘‘ La loi I, Cod de tit. admet la compensation même contre le fisc.... 
** Rescriptum est compensations in causd fiscali locum esse, si eadem statio quid 
‘* deleat que petit.” Toullier, Vol 7, No 379: ‘‘ La compensation peut être 
** opposée à l'Etat, c’est-à-dire, au fisc ou au trésor public, pourvu néanmoins 
“ que les deux dettes qu’il s’agit de compenser dépendent l’une de l'autre, 
“ de la méme régie, du méme bureau.” 


TOME X. 10 
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dommages opposés par l’Appelant ne sont ni claires, ni liquides, 
ils sont incertains et indéterminés, et ils ne peuvent pas, aux 
termes de l’article 105 de la Coutume de Paris, être opposés à 
une demande pour loyer dû en vertu d’un titre authentique, 
et par là même claire et liquide; 20. La forme de reconven- 
tion n'en change pas la nature; qu'elle soit faite par une re- 
quête par laquelle le Défendeur se constitue incidemment De- 
mandeur, ou par une exception; elle n’en est pas moins la 
demande d’une condamnation au paiement d’une somme d'ar- 
gent. Dans le cas actuel, le Défendeur, présent Appelant, 
allègue des dommages au montant de £221, et conclut à un 
jugement condamnant la couronne à les lui compter au 
montant de £150. Déduire cette somme de la demande 
est condamner la couronne à la payer; or ni cette Cour 
ni la Cour Inférieure n'ont juridiction, et ne peuvent 
connaître ou prononcer sur une réclamation en dom- 
mages contre la Reine : (1) 30. Le locataire répond de l'incen- 
die, à moins qu’il ne prouve que l'incendie est arrivé par un 
cas fortuit, force majeure, vice de construction, ou qu'il a été 
communiqué par une propriété voisine; l’Appelant n’allegue 
aucun de ces cas dans son exception. Puisqu'il répond de l'in- 
cendie il ne peut pas réclamer contre le locateur des dom- 
muges résultant de sa propre faute. 

CASAULT, on behalf of the Crown, urged that, inasmuch as 
the information was founded on an authentic instrument, 
Defendant had no right to plead damages in compensation 
and set off to the claiin therein contained ; that this would be 
the case, in an action in which Plaintiff and Defendant were 
both subjects, and that, therefore, the reason could be urged 
with all the greater force in an information filed by the 
Crown, against whom Defendant would have no right to claim 
damages, even by the more usual course of a suit at law ; that 
the plea of perpetual exception was equivalent to, and was in 
fact, an incidental demand for damages by a subject against 
the Crown, which demand could not be maintained in law. (2) 


(1) 7 Toullier, Nos. 348, 307, ce n’est plus alors une simple exception, c’est 
une véritable action ; Ferrière, Petit Com., art. 106, Cout. Paris, p. 230, Re- 
convention se fait ou par exception ou par requête ; Ferrière, Grand Cout. 
sur art. 106, Cout. Paris, Nos. 1, 2; Pothier, édure Civile, lére partie, 
sec. 7, § 2; Chitty, on Prerogative, ch. 13, p. 339; 4 Stephen’s Commentaries, 
(ed. 1858) p. 57, aussi méme p. note d. méme ouvrage, vol 2, p. 489; Sir H. 
Finch, Com. Law of England, pp. 83, 255 ; Blackstone, Com. (ed. 1773) vol. 1 

p. 242, 246; (Book 1, ch. 7) méme ouvrage vol. 3, p. 255, (Book 3, ch. 17) ; 

uffendorf, Droit des Gens, tome 2, livre 7, ch. 6, § 205, et livre 8, ch. 10, 

86; Loch, on Government, vol. 4, p. 460, § 205. 


(2) Il suffit de consulter 12 Duranton, No. 420; Anc. Denisart, vbo. Com- 
pensation, Nos. 13, 14 et 15 ; Domat, livre 4, titre 2, sec, 2, No. 5, p. 285 et le 
Grand Coutumier sur art. 105, pour voir que la compensation n’avait lieu en 
France contre la Couronne que dans des cas spéciaux et exceptionnels. Le 
Droit anglais ne l’admet dans aucun cas contre la Couronne. 
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The following is the judgment of the Court of Appeals : 
The Court, Seeing that Jacques Belleau, hath alleged, among 
other things, that the farm and buildings described in the 
deed of lease recited in the declaration of Respondent were 
not delivered to him until the 10th May, 1859, that being as 
it is alleged, ten days after the time at which, according to 
the terms of the lease, the farm and buildings ought to have 
been delivered to Jacques Belleau, and seeing that it is also 
alleged exception that he Jacques Belleau suffered damages 
to the amount of £100 in consequence of the farm and buil- 
dings having been so delivered to him on the 10th May, 1859, 
instead of having been so delivered to him at the period at 
which they ought to have been delivered to him according to 
the conditions of the lease; considering that, if Jacques Bel- 
leau, as he alleges, did not and could not obtain possession of 
the farm and buildings so leased to him, until ten days after 
the time at which, according to the terms of the lease, the 
farm and buildings ought to have been delivered to him, he 
Jacques Belleau was and is entitled to have a deduction from 
the rent payable by him under the lease, commensurate with 
the loss really sustained by him in consequence of the farm 
and buildings not having been delivered to him at the time 
agreed upon by the lease, and that Jacques Belleau had a 
right to demand said deduction, in and by his plea to the pre- 
sent action ; and, considering, therefore, thut, in the judgment 
of the Court below dismissing the exception of Jacques Bel- 
leau, there is error, this Court doth in consequence reverse 
and set aside the interlocutory judgment of the Superior 
Court, at Quebec, rendered on the 3rd day of December, 1860 ; 
and, proceeding to render the judgment which the Court 
below ought to have given in the premises, doth dismiss the 
demurrer, in so far as the same relates to that part of the ex- 
ception by which Jacques Belleau, for the causes aforesaid, in 
effect claimed x deduction of £100 from the rent payable by 
him under the terms of the lease, and as regards the remain- 
der of the exception, by which, for the causes therein set 
forth, Jacques Belleau alleges that he has a right to claim 
further deduction, to wit: a sum of £35 another sum of £113 
and a further sum £8 amounting together to £156, from the 
rent payable by him according to the terms of the deed of 
lease ; considering that the matters set forth in the lust men- 
tioned part of the exception, may be more satisfactorily adju- 
dicated upon after the adduction of evidence than in the pre- 
sent state of the record. It is considered and adjudged that 
the parties do join issue upon the exception, and proceed to 
adduce evidence thereon. (12 D. T. B. C., p. 40.) 

TESSIER and Ross, for Appellant. 

CasAULT and LANGLoIs, for Respondent. 
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BILLET PROMISSOIRE PAR UNE PEMME SEPAREE DE BIENS. 
BANC DE LA REINE, EN APPEL, Québec, 17 septembre, 1862. 


Présents: Sir L. H. LAFONTAINE, Bart. Juge-en-Chef, 
AYLWIN, DUVAL, MEREDITH and MONDELET, Juges. 


BEAUBIEN, Appelant, et Husson, Intimé. 


Jugé : Qu'un billet promissoire signé par une femme séparée de biens 
sans le concours de son mari, est valable, cette femme prenant, à l’époque 
où le billet était ainsi donné, la qualité de marchande publique. (1) 


L'action fut portée à Trois-Rivières, par l’'Intimé contre 
l'Appelante alors veuve, et décrite comme commerçante, et un 
nommé Lesieur, pour le recouvrement d'un billet promissoire 
en date du 24 septembre, 1858, signé pur l’Appelunte seule, en 
faveur de Lesieur, pour la somme de $2000, payable à trois 
mois. La déclaration énoncait qu'à la date du billet, l'Appe- 
lante était séparée de biens, qu’elle faisait commerce, et avait 
l'habitude de signer des billets qu'elle mettait en circulation. 
A cette demande l'Appelante plaida : 1° Qu'elle n'avait jamais 
consenti ni signé le billet, et que la signature y apposée étuit 
fausse ; 2° Qu'elle n'avait jamais reçu aucune valeur ni consi- 
dération pour ce billet, ni pour aucune partie d'icelui ; 30 Que 
Lesieur lui était au contraire endetté en une somme beaucoup 
plus forte, et qu'il était en déconfiture ; 4° Que l’Iutimé n'avait 
jamais donné valeur, et n'était qu'un préte-nom. Sur l'articu- 
lation de faits du Demandeur, elle n’admit que sa séparation, 
et le décès de son mari. L'enquête roula principalement sur la 
vérité de la signature du billet. Le Demandeur, examiné sous 
serment, étublit qu'il avait donné valeur pour le billet, et l’Ap- 
pelante produisit au soutien de ses allégations relatives à 
Lesieur, trois actes notariés, savoir: une obligation à elle con- 
sentie par Lesieur, le 28 avril, 1858, une procuration qu'elle 
avait donné à un nommé Pacaud, le 13 juillet, 1858, et une 

uittance sur cette procuration en date du 24 septembre 1858. 

ans ces trois actes, où elle paraît assistée de son mari, elle 
prend la qualité de marchande publique. Il n'y avait pas 
d'autre preuve qu'elle faisait commerce. La Cour de première 
instance, devant laquelle l’on n'avait agité que la question de 
l'authenticité de la signature, la déclara véritable, et condamna 
l’Appelante à payer la somme demandée. En appel, l’Appelante 
s'appuya sur l'ubsence totale de preuve qu'elle fut commer- 
cante à la date du billet, et que le billet ainsi donné sans le 
concours et l'autorisation du mari était nul et sans effet. La 


(1) V. art. 177 C. C. 
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Cour du Banc de la Reine, sur la vue des trois actes notariés 
en question, confirma le jugement. (12 D. T. B. C., p. 47) 
LORANGER et LORANGER, pour l’'Appelante. 
LEBLANC et Cassipy, pour l’Intimé. 


BREVET D’INVENTION. 
BANC DE LA REINE, EN APPEL Québec, 14 décembre 1861. 


Présents: Sir L. H. LAFONTAINE, Bart, Juge-en-Chef, Ays.- 
WIN, DUVAL, MEREDITH and MONDELET, Justices. 


RITCHIE Appelant, et JOLY, Intimé. 


Jugé: Qu'un brevet d’invention sera déclaré nul et de nul effet, s’il 
n’est pas établi que le breveté est le véritable et premier inventeur. (1) 


L’Appelante poursuivit l'Intimé, devant la Cour Supérieure, 
pour infraction d'un brevet d'invention obtenu par l’Appelant 
le 19 juin, 1848, pour une nouvelle méthode de construire des 
moulins à scie. L’Intimé répondit que l’Appelant n'était pas le 
premier et véritable inventeur de la méthode, que cette mé- 
thode avait été inventée et rendue publique plusieurs années 
avant la prétendue invention de l'Appelant, et la demande par 
lui faite d’un brevet d'invention, et qu’elle avait été publi- 
Se Fu en usage dans plusieurs moulins à scie du Bas- 

anada, plusieurs années avant la prétendue invention de l’Ap- 
pelant, et la demande par lui faite d’un brevet d'invention ; 
que le brevet d'invention avait été accordé à l’Appelant av ec 
la condition expresse qui suit, savoir: “ Or if Jo hn Ritchie 
“ was not the first discoverer and inventor of the method of 

“ constructing saw mills in these our letters patent mentioned ; 

‘or if said method of constructing saw mills was known or in 

‘use in that part of our said province, before the same was 

« invented by John Ritchie, and before his application for 
“these our letters patent, in all and each of which cases 
“ these our letters patent shall be and remain void ; ” que l'Ap- 
pelant avait, par supercherie et fraude, obtenu le brevet d'in- 
vention pour une invention faite par un autre. L'Appelant, 
par sa réponse spéciale, disait que, si l'invention était en usage 
en quelques moulins, c'était avec la permission et du consente- 
ment de l'Appelant, et dans le but d'essayer son invention, et 
au moment où il se disposait à demander son brevet, ce qui 
nié par l'Intimé. Les questions qui résultent de cette plai- 
doirie ayant été soumise à un jury, un verdict ou rapport fut 
fait par ce jury conforme aux prétentions de l’Intimé. L’Ap- 


(1) V. S. R. C. de 1886, ch. 61, s. 7. 
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pelant et l'Intimé firent ensuite motion, l'Appelant pour un 
nouveau procès, l'Intimé pour jugement conformément au 
verdict. Sur ce, le jugement dont est appel fut rendu, renvoyant 
la motion de l'Appelant pour un nouveau procès et déboutant 
8 n action, avec dépens. L’Appelant appela du jugement qui 
lui refusait un nouveau p , prétendant que le jury, en 
venant aux conclusions sur lesquelles était fondé son verdict, 
avait été induit en erreur par les instructions du juge prési- 
dant au procès. The court offered to the jury the following 
legal propositions and observations: 1° That Plaintiff was 
bound to give primd facie evidence of his being the inventor 
of the machinery described in his patent, and nothing else on 
that subject, until Defendant has made his defence and adduced 
evidence for the purpose of proving that Plaintiff was not the 
inventor, and that unless the jury were satisfied that Defen- 
dant had proved his plea or defence, the patent should 
be held good, and the patentee entitled to all the advantages 
2nd. That, if the jury were convinced, by the evidence adduced 
before them, that the discovery of the invention was suggested 
to Plaintiff, that it did not originate in his own mind, and that, 
in the invention, he was altogether assisted by another person, 
whether that person has made. known his invention, or not, the 
jury could legally declare that Plaintift was not the inventor ; 
3rd. That the inventor was not exclusively the man who first 
published a specification of the invention; 4th. That, if the 

ury were convinced that the invention was in public use or 

nown before Plaintiff made his application for a patent, (on the 
13th january, 1848) then they could also say that he was not 
entitled to the benefits of his patent; 5th. That public use meant 
use in public, whether in one solitary instance or more ; 6th. 
That use in public, in one solitary instance, even with the 
consent of Plaintiff, a long time before the application for the 
patent, so as to infer (in the opinion of the jury) that the pu- 

lic might have had a knowledge of the invention and become 
in possession of the secret, might be legally considered as an 
abandonment by Plaintiff of his rights to a patent; 7th. That, 
if the jury were satisfied that Plaintiff had used his machi- 
nery, either in his shop or otherwise, in such a way as to its 
being copied by any one, and so far back as more than a year 
previous to his application for a patent, they were justified in 
saying that Plaintiff had used his invention in public ; that he 
might therefore be considered as having abandoned all idea of 
a patent and not entitled to the benefits of the same ; 8th. That, 
if the jury were satisfied that the invention was known and 
made use of at Patton’s mills, at St. Thomas, in the spring of 
the year 1847, and before the 13th January, 1848, as alleged 
by the witnesses Murphy, H. N. Patton, and W. Patton, 
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they were justified in reporting that the invention was 
known to the public and in public use before Plaintiff 
made his application for a patent; 9th In alluding to the 
facts of the case, the Court observed that the only diffi- 
culty in the case was whether Plaintiff was the inventor 
of the machinery described in his patent. The Court observed 
that the primd facie evidence on the part of Plaintiff, by 
his two witnesses, Wickstead and Bisset, was sufficient, as 
primé facie evidence, to support Plaintiff's action if uncon- 
tradicted. The proof of Defendant's plea, as made by the 
witnesses Murphy, the two Pattons, Baptist and Dupuis tended 
strongly to impress the mind of every one with the idea 
that John West was the inventor of the machinery as far 
back as 1846 ; that West, communicated his views on the sub- 
ject to Murphy in the same year, or in the beginning of 1847, 
and the machinery was applied to Patton's mills, at St. Thomas 
in the spring of 1847. By the evidence of Murphy, it would 
also be seen that John West communicated his plan to Plain- 
tiff in 1846, and by the evidence of Baptist, that he, Baptist; 
with West and Plaintiff, talked over certain means of impro- 
ving mills on the same principle, in or about the same year 
1846, and all three came to the conclusion about the invention 
with some deviation on the part of Baptist. The only apparent 
contradiction of his evidence was to be found in the evidence 
of Dr Beaubien, who stated that he made the castings for Pat- 
ton’s mills, ig the month. of January, 1848, on the same prin- 
ciple of the invention or patterns given to him by Patton in 
December, 1847, and the evidence of three or four men in 
Beaubien’s employ who state about the same facts. It was left 
to the jury to appreciate the value of this conflicting evidence 
and to say whether they relied more on Defendant's witnesses, 
than on Plaintiff’s for accuracy. The Court called to the me- 
mory of the jury a circumstance elicited by W. Patton's evi- 
dence, calculated to fix with certainty the date of Patton's 
mills being provided with the machinery, which was, that he, 
or his father, had a government contract for 21 feet. deals, 
which could not be sawed at the old mill, which could only 

saw 16 feet deals, and that the contract was executed in 184 

with and through the new machinery. The jury, as sole judge 
of the merits of the evidence, might infer also that Plaintiff 
was not the sole inventor, and that it was known before Plain- 
tiff’s application for a patent. The jury’s attention was called 
to the fact of Ritchie’s model made in the winter 1847 to 1848, 
and admitted on all hands to be identical with his patent, ha- 
ving been worked at and seen in his shop at Liverpool, and 
seen by one Price; and that, if the jury were of opinion that 
the work was done in such a public way as to make it possible 
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that it had been seen and copied by the public, and the secret 
known by every one, they (the jury) could say that Plaintiff 
had used his invention in public and might be considered as 
having abandoned all idea of a patent. The Court drew the 
jury’s attention to the fact that no evidence had been addu- 
ced to prove that the invention in question had been used in 
Patton's and Baptist’s mills, with the permission of Plaintiff, 
and with the view of testing and proving the invention, and, 
when he was on the point of applying for a patent; and the 
Court commented and drew the jury’s attention to the fact of 
Patton's and Baptist’s mills being allowed to use this new ma- 
chinery ever since 1847 or 1848, without accounting for the 
fact. As to the damages, the Court, after submitting the ques- 
tions agreed upon for the consideration and report of the 
jury. instructed them that, as Plaintiff had, in his argument, 
stated that his object was not so much to recover damages as 
to secure his patent, the same were left to the discretion of the 
jury, who were the sole judges of the amount, but that their 
answer to the question relatives to the damages would depend 
on the answer to the five other questions. 

IRVINE, for Appellant: The questions involved in this case 
are ; first, was Pieintiff the first inventor of the machine in 
question, so as toentitle him to obtain a patent for the inven- 
tion. Second: Was the machine used in a public manner pre- 
vious to Plaintiff's application for a patent on the 13th Ja- 
nuary, 1848, so as to defeat his right to obtain such patent. 
Third : Did the learned judge, in his charge to the jury, err in 
the application of the law to the case, in such a manner as to 
entitle Plaintiff to a new trial. The Plaintiff in the Court 
below claimed to be the first inventor of the machine in ques- 
tion ; be obtained a patent for it in 1848, and it has since been 
recognized by the public as his invention, until very recently, 
when the validity of the patent was called in question and the 
originality of the invention on the part of Plaintiff denied by 
present Respondent. The defence set up in this case was that 

ohn West was the original inventor, and that he had com- 
municated the idea to Plaintiff. The evidence on the part of 
Plaintiff makes out a primd facie case in his favor, two per- 
sons well acquainted with the business of saw mills testify 
that Ritchie first communicated this invention to the public, 
and was always reputed to be the inventor. It is manifestly 
impossible to prove the fact of the invention by any more 
direct testimony. The principal witnesses examined by De- 
fendant to show that West and not Ritchie was the inventor, 
are Matthew Murphy and George Baptist. Murphy says that 
he was for several years in the same employment as West ; 
that in 1846, he believes, but is not positive as to the date, 
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West described the invention in question to him that he al- 
ways believed West to be the inventor. Baptist says that he, 
West and Ritchie were, for several years, intimate frends, 
that they frequently discussed among themselves the possibi- 
lity of divising some means of improving the manner of pas- 
sing logs through the saw gites in a mill and that the inven- 
tion in question was the result of their joint consultation. It 
is in evidence that Baptist, far from making any objections to 
Ritchie's obtaining the patent was active in assisting him to 
procure it ; and Murphy testifies that West was also aware of 
Ritchie’s application and expressed his assent. stating that, if 
the patent proved remunerative, he was to have a share of the 
profits. It is also clear that from 1848 up to the present time, 
neither West nor Baptist have ever made any claim adverse 
to the pretensions of Ritchie, or objected in any way to his 
exercising the right of a patentee. It is plain that Defendant 
cannot discredit the account of the matter given by his own 
witnesses, and from their testimony it must be assumed as 
proved that the machine in question was the joint invention 
of West, Baptist and Ritchie, and that, with the consent of 
the other two, Ritchie made the invention known to the gene- 
ral public by a specification, and obtained a patent in due 
course. The Appellant submits that, ir this view of the case, 
Ritchie is, in the legal acceptation of the term the true and 
first inventor, and that his right to the patent cannot be ques- 
tioned. It is true that there are some writers on the subject 
of patents who maintain that the patentee must be the un- 
aided inventor, but the more modern writers, as well as the 
more recent decisions, have established a difterent rule. The 
source from which the patentee has derived his information is 
unimportant, provided it be not open to the public, and pro- 
vided he be the first to introduce the invention to public notice 
and be not acting in fraud of any rival claimants. (1) If nei- 
ther West nor Baptist made the invention public, but con- 
sented that Ritchie should do so, he, as far as the public are 
concerned, is the inventor. The Defendant who benefits by the 
use of the machine, the knowledge of which he has received 
direct from the patentee, cannot set up the claims of a rival 
inventor who himself makes no pretensions of the kind. The 
second ground of defence is that, previous to the application of 
Ritchie for a patent, the machine had been known and used 
publicly ; and particularly at Baptist’s Mill, near Three-Ri- 
vers, and at Patton’s Mill, at St. Thomas. So far as respects 
the alleged used of the machine at Baptist's Mill, Defendant 


(1) Coryton, ot the Law of Letters Patent, cap. 3, p. 100, and the cases 
there cited. 
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altogether failed to make out any case, Baptist himself stating 
that he did not use it until after Plaintiff's application for a 
patent. Considerable doubt appeared to exist as to the period 
when West first used the machine at Patton’s Mill, Murphy 
says it was in 1847 or 1848, but he cannot speak positively, 
one of the Patton says it was in the autumn of 1846, another, 
that it was in the summer of 1847 ; but it was proved that the 
first castings of the machine were made under West's direc- 
tions at the foundry of Dr. Beaubien, at St. Thomas. Dr. Beau- 
bien was examined, and he proves that he keeps regular books 
of accounts, that he exatnined them to ascertain when these 
castings were made, and that the first which were used for 
this machine were made and delivered to Patton on the 24th 
of January, 1848. It is quite impossible that there can be any 
mistake about this evidence, and it should be preferred to the 
statements of those who only spoke from memory which raust 
necessarily be uncertain after a lapse of twelve or thirteen 
years. The Appellant also submits that, even should it be 
considered as proved that West did use the machine in the 
summer of 1847, it was not such a public use as would defeat 
Plaintiff's right as a patentee; but is one of the cases men- 
tioned in the statute, where the use within one year before 
the application in such a way as not to amount to an aban- 
donment to the public, is provided for. The Appellant 
would next call the attention of the Court to the charge 
of the honorable judge which he conceives give him a 
right to obtain a new trial on the ground of misdirection. 
The judge charged : “ That, if the jury were convinced 
“ by the evidence adduced before them, that the discovery of 
“the invention was suggested to Plaintiff, that it did not 
“ originate in his own mind, and that in the invention he was 
“ altogether assisted by another person, whether that person 
“ has made known his invention or not, the jury could legally 
“ declare that Plaintiff was not the inventor.” That this defi- 
nition of “the true and first inventor” is, as has been already 
shown, contrary to recent opinion, and as it guided the jury 
in their determination of the question of fact, Appellant would, 
on this ground alone, be entitled to a new trial. The learned 
judge directed the jury that the circumstance of Plaintiff hav- 
ing made a model of the invention in a workshop in which 
workmen were employed, must be considered as an abandon- 
ment of his claim to a patent. Jt is impossible that this can 
be a correct interpretation of the law, as, if it were, in a great 
many cases of useful inventions, no patent could be obtained 
at all. The model in the present case could not be made 
without the assistance of a blacksmith’s forge, and could 
scarcely be constructed without the aid of a carpenter. The 
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law requires that a model should be deposited in the patent 
office with the application for a patent, and if the ruling of 
the judge be correct, the inventor would be obliged to do the 
manual labor of the work himself in a private room, an ex- 
treme degree of secrecy which the law never required. The 

jury were also told that, if they “were satisfied that the in- 
. “vention was known and made use of in Patton’s Mills, at 
“ St. Thomas, in the spring of the year 1847, as alleged by 
“ the witnesses Murphy, H. N. Patton and W. Patton,” they 
were justified in giving such a verdict as would void the 
patent, and no allusion was made to the statute which excepts 
a use under such circumstances within a year before the ap- 
plication. In commenting upon the evidence, Appellant also 
submits that the honorable judge misdirected the jury; he 
said: “that the evidence of Murphy, the two Pattons, Baptist 
“ and Dupuis tended strongly to impress the minds of every 
“ one with the idea that John West was the inventor of the 
“ machinery as far back as 1846.” Now Baptist distinctly 
attributes the invention to the result of the joint consultation 
of himself, West and Ritchie; and Dupuis says nothing on 
the subject. The Appellant therefore respectfully contends 
that the verdict being contrary to law and to the evidence he 
is entitled to a new trial. | 

JOLY, pour l'Intimé : Les seules questions qui puissent s’éle- 
ver devant cette honorable Cour, sont des questions de droit, 
les faits ont été établis finalement par le verdict du jury. 
L'on voit au chap. 77, sect. 24 des statuts consolidés du Bas- 
Canada, que, quand le jugement dont est appel sera basé sur 
le verdict d’un jury, il n’y aura pas d'autre appel qu'un appel 
en erreur, appeal in error, où la loi seule, et non les faits, 
sera mise en question, excepté dans certains cas prévus par la 
loi, mais qui ne s'appliquent pas à la présente instance. L’In- 
timé s'occupera donc principalement à traiter les questions de 
droit qui se présentent. L’Appelant a appelé du jugement qui 
lui a refusé un nouveau procès; qu'elles sont les raisons pour 
lesquelles un nouveau proces peut étre accordé? Grant, on 
New Trials, (Edinburgh, 1817) page 134, dit: “In consider- 
“ ing applications for new trials, the Courts act according to 
“an equitable discretion, granting or refusing them, not on 
“technical grounds, or as matter of right, but as they 
“think will best satisfy the essential justice of the case ; ” 
and, page 140. “A good rule for granting or refusing 
“new trials is that npon the whole substantial justice 
“ has not been, or has been, done to the parties.” Et pages 152 
et suivantes. Graham, On news trials (New-York, 1834) pages 
262, 263, 323, ete., se prononce dans le même sens. L’Intimé 
va essayer d'exposer qu'il n'y a pas eu d'injustice envers 
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l'Appelant, et que la cour x bien jugé en refusant de lui accor- 
der un nouveau procès. L’Appelant prétend que le jury en 
venant à ses conclusions, a été induit en erreur pur les ins- 
tructions du juge présidant au procès. Il est done du devoir 
de l'Intimié de prouver que ces instructions sont en tous points 
conformes à la loi. L’Appelant dans ses raisons pour un nou- 
veau proces dit: “ Because the honorable judge who presided 
“ at the trial,misdirected the jury respecting the law of the case, 
“in directing them, that, if they were convinced, by the evi- 
“ dence adduced before them, that the discovery of the inven- 
“ was suggested to Plaintiff, that it did not originate in his 
“own mind, and that, in the invention, he was altogether 
‘assisted by another person, whether that person had made 
“ known his intention or not, the jury could legally declare 
“ that Plaintiff was not the inventor.” L'Appelant n'a pu trou- 
ver qu'un seul auteur à citer à l'appui de sa manière de voir. 
C'est “ Coryton.” En lisant les passages cités au long, la cour 
verra que l’auteur parle d’inventions introduites en Angleterre 
de l'étranger, et non pas des inventions nées en Angleterre 
même, L’Intimé ne voit rien dans Coryton qui soit en contra- 
diction avec les instructions données au jury. L’'Intimé citera 
quelque passages des meilleurs auteurs qui ont traité la 
question des brevets d’inventions, afin d’établir quel est celui 
qui, aux yeux de la loi, est le véritable inventeur. Johnston 
(Patentees manual, London, 1853), page 62: “ A man may 
“ publish to the world that which is perfectly new in all its 
“ uses, and yet he may not be the first and true inventor,” et 
pages 35, 40, 63 et 67 du même auteur. Hindmarsh, on putents, 

e 22, dit: “ To be an actual inventor, a person must him- 
“ self make the discovery or invention, it must originate in his 
“ own mind, it must not be suggested to him by another” &c., 
pp. 23 et 24 du même auteur. Perpignan, The french law und 
practice of patents for invention, pp, 4 and 7; Harrison’s 
Digest, vbo. Putent, pp. 4074 and 4078 ; Robb’s, Patent cases, 
vol. 1,p. 1; Reutyen vs. Hanows et al., p. 9 ; Dawson vs Tollen, 
p. 37; Woodcock vs. Parker et ul., p. 166; Evans and Hettich. 
C'est un auteur américain. Norman, Law of patents, p. 45; 
Curtis, Law of patents, p. 40. Le nombre et le poids de ces 
autorités sont écrasants, et prouvent d’une manière concluante 
que le juge, en instruisant le jury, comme il l'a fait, s’est con- 
formé rigoureusement à la loi. L’Appelant allègue que le ver- 
dict est contraire à la preuve. Roll’s, Patent cases, vol. 2, p. 644, 
dit : “ A new trial will not be granted, on the ground that the 
“ verdict is against the weight of evidence, if there be some to he 
“ weighed on both sides,unless a clear mistake be shown or m#- 
“ nifest abuse of power.” Aiken vs. Bernis. Quant à l'usage en 
public d'une invention, voici ce que les auteurs disent : Johnson, 
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Patentee’s manual, p. 37.“ Public use means a use in public so 
“ as to come to the knowledge of others than the inventor, as 
“ contradistinguished from the use of it by himself in his cham- 
“her,” &c., pp. 33 and 37. Hindmarsh, On patents, p. 111, dit: 
“ Public use means a use and exercise in public, not by the 
“ public, &.,” p. 114, one solitary instance is sufficient &c., 
pp. 33, 108 and 110. Godson, Law of Patents, p. 40. Pour 
résumer, i] est clairement établi que l’Appelant n'est pas l'in. 
venteur. John West est l'inventeur. L'invention était en 
usage publiquement avant que l’Appelant n'eut fait la deman- 
de d'un brevet d'invention. Le brevet d'invention a été accor- 
dé à l’Appelant à la condition expresse qu'il deviendrait com- 
plètement nul, si ! Appelant n'était pas le premier et véritable 
inventeur, ou si l'invention était connue ou en usage dans le 
Bas-Canada avant que l’Appelant n'eut demandé le brevet 
d'invention. C'est un contrat passé entre le gouvernement et 
l'Appelant. Il a lui-même souscrit à ces conditions, sans les- 
quelles il n’eut pas obtenu son brevet, et maintenant 11 doit 
sy soumettre. L’Appelant n'a à se plaindre d'aucune injus- 
tice, il ne perd rien de ce qui lui appartenait légitimement, 
mais seulement un droit qu'il avait injustement usurpé. Parce 
que un homme a un brevet d'invention, ce n'est pas une rai- 
son pour qu'il ait droit à ce brevet. 

MONDELET, justice, dissentiente: Ritchie, the Appellant, 
instituted, in the Superior Court, an action of damages 
against Respondent, for infringement of a patent obtained by 
Appellant from the government, on the 19th June, 1848, by 
having, in his saw mills, at Lotbinière, made use of a certain 
chain, with moveable blocks used for propelling logs through 
the saws in the mills The Plaintiff claims this invention as 
being his: Defendant says, it is not, it was used long before 
you obtained the patent, by several persons, and in different 
places, and, namely, by Patton, at St. Thomas, and, by Baptist, 
at Three-Rivers; you are not, but one John West is the in- 
ventor, and the invention was known and used publicly long 
before the issuing of your patent, which you obtained subrep- 
titiously and by fraud. Under the operation of the 34th ch. 
of the Canada Consolidated Statutes, the case was tried before 
a jury, to whom was submitted the following questions which 
were answered as follows: First Question “Is Plaintiff the 
true and first inventor of the method of constructing saw 
mills for slabbing logs, and sawing slabs into boards, in the 
said patent mentioned?” Answer. “No.” Second Question. 
“ Had the said method of constructing saw mills for slabbing 
logs and sawing slabs into boards been discovered and made 

ublic by one John West, before the alleged discovery thereof 
by the Plaintiff?” Answer. “Yes.” Third Question. “ Had 
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the said method been in public use before the alleged inven- 
tion thereof by Plaintiff, and previous to his application for 
said patent, and to the granting of the same, in several saw 
mills in Lower Canada, and particularly at the mills belong- 
ing to the late William Patton, at St. Thomas; and to George 
Baptist, at Three-Rivers?” Answer. “ Yes, namely, at the 
mills of the late William Patton, at St. Thomas.” Fourth 
Question. “Did Plaintiff obtain the letters patent subrep- 
titiously, and by misrepresentation and fraud?” Answer. 
“The jury cannot gather from the evidence that he did.” 
Fifth Question. “Did the persons referred to in the third 
question, use the invention with the permission and 
consent of Plaintiff, and with the view of testing and proving 
the invention, and when he was on the point of making appli- 
cation for the said patent?” Answer. “It was in use some- 
time before the application referred to, but not with the per- 
mission of Plaintiff, nor with the view of testing it.” Sixth 
Question. “Has Plaintiff suffered any and what damage?” 
Answer. “ We do not find that he has suffered any damage.” 
The Plaintiff moved for a new trial, for the following amo 
other reasons: 1° Because the Honorable Judge, who preside 
at the trial, misdirected the jury, respecting the law of the 
case, in directing them “that, if they were convinced, by the 
“evidence adduced before them, that the discovery of the 
“invention was suggested to Plaintiff, that it did not originate 
“in his own mind, and that, in the invention, he was alto- 
“ gether assisted by another person, whether that person had 
“ made known his invention or not, the jury could legally de- 
“clare that Plaintiff was not the inventor,” 2° Because the 
Honorable Judge ought to have instructed the jury, that the 
law considers the first inventor to be the publisher of the in- 
vention by means of a specification, and that it is no objection 
to the claim of the patentee that another has first made the 
discovery, provided the patentee first introduced it into public 
use ; 3° Because the Honorable Judge ought to have instructed 
the jury that the source whence the patentee may have drawn 
his information, provided it be not one open to the public, isa 
matter of which the law refuses to tuke cognizance, and 
that the introducer of the invention into actual practice is 
assumed to be the inventor. I have carefully looked over this 
case, and I think that a new trial should be granted, there are 
several reasons for that, viz: 1° The Consol. Statute of Ca- 
nada ch. 34, sec. 22, enacts that “no Patent shall be held to be 
invalid by reason of such purchase, sale or use, prior to the 
application for such Patent, except on proof of abandonment of 
such invention to the public, or that such purchase, sale or prior 
use existed for more than one year to such application for a 
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patent.” 12 Vict., ch. 24, sec. 12. There is not a particle of 
evidence to justify the assumption that such has been the 
case. The witnesses are quite uncertain as to the time, and the 
only part of the evidence which may, to some extent, be relied 
upon. is that which has reference to the use of a pretended in- 
vention of the machinery, either by West or Baptist, in the 
winter of 1847 to 1848, or rather the casting of blocks by 
Dupuis for Baptist, during that winter, and Baptist using 
the invention in the early part of the summer 1848, as to what 
took place in. M. Patton’s Mitls, at St. Thomas, the evidence 
touching the time, is so vague and uncertain, that there is no 
reliance to be placed in the evidence, on that important point. 
2° I think the direction of the judge who presided ut the trial, 
mentioned in the sixth grief of Appellant was erronous, it is 
next to impossible, when two or three or more men of genius 
have exchanged ideas on some invention, to determine which of 
them is, in reality, the first, and much less the second inven- 
tor. Besides, if the assistance which a man of genius gathers 
from conversations he has had with others, is to deprive him 
of his patent, why the same unjust and absurd reason, must 
in the same way, work aguinst the others, and who then 
will be the inventor? The result will be, that no one 1s. 
3° I am of opinion the Appellant justly complains, that 
the learned judge should have instructed the jury, that the 
law considers the tirst inventor to the publisher of the inven- 
tion by means of a specification, and that it is no objection to 
the claims of the patentee, that another has first made the 
discovery, provided the patentee introduced it, in good faith, 
into public use, I say,in good faith, and such appears to have 
been the case here. Su that, theoretically it is my opinion 
the learned judge committed an error ; practically, it is worse, 
because, supposing the theory were correct, the evidence in 
the case never could have justified its being applied to 
destroy the Appellant's rights, such as obtained by means of 
his patent. 4° I consider the verdict not to be rendered rightly 
ayainst Appellunt, upon mere conflict of evidence, which 
would be no cause for granting a new trial, but against the 
evidence, such as reported before the Court, and altogether 
without evidence to justify it, and this circumstance is an 
answer to the objection which is raised to the grantiug of a 
new trial, namely : that the court, by so doing, would be 
interfering with the province of the jury, and transcending its 
power : now, this is not only untenable in theory, and con- 
trary to principles of law well known, invariably acted upon, 
in all cases were there is no evidence to warrant a verdict, 
and evidence contrary to the verdict, but this very Court of 
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Appeals, has interfered in the case of Beaudry and Papin, (1) 
wherein the evidence was so contradictory, that no two 
witnesses agreed as to the fact, so as to justify and make it 
incumbent upon the jury to return a verdict for the Defendant. 
A motion was made for a new trial, it was, of course, at once 
refused by the Superior Court, there being no reason to 
disturb such a verdict of acquittal. The Pluintiff appealed to 
to this Court. This court interfered and granted a new trial. 
The case of Beaudry was a case were the jury had acquitted, 
the present is one of a verdict which has the effect of 
annulling a patent, and, and that, upon evidence the most 
unsatisfactory, this would be no invasion of the power of the 
jury, but a proceeding fully recognizing the property of a 
fresh investigation by the jury, so as to do justice to the 
parties, the more so, that it is reasonable to anticipate a diffe- 
rent verdict from that which is complained of, and which, in 
all probability, would not have been returned, had the charge 
from the court been of a different character. 5° Another erro- 
neous view of the case, by the Honorable Judge, laid before 
the jury, is that Appellant having had a block made by a 
blacksmith in his workshop, this amounted to an abandonment 
of his invention to the public ; decidedly, I differ from the 
honorable and learned judge, although I have a very eat 
respect for his decisions ; the blocks had to be made by a 
blacksmith in his shop, of course ; such a position, if true, if 
sustained, would compel inventors to construct their own 
machinery, whether able to do so or not, and in case they 
could not, not only would they never be able to carry out 
their inventions, and be unjustly prevented froin obtaining 
patents, but the public would thereby be deprived of the 
egitimate fruits of their genius and labor. 6° The jury were, 
I apprehend, erroneously instructed by the honorable and 
learned judge, that they were justified in giving such a 
verdict as would void the patent, and no allusion was made to 
the statute which excepts x case under such circumstances 
within a year before the application ; upon the whole, there- 
fore, I am of opinion that the judginent of the court below 
should be reversed, and the motion of the Appellant fora 
new trial granted. 

AYLWIN, Justice : The questions which present themselves 
to our consideration in this cause are few in number, and easy 
of solution. The parties in the cause have restricted their 
inquiries to one or two salient points, viz: Ist As to whether 
Ritchie, the Appellant, was the true and first inventor of the 
method of constructing saw inills mentioned in the patent on 


(1) See 1 Jurist, p. 114. 
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which the action in this cause is founded. 2nd As to whether 
or not the said method of constructing saw mills had been dis- 
covered and made public by John West, before the alleged 
discovery by the Appellant, Ritchie, and previous to his ap- 
plication for the patent and to the granting of the same, and 
whether the said method was in public use in several saw 
mills in Lower-Canada previous to the said discovery by 
Ritchie, and to his application for a patent, and 3rd. Did or 
did not Plaintitf suffer damages. These questions, with one or 
two others, were duly submitted to the jury, and were all 
answered in a manner favorable to Respondent. The evidence 
offered for the consideration of the jury was by that jury 
considered sufficient, and to my mind also was most conclu- 
sive and satisfactory in establishing the pretensions of Res- 
pondent ; in my opinion the judge presiding in the court 
below entered at too great length into the question of law, 
but this did no manner of harm. In the case of Papin vs. 
Beaudry, cited by the honorable Mr. Justice Mondelet in his 
remarks just now delivered, as a case parallel to the present 
one, in which case, notwithstanding the verdict of the jury the 
judgment of the court below was reversed by the court here, 
the verdict was clearly wrong, being given in almost direct 
contradiction to the evidence. In the present case the evidence 
is clear and decisive, fully maintaining the jury in the con- 
clusion they arrived at, and justifying the verdict rendered. 
Under these circumstances, and as this court is always careful 
in the consideration of judgments rendered by the court 
below, and particularly of those founded on the verdict of a 
jury I concur with the majority of the court here that the 
judgment of the court below ought to be contirmed. (12 D. T. 
B.C., p. 49. 
Hott et IRVINE,pour |’ Appelant. 
JOLY, pour l’Intimé. 


VENTE.—LOCATION.—GARANTIE. 
QUEEN’s BENCH, APPEAL SIDE, Montréal, 7 mai 1856. 


Before : Sir L. H. LAFONTAINE, Bart., Chief-Justice, DUVAL 
and CARON, Justices. 


DorwIn et al., Appellants, and HutTcuins Respondent. 


Jugé: Que Pacquéreur condamné à délaisser un héritage sur action en 
déclaration d’hypothéque, a son action en indemnité, du moment qu'il 
a délaissé contre ceux qui sont tenus de le garantir du trouble, lors 
même que l'héritage ne serait pas encore saisi, et qu’il n’aurait pas mis 
ses garants en cause sur la demande principale. 

TOME X. Il 
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The action was instituted by Respondent under the following 
circumstances. On the 17th May, 1845, Henry Wait sold a lot 
of land to the firm of Hutchins and Birss, for £200, with 
promise of warranty against all encumbrances.The partnership 
of Hutchins and Birss having been dissolved, Hutchins the 
Respondent, remained sole proprietor of the lot of ground, and 
was invested with all the claims and rights of the copart- 
nership in respect of the purchase. On the 4th July, 1845, 
Wait assigned to Appellant, Dorwin, the balance of the price 
of said lot, to wit; £160, payable by annual instalments of 
£20, with interest, and, on the 30th of the same month, the 
transfer was duly signified to Respondent. The Respondent, 
afterwards, discovering that the lot in question was mortgaged 
to the Montreal Provident and Savings bank, for a very large 
sum, declined further payment in consequence. On the 26th 
October, 1850, there being then remaining due of the purchase 
money £78 Appellants, jointly and severally, contracted spe- 
cially with him in the terms following: “ In consideration of 
“ Hutchins paying the above sum of seventy eight pounds, 
“we agree, jointly and severally, to hold harmless and indem- 
“ nify Hutchins, against any and every demand that may at 
“any time be brought against him, as proprietor of the real’ 
“ estate above referred to, either by the Montreal Provident 
“and Savings Bank, or by any other parties whatsoever ; and, 
“ we further agree, that as soon as Hutchins shall have paid 
“up the full balance of the consideration payable under the 
“ deed of sale before mentioned, we shall obtain for Hutchins 
“a notarial discharge of all purchase money payable under 
“ said deed, and shall also execute in his favor an agreement 
“in writing, before notaries, by which we shall become secu- 
“ rity, jointly and severally, that Hutchins, his heirs or assigns, 
“ shall never be troubled or molested, for, or by reason of, any 
“ claim which the bank, or any other party, may pretend to 
“ have upon said real estate, anterior in date to the date of 
“the deed of sale. Montreal, twenty-sixth of October, 1850. 
“ Signed, C. Dorwin, EDWIN ATWATER.” The remaining sum 
of £78 was, in consequence, paid to Dorwin, and completed 
the full satisfaction of the price of the lot of land in question. 
On the 10th of April, 1852, an action en déclaration d'hypo- 
théque for £2,500, and interest, was instituted in the Superior 
Court, at Montreal, by the Montreal Provident and Savings 
Bank, against Respondent, as tiers détenteur of the lot, of 
which action Appellants were notified by notarial acte of the 
20th of the same month of April, by which notification they 
were required, in the terms of their contract of special war- 
ranty, to hold Respondent harmless and indemnified against 
the action, failing which, that he would abandon and délaisser 
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en justice the lot of land in question. No notice was taken by 
Appellants of this notification, and, on the 3lst of May, 1852, 
a judgment en déclaration d'hypothèque was rendered against 
Respondent in that action for the sum of £2,500 and interest, 
and a copy of the judgment was served upon him, on the 9th 
of June following. Upon the intimation thereof to Appellant 
Dorwin, the latter suggested the immediate délaissement of 
the lot by Respondent, and promised to reimburse him, in the 
following terms: “ With reference to your note of the 10th 
“inst. relative to the Wait property, the best thing to do is 
“to deliver up the property at once, in compliance with the 
“ judgment and let it be sold by the authority of justice. You 
“and I can arrange the matter between us arising out of the 
“ affair without trouble, I have no doubt.” On the 17th of June, 
the délaissement by Respondent was duly made, and a curator 
appointed for the purpose, in whose possession the lot still 
remained at the time of the institution of the action by Res- 
pondent against Appellants. The purchase money paid by Res- 
pondent for the lot amounted to £200, and, with interest to the 
date of the action added, was £263 9 6, of which £40 was paid 
to Wait £197 8 1 for instalments and interest to Appellant, 
Dorwin,and 9s. 4d.,for municipal taxes on the lot. By the action 
Respondent claimed from Appellants £275, as and for damages 
by him sustained by reason of the judgment en déclaration 
d'hypothèque, and abandonment of the lot of land. The Appel- 
lants have set up no affirmative matter, in avoidance or dis- 
charge, but contented themselves with a plea of general dene- 
gation. On the 19th april, 1854, the Superior Court rendered 
the following judgment: “The Court considering that Plain- 
tiff hath established the material allegations of his declara- 
tion, and that he is, by reason of the agreement and under- 
taking of Defendants, therein set forth, and of the délaisse- 
ment by him Plaintiff made, under the judgment in that 
behalf rendered, whereby he hath suffered eviction of and 
from the land and premises in the declaration described, and 
by law he is entitled to recover of and from Defendants, 
jointly and severally, the price and sum of money by him 
paid for the land and premises, that is to say, the sum of 
£200, doth adjudge and condemn Defendants, jointly and 
severally, to pay to Plaintiff the sum of £200, being the 
amount of the price and purchase money by him paid, for and 
on account of the purchase and acquisition of the land and 
premises, under and by virtue of the deed of sale in the decla- 
ration set forth, with interest from the 29th july, 1852, date 
of the service of process, and costs of suit.” From this judg- 
ment the present appeal was instituted, and the reasons 
urged by Appellant, are the following: That Respondent was 
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aggrieved and troubled by the hypothecary action being 
brought against him, and by the acte de déluissement made 
by him at the office of the prothonotary, admits of no doubt; 
but it is equally certain that the remedy demanded by the 
declaration, and the one afforded by the judgment, cannot be 
sustained or confirmed. A person subjected to an hypothecary 
action,.has three modes of protecting himself. The first by an 
action en garantie, with the conclusion that the garant do 
intervene and cause the trouble to be removed, or indemnify 
the détenteur. The second is by a separate action, demanding 
the resiliation of the deed, the restitution of the price, and 
offering to return the property, and all his right, title and 
interest therein. The third is the action of damages for the 
Joss of the property by the délaissement and sale, constitut- 
ing the legal eviction which warrants this last action. “ The 
action of Respondent does not belong to any one of the three 
classes, and the judgment is not warranted by any rules ap- 
plicable to this subject. The declaration narrates the facts, 
asserting the délaissement at the office of the prothonotary ; 
but no allegation of subsequent sale and adjudication, and 
concludes for an indemnity in damages. The judgment does 
not afford the remedy demanded, but adjudges the restitution 
of the price paid for the land, as if the action had been 
brought under the second class, but entirely omitting the im- 
portant consideration, that before any success could be achiev- 
ed by Respondent, he must have offered to transfer his title 
to the property to Appellants. He could not be at one and 
the same time, owner of the lot, and obtain restitution of the 
price. Indeed, no such demand was made, and the judgment 
has exceeded the conclusions of the declaration by its award, 
and if such demand had been made, the judgment could not, 
and ought not to have granted it. The Respondent was in 
error in supposing that he was deprived of the property by 
the délurssement, without subsequent sale, and the judgment 
in granting an indemnity as for a total loss of the property, 
sanctioned that error, at the expense of the plainest rules of 
law. The property, after the déluissement, must have belonged 
to some person. It could not belong to the vendor or garant, 
it could not belong to the hypothecary creditor, but it did 
belong to the délaissant, Respondent, and could only be 
alienated in these proceedings by the final adjudication and 
sale. In the event of the mortgage being entirely paid before 
the day of sale, the property could not be sold, and would 
revert to the délaissant. In the event of a much larger sum 
being obtained at the sale than would discharge the mortgage, 
the surplus would belong to Respondent, clearly establishing 
the injustice of such a decree. It cannot be pretended even 
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that an action on the case would lie by Appellants to.recover 
back the property: or the surplus after sale, in the event of 
either of the above suppositions occurring. The answer to 
such an action would be: the demand on the part of Respon- 
dent was not for an indemnity for absolute eviction, but 
merely for an indemnity for a trouble to his possession ; and 
the court having indemnified him for that, by ordering the 
restitution of the price, did not declare his rights under the 
law of the land forfeited.” The Court of Queen’s Bench, con- 
sidering that there was no error in the judgment appealed 
from confirmed the same with costs. (12 D. 7. B. C., p. 68.) 

STUART, for Appellants. 

Rose and Monk, for Respondent. 


PROCEDURE.—PROTONOTAIRE.—COMPETENCE. 
QUEEN’S BENCH, APPEAL SIDE, Quebec, 17 December, 1461. 


Before Sir L. H. LAFONTAINE, Bart., Chief-Justice, AYLWIN, 
DtvaL, MEREDITH and MONDELET, Justices. 


CocHRAN, Appellant, and BENSON, et al., Respondents. 


Jugé: Que le protonotaire ne peut, en vertu de la 22e Vict , ch. 5, sec. - 
11, rendre jugement en vacance dans une cause entre commerçant et 
commerçant, quuique l’action soit portée sur un compte en «létail, si la : 
demande n’est pas pour effets vendus et livrés, ou pour aucun article 
vendu et livré, ou pour argent prêté. (1) 


MEREDITH, Justice : The action in the court below was 
brought by the present Respondents, merchants and copart- 
ners, to recover a sum of $100 4. due to them by Appellant, 
a master of a ship, for the wharfage of his vessel, and for 
other sums disbursed on his account. The declaration is in the 
usual form; and the bill of particulars is as follows. “ Quebec, 
15th June, 1860. Captain Cochran and Owners, Ocean Wave, 
to Benson & Co.” 


Moorage................................. $44.00 
Batteau hire, M. 6, W. 1. Staves at $1.66%.... 10.00 
do 20 cords Lathwood, at 85 cts......... 17.00 


do 969 standard deals for poop, at $1.20.. 11.63 
do 1518 do do 3rd quality, at $1.20. 18.21 





$100.8 4 


The Defendants having made default to appear, and an 
affidavit of one of Plaintiffs having been tiled, as the statute 


(1) V. art. 89, 90, 91 et 897 C. P. C. 
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requires, judgment was rendered by the prothonotary in 
accordance with the 11th section of the 22 Vict.,ch.5; by 
which it is provided that the prothonotary may render judg- 
ment in exparte cases “On any account stated in detail between 
‘ trader and trader, or between trader and non-trader, or 
“ between non-truders for goods sold and delivered, or for 
“any article, or things sold and delivered, or for money 
“lent.” (1) The Appellant contends that the prothonotary 
had no power to enter up judgment, because it does not 
appear that the account in question, was for “ goods sold 
and delivered,” or “ for any article or thing sold and delivered ” 
or “ for money lent.” The objection, thus urged would be good 
if the action were between non-traders ; but as between trader 
und trader, or between trader and non-trader, the prothonotary, 
under the express words of the statute, can render judgment 
on any account stated in detail. The legislature have I think 
made one provision as to accounts in detail, whether between 
trader and trader, or between trader and non-trader ; and an- 
other, and different provisions, as regards accounts in detail 
between non traders. With respect to the first two classes of 
accounts, the prothonotary has jurisdiction whatever may be 
the causes in which such accounts have their origin ; but with 
respect to the third class of accounts the prothonotary has 
not jurisdiction unless the accounts be “ for goods sold and 
“ delivered, or for any article or thing sold and delivered, or 
“ for money lent.” It was evidently the intention of the legis- 
lature to make a distinctibn between the demands of traders 
and those of non traders; and if the courts hold that the 
prothonotary, under the foregoing provisions of law, cannot 
exercise jurisdiction with respect to an account, stated 
in detail, due to a trader, unless such account be “ for 
“ goods sold and delivered, or for any article or thing sold 
“and delivered, or for money lent.’ Then the important 
distinction intended to be made by the legislature will be 
deprived of any effect ; and twelve of the twenty-seven words, 
in which the provision of law under consideration is embodied, 
must be treated as mere surplasage ; and the statute may then 
be read as if all the words between “ detail,’ in the first line 
of the paragraph under consideration, and the word “ for,” in 
the third line of the same paragraph were omitted; and that 
paragraph would then best be read, not in the words of the 
statute book, but as follows “ on any account stated in detail 
“for goods sold and delivered, or for any article or thing 
“ sold and delivered, or for money lent,” leaving out the words 
“ between trader and trader, or between trader and non-trader, 


(1) Consol. statutes L. (., ch. 83. sec. 113, p. 742. 
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“ or between non-traders.” This would perhaps be an improve- 
ment, because the words of the statute with respect to accounts 
due to traders seem rather too general; but, if it would be 
an improvement, it is one within the province, not of a court 
of justice, but of the legislature. For these reasons, I am of 
opinion that the view taken by the prothonotary of the law 
applicable to this case is right, and that the appeal ought to 
be dismissed. 

MONDELET, Justice: The Respondents are merchants and 
copartners, Appellant is a ship master. The question is as to 
how the court should interpret, cap. 83, sect. 113, subdivision 
3, cons. statute of Lower Canada, 20 Vict. chap. 44 § 87. 
“On any account stated in detail between trader and 
trader, or between trader and non-trader, or between non- 
traders for goods sold and delivered, or for any article or 
thing sold and delivered, or for money lent.” It is contended 
by Appellant that it not appearing that the debt was “for 
goods sold and delivered, or for any article or thing sold and 
delivered, or for money lent,” the prothonotary had no juris- 
diction over the matter, and consequently no right to enter 
up judgment. The difficulty arises out the want of a comma 
after the words “or between non-traders,” Appellant infers 
that all that follows these words are to be taken as connected 
with all the preceding classes of parties. On the other hand, 
it is said, that the latter part of the section, refers only to 
non-traders, and ‘that the prothonotary had jurisdiction. 
Faute dun point Martin perdit son dne. Shall we say, 
“ faute d'une virgule, l'Appelant perdit son appel” The 
french translation is the same, no comma after “ow autres 
non-commerçants, Statuts Refondus, B. C., p. 755. I am of 
opinion that the latter part of the phrase refers not only to 
the class of non-traders, but to dealings between trader and 
trader, and between trader and non-trader, and those transac- 
tions must be limited to “ goods sold and delivered, or for any 
article or thing sold and delivered, or for money lent” ; other- 
wise, by means of the words “ or any account stated in detail” 
giving to the prothonotary an unlimited jurisdiction on all 
sorts and kinds of affairs, provided there be a detailed state- 
ment, and, therefore, the prothonotary had no jurisdiction. In 
that case it might be said there was no Court, no judgment, 
the whole is a nullity: how then can there be an appeal ? 
How can this Court take cognizance of what has no existence ? 
This deserves serious consideration. In that view of the case, 
one might be of opinion we should simply dismiss the appeal. 
The party aggrieved would have to seek a remedy in another 
way, and test the validity of the judgment by means of an 
opposition or an action on the case. ut, upon mature consi- 
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deration, I have come to the conclusion that this is a case 
analogous to one where there has been an exception déclina- 
tovre for want of jurisdiction. I therefore think there is cause 
for appeal. Whereupon there should be judgment as in simi- 
lar cases, I mean where there has been an exception a la forme. 

Judgment: Seeing that the prothonotary was not warrant- 
ed, by the statute in entering up judgment against Appellant 
upon the account produced by Respondents, and tiled in the 
Court below ; and that the whole proceeding is, therefore, 
vitiated ; it is considered and adjudged that the same be and 
it is, hereby, annulled, set aside and vacated, and Appellant is 
hereby permittea to depart the Court, without day. Daissen- 
trentibus. Duval and Meredith, Justices. (12 D. T. B.C., p. 74.) 

JONES and HEARN, for Appellant. 

Hott and IRVINE, for Respondents. 


POSSESSION.—PRESCRIPTION. 
Privy CounciL, 12th July, 1867. 


ON APPEAL FROM THE COURT OF QUEEN'S BENCH OF 
LOWER CANADA. 


Present : Lord Cairns (Lord Justice), Lord Justice TURNER, 
Sir EDWARD VAUGHAN WILLIAMS, and Sir RICHARD 
TORIN KINDERSLEY. 


JAMES MACDONALD, Appellant, and JAMES LAMBE, Respondent, 
and Mary NICKLE et al Respondents. 


Action by Seigneur to recover possession of a piece of ungranted land 
forming part of his Sei e, against a party claiming under an in- 
forma] deed from one who had no title-deed, but who, with Defendant, 
_had been in undisturbed possession for thirty years : Held (affirming 

the judgment of the Court of Queen’s Bench for Lower-Canada), that 
the plea of prescription of thirty years’ possession was a bar to the 
action, as first, that it made no difference that during the time of euch 
adverse possession the Seigneur had under the Statute, 6th Geo IV, 
ch. 59, for the extinction of feudal and seigneurial rights in the Pro- 
vince of Lower Canada, surrendered the Seigneurie to the Crown for 
the purpose of commuting the tenure into free and common socage, 
the issuing of the Letters Patent regrantiug the same being uno filatu 
with the surrender to the Crown, and that, both by the ancient French 
Law in force in Lower Canada as by the English Law, prescription 
ran in favour of a party in actual possession for thirty years; and 
secondly, that such adverse possession enured in favour of a party 
deriving title to the land through his predecessor in possession. 

Held, further, that such junction of possession did not require a 
title, in itself tranalatif de propriélé, from one possession to the other; 
but that any kind of informal writing, sous seing-privé, supported by 
verbal evidence, was sufficient to establish the transfer. 
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The Appeals in these cases were from the decisions of the 
Court of Queen’s Bench in Lower Canada in two petitory ac- 
tions, brought by fppellant ag inst Respondent to recover 
possession of certain lots of land, described as severally con- 
tuining 213 acres and 193 acres, and known as Lot 16 in the 
5th range of Russeltown, in the District of Montreal, and for 
mesne profits and damages. Both actions were brought in the 
District Court of Montreul. The facts and pleadings were the. 
same in both cases. The declaration in the first action alleged, 
that on the 20th of October, 1832, the Hon. Edward Ellice 
was, and for more than twenty years had been, in possession 
of the ungranted lands of the Seigneurie of Beauhurnois, 
including the land claimed in the actjon, that on that date he 
surrendered them to the Crown, and that the Crown by 
Letters Patent, regranted them to him in free and common 
socage. The declaration then alleged a title in Plaintiff to the 
land in question, derived from Ellice, and averred that Defen- 
dant, about the year 1850, had taken possession of the land, 
and had ever since kept it from Plaintiff, received the rents 
and profits, cut down trees; and prayed that Plaintiff be 
declared owner, and Defendant adjudged to deliver up the 
lands, and repay the rents and profits he had received, with 
£100 as damages. Defendant pleaded in substance, first, a plea 
of chose jugée, alleging a previous action by one Mary Ball 
against Defendant to recover the same land, wherein judg- 
ment was given for Defendant, and that Plaintiff was the 
representative of Ball. Second, that neither Plaintiff, nor any 
of those through whom he traced his title, had ever had pos- 
session of the land, or any delivery or tradition of seisin of it, 
but that Defendant and his predecessor had always had pos- 
session of the land adversely to them. Third, that Plaintiffs’ 
predecessor in estate, Silas Bull, had not received any déli- 
vrance de legs from the legal representatives of Mary Ball. 
Fourth, that the Letters Patent only granted lands which 
Ellice had been previously possessed of, and was entitled to 
surrender ; that Plaintiff had shown no title in Ellice previous 
to the Letters Patent; and that Defendant had been in pos- 
session of the land for more than twenty years previous to 
1832, and that Ellice, therefore, was not entitled to surrender 
them. Fifth, a plea setting out the original grant, by Louis 
XIV of France, of the Seigneurie of Beauharnois, and alleg- 
ing that the land in question did not come within the limits 
of the original grant; and concluding for a rule or judgment 
of Experts to determine whether the land in question did or 
did not come within such limits. Sixth, a plea traversing the 
title deeds alleged in the declaration and setting up a right by 
prescription of thirty years. Seventh, a denial that Plaintiff 
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had ever had possession of the land or any tradition of it, 
“réelle ou fernte.” Eighth, a plea setting up “impenses et 
améliorations,” made by himself and his auteurs, and con- 
cluding that Plaintiff should be ordered to repay them before 
being put in possession of the land: and lastly, the general 
issue. Plaintiff filed general answers to the first seven pleas, 
and to the eighth a special answer, alleging that all the 
“ ampenses et améliorations ” had been made in bad faith, and 
praying that the rents and profits received by Defendant 
might, if necessary, be set off against them, concluding for a 
rule of judgment of expertise; and replied generally to the 
ninth plea. From the evidence it appeared that the Seigneu- 
rie or fief of Villechauve or Beauharnois was originally grant- 
ed by Louis XIV of France to the Marquises De Beauharnois 
and De Beaumont, in the year 1709. Contradictory evidence 
was adduced by Plaintiff and Defendant respectively on the 
question whether Russeltown, of which the land claim in the 
declaration formed part was included within the limits of the 
Seigneurie so originally granted ; but, from the view taken 
by the judment of the court below and on appeal, this point 
was immuterial. By the Imperial Statute 6th Geo. IV, ch. 59, 
for the extinction of feudal and seigniorial rights in the Pro- 
vince of Lower Canada, it was enacted by section 1, that when- 
ever any person holding of the Crown as proprietor any fief 
or seigniory, and having legally the power of alienating the 
same which fief or seigniory lands had been granted and were 
held à titre de fief, in arrière-fef or à titre de cens, should by 
petition apply to the Crown for the commutation of and release 
from the Droit de Quint and other feudal burdens, and should 
" surrender into the hands of the Crown all such parts of the 
fief as should remain in his possession ungranted, it should be 
lawful for theCrown to commute the said feudal burdens, 
and to cause a fresh grant to be made to the person so apply- 
ing, of the lands, to be thenceforward holden in free and 
common socage, as lands are held in England. And by sec- 
tion 6 it was further provided, that public notice should be 
given for three months before such grant, calling on all per- 
sons who might have or claim to have “ any present or 
contingent right, interest, security, charge, or incumbrance 
either by mortgage or under any other title, or by any other 
mean whatever, in or upon the land, to signify in writing 
within three months their assent to or dissent from the sur- 
render, re-grant and change of tenure of the lands. Shortly 
after the passing of this statute, Ellice, the Seigneur of 
the fief, made application to the Crown for a commutation 
of its feudal burdens and a re-grant of such of the lands of 
the fief as remained un-granted to be held in free and common 
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socage, and on the 20th of October, 1832, surrendered to the 
crown all the ungranted portions of the fief. On the 10th 
of May, 1833, his then Majesty, King William IV, by Letters 
Patent under the great seal, granted to Ellice the lands that 
had been surrendered, to be held by him in free and common 
. Plaintiff founded his title under a deed of sale, dated 
September the 25th, 1855, made between Silas Rozier Ball, 
Edward Ellice, and Plaintiff, by which Ball sold to Plaintiff, a 
lot of land forming part of lot n° 17 in the 5th range of Russel- 
town, and alleged by Plaintiff to be one of the lots of Jand in dis- 
pute ; and that Ellice confirmed such sale and conveyed to Plain- 
tiff all and every the title and interest which he, Ellice might 
have in and to the land. Ellice’s title was traced back to the 
Letters Patent of the 10th of May, 1833. Defendant relied on his 
right to the land by prescription, admitting that neither he nor 
his predecessors in estate had obtained or even asked for, any 
grant of the land, either from the proprietor of the Seigneurie 
of Villechauve or Beauharnois, or from the Crown. In support 
of this title by prescription Defendant gave evidence showing 
that in the year 1807 one Levy Petty was in possession of lot 
n° 16 in the 5th range of Russeltown and continued in such 
possession till 1811, when he was succeeded in possession of it 
by one David Goodwin, who continued to oceupy it till Sep- 
tember 1833, being a few months subsequently to the sur- 
render of the land by Ellice to the Crown, and the re-grant of 
it; that in September 1833, Goodwin gave up possession of the 
land to Defendant, who had continued to occupy it up to the 
commencement of the action. It was admitted that no legal con- 
veyance of the land by Goodwin to Defendant had been 
executed, but a certificate of sale in the following form was 
given in evidence : “ Russeltown, September, 21st, 1833. This 
“may certify that I do this day sell, convey and give up, all 
“ right, title and claim that I have, or ever had, to the lot of 
“ land I know recede on to James Lamb, being lot No. sev- 
“enteenth in the third section. DAVID GooDWIN. JAMES 
“ RICHARDSON, PATRICK MAHON, Witness.” In virtue of which 
certificate Defendant claimed to be entitled to join the pos- 
session of the Jand by Goodwin to his own possession to it for 
the purposes of the plea of prescriptions. It was admitted that 
No. seventeenth, in the above mentioned certificate was put 
in mistake for the 16th, and Defendant called witnesses to 
rove that there never was a lot No. 17 in the 5th range of 
Russelltown, but that the land in question formed part of lot 
No. 16, which was so occupied by Defendant and David 
Goodwin, and that the possession of Defendant and David 
Goodwin extended over the whole of the land in question. 
Plaintiff also admitted that, previously to the year 1834, the 
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land called lot No. 17 formed parts of lots, Nos. 15 and 16, 
which then extended to the boundary between Russelltown 
and the Township of Hemmingford, and that the number had 
been altered by Livingstone, a surveyor employed by the 
seigneur. The case came on for hearing on the 27th of May, 
1861, and on the 28th of June, 1862, the judge of the Superior 
Court (the Hon. Mr. Justice SMITH), gave judgment, dismissing 
the action with costs, on the grounds first, that Edward Ellice 
was not in possession of the land in question at the time of 
the alleged surrender of it, but that David Goodwin had been 
so for twenty years, and that, therefore, Ellice could not 
legally surrender it, or obtain a regrant of it from the Crown ; 
secondly, that the grant by the crown to that extent was null 
and void ; thirdly, that by the law of Lower Canada, Ellice, 
having allowed Goodwin to settle on the land, could not eject 
him from it, but only claim from him the accustomed dues; 
fourthly, that Plaintiff traced his title only to the Letters 
Patent, which conferred no new title on him, and that Defen- 
dant had proved his plea of prescription; fifthly, that as 
Plaintiff claimed through Mary Ball, he was estopped by the 
judgment given against her, as set out in Defendant's first 
plea. The following is the text of the judgment which was 
rendered by Justice SMITH : , 

“ The court, cunsidering that Defendant hath fully proved 
the material allegations of said exceptions, and that, at the 
tine of the surrender by Ellice to the crown of the unconceded 
lands lying and being in the seigniory of Beauharnois, for 
the purpose of effecting a change in the tenure thereof, under 
the authority of the statutes in such case made and provided, 
that he, Ed. Ellice was not in possession of the lot number 
sixteen, in the tifth range, of Russeltown, but that Good- 
win, the auteur of Defendant, was in the actual occupa- 
tion and enjoyment thereof, as proprietor, and had been in 
possession thereof, from the year 1807, and that, by reason of 
such adverse possession by Goodwin, the surrender so made 
by Ellice to the crown could not, by law, be made so as to 
enable Ellice to obtain a re-grant thereof from the crown in 
free and common soccage, under the authority of the law 
authorizing such surrender, and was, in fact and in law, ino- 
perative, null and void. And, further, considering that, by 
reason of such adverse possession by Goodwin of said lot, the 
letters patent obtained by Ellice, in virtue of such surrender, 
no title could pass to Ellice under the letters patent, which 
could in any way affect the possession of Goodwin, as such pro- 
prietor in possession, nor could Ellice acquire thereby any right 
whatever to claim the possession of the lot us proprietor thereof 
under the authority of the letters patent which were for that 
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purpose illegal, altogether inoperative, null and void; and, 
further, considering that the possession of Goodwin of the lot 
which lot, it is alleged, in Plaintiff's declaration, lay within 
the limits enclave of the seigniory of Beauharnois, was a pos- 
session as proprietor under the law regulating the seigniorial 
tenure then in existence; and that Ellice as proprietor of the 
seigniory of Beauharnois, permitted Goodwin to enter upon and 
occupy the lot lying within the enclave of the said seigniory, 
the possession of Goodwin was in law a possession as proprietor 
liable to all the obligations imposed on all possessors of land 
lying within the seigniory, and that it was not competent to 
the proprietor of the seigniory to eject Goodwin from the 
possession of the lot by an action of ejectment, but that the 
sole right, in law, of the seignior, was to claim from him such 
rights and dues as he, Goodwin, could be compelled to render 
towards the seignior, and to which the lot was liable under the 
seigniorial tenure aforesaid, and no other; and further, con- 
sidering that Plaintiff claims title from Ellice, under and by 
virtue of the letters patent alone, and seeing from what has 
been stated that said letters patent did not in law confer any 
title whatever to Ellice beyond what he in reality had and 
possessed at the time of the surrender aforesaid to the crown 
of the unconceded lands aforesaid, and that Ellice never 
possessed the lot under the letters patent ; and further, seeing 
that Defendant hath fully proved and established his posses- 
sion, as proprietor of the lot, as deriving title from Goodwin, 
and that such possession operates as a bar to any claim of 
Plaintiff, and that, thereby, Plaintiff is without title to bring 
the present action, the same is hereby dismissed.” 

A similar judgment was given in the other action. From this 
judgment ; as well as that in the other action, Plaintiff appealed 
to the court of Queen’s Bench at Montreal; and on the 6th of 
December, 1864, that court consisting of the Chief-Justice 
DuvaL and the judges AYLWIN, MEREDITH, DRUMMOND, and 
MONDELET,) gave judgment affirming the judgment of the 
court below, on the single ground that Defendant had proved 
his plea of prescription, Mr. Justice MEREDITH dissented from 
the majority of the judges, on the ground that the certificate 
of sale of the 21st of September, 1833, operated as a conveyance 
by the law of Lower Canada. As there was a difference of 
opinion on this point, the court pronounced the following 
judgment : “ Considering that Defendant's plea of peremptory 
exception filed in the Superior Court, alleging that he, Defen- 
dant, hath held and pussessed publicly. and in good faith, for 
more than thirty years immediately before the institution of 
this action of the said James Macdonald, hath been proved by 
the evidence adduced in this cause and that by reason of such 
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possession Defendant, Respondent in this court, hath acquired 
a title by prescriptidn to the said land, and that in the judg- 
ment pronounce by the Superior Court at Montreal on the 
28th of June, 1862, dismissing the action of Plaintiff, Appellant 
in this court, with costs, there is no error, this court doth 
confirm the said judgment, and doth condemn Appellant to 
pay to Respondent the costs by him incurred in this court 
the Hon. Mr. Justice MEREDITH dissenting.)” Here follow the 
reasons given by the judges in the Court of Appeals: 
MEREDITH, J.: The first question to be considered is, as to 
whether it is established that the lot in dispute, being n° 16 
in the 5th range of Russeltown, forms part of the seigniory 
of Beauharnois. I am of opinion that the letters patent from 
the crown, bearing date the tenth of May, 1833, which express- 
ly admit that Russeltown is within the limits of the seigniory 
of Beauharnois, are sufficient proof of that fact, as against 
Respondent, who according to his own showing, is the repre- 
sentative of a person who is proved to have entered upon the 
lot in question without any title. It is true, that, in a petitory 
action, the Plaintiff cannot recover merely uvon a deed from 
a private person, executed during the adverse possession of 
Defendant. but, in such a case, there would be no presumption 
that the person making the grant was proprietor ; on the con- 
contrary, the presumption of ownership would be -in favour 
of the possession. But the case is otherwise when the action 
is founded on letters patent from the crown ; for, in contem- 
plation of law, the sovereign was originally the owner of all 
the land in the colony, and is still the owner of all ungranted 
land ; and when, by letters patent under the great seal, the 
right of a subject to any land within the colony is admitted, 
there is, to say the least, a strong presumption in favour of 
the legality of the grant, and there is the less difficulty in 
acting upon that presumption in the present case, because the 
Defendant is the representative of a person who went upon 
the land in question without any title. At the same time, how- 
ever, that I hold the letters patent to be primd fucie evidence 
in favour of the seignior and his representatives, of the extent 
and limits of the seigniory, I also hold that these letters patent 
cannot defeat or impair the rights of any other person in 
relation to land within the limits of that seigniory. And this 
brings me to the consideration of the second question presented 
by the case, namely: Had Goodwin, the person from whom 
Respondent alleges he holds the lot, obtained any right to that 
lot at the date of the letters patent, in favour of Ellice, which 
could prevent a commutation of the tenure by which it was 
held ? The judgment of the Seigniorial Court establishes,“ that, 
“ before the cession of this country, the laws obliged the sei- 
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“ gniors to grant (conceder) their lands on demand, at a rent 
“(change à titre de redevance) and that those laws were in 
“ force at the passing of the seigniorial act of 1854.” But, in 
the present case, Goodwin went upon the land without any 
permission, either express or implied, from the seignior, and 
never, either directly or indirectly, made any demand of a 
concession, and as I think such a demand was absolutely 
necessary, in order to give a settler a claim of any kind to 
the land upon which he settled, I am of opinion that, at the 
date of the letters patent, the lot of land (for a concession of 
which no demand had been made) formed part of the “ un- 
granted lands ” within the limits of the seigniory of Beau- 
harnois, and, theretore, that the tenure by which the lot was 
held was lawfully commuted by the letters patent. The next 
part of the case to be considered is Defendant's plea of pres- 
cription. As to this point, Appellant contends that the crown, 
for more than seven months before the date of the letters 
patent, had been in possession of the lot, and the ownership 
of the lot by the crown prevented the possibility of prescrip- 
tion. I do not think this contention can be maintained; 
because the object of the statute was simply to change the 
tenure, and the proceedings under it cannot, as already observed, 
be allowed to defeat the rights of third parties. The Appellant 
also contends thut the paper pleaded by Respondent is not 
sufficient in law to entitle the Defendant to join Goodwin’s 
possession to his own ; such junction of possession requiring a 
title “ translatif de propriété” from Goodwin to Defendant. 
(See ante p. 171) That paper is subject to two objections. 
Firstly being sous seing privé, it has no date as regards third 
parties. It therefore does not shew that it was executed before 
the commencement of Defendant's possession, or even before 
the institution of Appellant’s action, and, consequently, it does 
not appear that Respondent, during his possession, was as such 

r the successeur à titre particulier of Goodwin, the 
former possessor. This objection struck me forcibly at the argu- 
ment, and even now I am not prepared to say that in strict 
principle it is unfounded. We find however thut, according to 
the very high authority of Pothier, a paper sous seing privé 
may be a sufficient title to support a prescription of ten 
years. (1) Pothier says: “ Si la vente qui a été faite, de l’hé- 
“ ritage au possesseur ou tout autre juste titre, d'où procède 
“ sa possession, avait été fait par un acte sous signatures privées, 
“ le possesseur justifierait suffisamment de ce titre, par le rap- 
“ port de l'acte.” But he adds “ mais comme les écritures privées 
“font bonne foi même contre le tiers, que les actes qu’elles 


(1) Pothier, prescription, No. 99. 
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“ contiennent sont intervenus, mais qu'elles ne font pas égale- 
“ ment foi contre les tiers du temps auquel ils sont intervenus 
“ à cause de la facilité qu'il y a de les antidater, comme nous 
“ l'avons vu dans notre traité des obligations, No. 749, le pos- 
“sesseur qui justifie du titre d'où sa possession procède, par 
“ le rapport de l'acte sous signatures privées qui en dépasse, 
“doit d’ailleurs prouver par témoins le temps qu'a duré sa 
“ possession qui a procédé de ce titre.” Pothier cites, as confirm- 
ing his view, an arrét rendered according to the conclusions 
of F'eury, avocat general, on the 29th December, 1716. (1) 
Toullier (2) also says, (speaking of acts) “ sous seing privé,” 
mais quoique les actes ne font pas preuve de leur date contre 
les tiers on a toujours pensé qu'ils forment un commencement 
de preuve écrite suffisant pour faire admettre à prouver la 
date par témoins, ainsi l'acquéreur de bonne foi qui oppose à 
Yaction de revendication un contrat d’acquets sous seing privé 
d'une date antérieure aux dix ans requis pour la prescription 
peut être admis à prouver par témoins que la possession qui 
procède de son titre remonte au delà de ces dix années ” and 
be refers to the opinion of Pothier and the arret of 1716. 
Troplong (3), on the other hand, condemns this doctrine. He 
admits “ that an act sous seing privé may be the basis of a 
“ plea of prescription, but,” he adds, “ muis le tiers ne devra 
“ être obligé d’y avoir égard qu'à partir du jour de l'enregis- 
“ trement ou de l'évènement qui lui a donné date certaine. 
“ Article 1328, c. c. S'il en était autrement un usurpateur 
“ aurait mille facilités désustreuses pour se faire souscrire par 
“ Je premier complaisant un acte antidaté. Le point initial de 
“ la prescription décennale et vicennale est trop important à 
“ discuter soit sous le rapport du titre soit sous le rapport de 
“Ja bonne foi pour qu'on le fasse dépendre d'une date sans 
“ certitude.” And he refers to Vazeille in refuting (what he 
terms) the error of Pothier. The reasons urged by Troplong 
seem to me, I must say, in harmony with the general principle 
of our law, respecting acts sous seing privé; still, required as 
we are, in the absence of any express provision of law bearing 
on this subject, to choose between the doctrine supported by 
Troplong and Vazeille, and that of Pothier and Toullier, I 
think we ought to be guided hy the latter, because I believe 
it has long and enerafly been regarded as a true expusition 
of our law on this subject, (the words of Toullier are: on a 
toujours pensé,) and further, because a deviation from that 
doctrine would subject a numerous and deserving class of our 


(1) Journal des audiences, 6 vol. p. 347. 
(2) Toullier, vol. 8, No. 240, p. 366. 
(3) Troplong, prescription, No. 913. 
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population to very hurtful, not to say unjust consequerices. 
e know that, in a large portion of this Province, I refer to 
the Townships, the settlers were for many years compelled, 
as a matter of necessity, to resort to acts sous seing vés in 
disposing of their property, and were it to be held that such 
instruments could not be used even to support a plea of pres- 
cription, wide spread confusion and injustice could not fail to 
be the result. There are therefore reasons that may be urged 
in this country which could not have been urged in France for 
admitting the sous seing privé as evidence in support of pleas 
of prescription. Adopting then, as I am disposed to do, the 
opinions of Pothier and Toullier, I hold that the instrument 
produced by the Respondent for the purpose of connecting his 
possession with that of Goodwin, ought not to be declared 
insufficient namely, on the ground that it is sous seing privé. 
Before leaving this branch of the case, I may observe that the 
opinions of Troplong and Vazeille, to which I have reverted, 
refer particularly to actes sous seing privé offered as the basis 
of a ten years’ prescription, and it may be thought that the 
documentary evidence offered in support of a prescription of 
thirty years, ought to be viewed with more :indulgence than 
the documentary evidence offered in support of a prescription 
of ten years, but to me it seems that the objection as to actes 
sous seing privé being without date as to third parties, could 
hardly be maintained in the one case and rejected in the other. 
The second objection to that paper is, that in truth it is not 
a conveyance, and is in fact nothing more than a certificate. 
The answer to that objection is that the paper is a good com- 
mencement de preuve par écrit more particularly, supported 
as it is by a long possession ; and that, in such a case, the title 
required for prescription may be supported by parol evidence. 
Pothier says: “ Le possesseur n’est pas reçu à la preuve testi- 
“ moniale de la vérité ou tout autre titre d'où i) prétend que 
“ procède sx possession ; sinon en trois cas.” And the second 
of the three cases is “ lorsqu'il a déjà un commencement 
de preuve par écrit.” (1) In the present case the paper and 
the parol evidence taken together satisfactorily establish 
the sale from Goodwin to Respondent. The Appellant also 
objected to the paper produced, on the ground that it does 
not give the correct. number of the lot in dispute. But 
the property sold is described as that on which the vendor 
resided ; and the fact of the the vendor having resided on the 
same lot for a number of years, and of his never havin 

resided on any other lot in the same township, removes all 
doubts as to the identity of the lot. It was also contended 


(1) Pothier Prescription, n° 100. 
TOME X. 12 
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that Defendant failed to prove that his possession followed 
 inmediately, that of Goodwin, but I think the evidenee as 
to'this point is ds conclusive as éould be expected, considering 
the: length of time that has elapsed since Goodwin left the 
property. Moreover there is no reason for contending that any 
party possessed between the possession of Goodwin and that 
of Respondent, (1) which is à point of great importance. ‘The 
objection that the execution of ‘the paper is not sufficiently 
proved ‘ought ndt, I‘think, to be maintained. It is true the 
signature of Mahon was written by the other witness Richard- 
son, but Mahon recollects that he was in Goodwin’s employ at 
the.time he was called in as a witness, that he saw both of 
the parties to the instrument, and he also recollects seeing 
Rithardson write: He thus eonfirms the evidence of Richard- 
son, whichis corroborated by the indisputable facts of the 
case. -Ini fine, ‘it was said’ that-a censttarre cannot prescribe 
gainst ‘his ‘seipnior. “That is true as regards the domaine 
direct; but hot as regards the domaine utile. Upon the whole, 
I am of:opiñion that the execution of the paper in question is 
lepally proved; and I am disposed to hold that paper is suffi- 
eiént to'conñect the possession of Respondent with that of 
Goodwin ; ‘nd if this be’admitted, then, as the fact of thirty 
years’ possession ‘ts clearly established, the plea of prescription 
ought to be maintained, and the judgment’ confirmed on that 
ound. '!: Pirate et tue So gy Lf a 
Pr Against ‘thése judgments the present appeals were brought, 
and wete heard together. —- Pt 
Sir R. Pazmer, Q.C., and Mr. H.: M. Bompas, for Appelant : 
‘: First, as to“ Appellant’s title. The letters patent of the 10th 
of May; 1833, are sufficient primd facie evidence of the facts 
stated in them, and conclusive on all points, if not contradicted 
or ‘bad on ‘the face of them: Jackson vs. Lawton (2); The 
People vs.” Mauran (3) ; the case of the Alton vs. Woods (4); 
Buller’s N. P., p. 76; especially as in the recitals in the grant 
it is stated that the lands in question formed part of the 
Seignewrie of Beauhurnois oc Villechauve, and remained 
angranted at the date-of the surrender to the crown by Ellice. 
In the answer of the Seigneurial Court to question n° 17, all 
the judges, except Mr. Justice MONDELET, adjudged that: the 
seigneur “ had full and entire property (Dominum plenum) 
in the unpranted lands in their seigneuries, (5) nance 


(1) Dunod’s Prescription, p. 20. 
. (2)510 John Amr. rep. 23, ‘ * 
- (8) 5 Denio’s Rep. 398. 
(4) 1 Denio’s Rep. Pt. 1. pp. 51-3. 
(5) Lower Canada, Rep. seigneurial, question. vol. A. p- 62a. 
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of Louis XIV, 711; Edicts and ordonnances of seigneurial 
tenure in Canada, p. 272 (Quebec, 1852). These facts not 
having been disproved by Defendant, the crown must be held 
on the surrender to have been entitled to grant, and to have 
granted, an absolute title to the lands in dispute to Ellice. But 
an important question arises with respect to the governing law 
of prescription to be applied : we contend that the cour below 
miscarried in applying the ancient french law to the case. The 
law that governs it is the english law. The proclamation made 
on the cession of Canada, in the year 1763, introduced the 
englished law by right of conquest : Campbell vs. Hall (1). It 
is true the effect of the proclamation, as to the full extent of 
the introduction of that law, has been doubted, as it does not 
mention in express words “ english law.” The statute. 14th 
Geo. IV, ch. 83, however by implication, makes the procla- 
mation to this extent to apply to english law, even if it had 
not been so before. The statute, 6th Geo. IV. ch. 59, was passed 
to removed doubts as to certain matters, but section 8 does 
not abrogate the english law being the governing law. To the 
preamble to the colonial act, 9th and 10th Geo. IV: ch. 77, 
implies the english law to be the rule. The court in Lower 
Canada, in the case of Paterson vs. McCallum (2), held, upon 
an investigation of the proclamation of 1763, that the english 
law relating to mortgages applied to Lower Canada The 
colonial act, 20th Vict., ch. 45, does not apply, as, first, it con- 
travenes the imperial statute ; and, secondly, it was subsequent 
to the date when these actions were brought. These points 
are fully discussed in Stuart vs Bowman (3), Wilson vs. 
Wilson (4). That being so, the lands in dispute, subsequently 
to the change of tenure, must be held to have been subject 
to the english law of prescription as it existed at the time of 
the Act, 6th Geo.IV, à 59, andit is clear no prescriptive right 
could huve been acquired by Respondent under that law. Under 
the English law there was no title in Respondent. Prescription 
must be proved, or presumed, immemorially by holding, or a 
lost grant, but the right would not be barred under sixty years: . 
Shelford, R. P. Stat. p. 145. Here the alleged adverse possession 
was not continuous, as required by the English Statute of 
Limitations, 3rd and 4th Wall, IV, c. 27, secs. 2, 7, 34: Doe d. 
Carter vs. Barnard (5); Dixon vs. Gayfere (6); and the pres- 


(1) 1 Cowp. 204. 

(2) Stuart’s, Lower Canada Reports, 429. 
(3) R. J. R. Q., p. 268. 

(4) 8 Lower Canada Reports, 3A. 

(5) 13 Q. B. Rep. 945. 

(6) 17 Beav. 421, 429. 
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cription was broken by the grant of the Letters Patent, so by 
the french law prescription must becontinuous and uninterrupt- 
ed: Troplong, Traité de la Pres, tow. 1, p. 568, n° 400 ; Duran- 
ton, tom. 21 n™ 240, p. 563; Pothier, Trazté de la Près, n° 
111; Dunod, Traité de la Pres, pp. 19, 20 ; Marcadé, Traité de 
la Pres, p. 100, Nos. 435, 119, 123, 124; Code Civil, B. iii, tit 
xx, Art. 2242 ; Coutume de Paris, Tom, ii, p. 299; Herrick v. 
Sixby (1). Second, assuming the French law to apply, what 
is the effect of the plea of prescription ? The mere possession 
of waste land forming part of a Fief without a grant for less 
than thirty years, the time required by the ancient French 
law of prescription, does not by the law of Lower Canada 
give any right to the land as against the Seigneur, but, as in 
this case, was a mere holding for him. Goodwin not having 
received any grant of the land in question, nor held it for the 
time required by the law of prescription, Ellice lawfully sur- 
rendered it to the Crown, and by the Letters Patent the 
Crown re-granted it to Ellice free from any right of Goodwin. 
Neither Defendant nor Goodwin entered on the land under a 
just title or held it bond fide, and a possession a thirty years 
was, therefore, necessary to give them a title to the land, which 
neither Goodwin nor Defendant held for that time. 

. Next, Defendant is not entitled to join the possession of 
Goodwin to his own for the purpose of prescription without 
proving a good legal conveyance of the lund to him by Good- 
win. The certificate of sale produced by Defendant, being 
gous seing privé,” has no date as to third parties, and there 
is, therefore, no proof that the date referred to therein took 
place at the time Defendant entered on the land, or that, 
during his possession he was the successor “à titre particu- 
lier” of Goodwin. Again, the surrender of the Seigneurie to 
the Crown, and the holding of it by the Crown for seven 
months, prevented Defendant being entitled to join the pos- 
session of (foodwin. before that surrender to the possession of 
Goodwin and Defendant, subsequent to the surrender, so as to 
make up the thirty years prescription required. So again, 
previous to the change of tenure, Goodwin could only pres- 
cribe for the “ domazne utile” over the land, the land itself 
being inalienable; and, after the change of tenure into com- 
mon socage. Goodwin could only prescribe for the absolute 
ownership of the land ; subinfeudation being unlawful, and pos- 
session in two different rights cannot be united to form the 
period required by the law. of prescription. Now, Defendant’s 
plea of prescription alleges a ngnt acquired by prescription to 
the absolute ownership of the land, and a right to hold it of 


wl, 4 Moore’s P. C. Rep., p. 349. 
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the Seigneur. No such prescription right has been proved, or 
could be, the land having been inalienable till within the 
thirty years at the commencement of the actions. | 

Mr. Manisty, Q. C., and Mr. WILLS, for Respondent : Al- 
though the lands formed part of the Seigneurie de Beauhar- 
nois, yet Appellant has failed to establish a title to the lands 
in question, or possession of the lots in Ellice anterior to or 
since Goodwin’s possession, which was necessary to maintain 
the action ; Pothier, tit. Propriété, n° 317. On the other hand, 
the evidence of uninterrupted possession by Goodwin and 
Respondent is conclusive. He must by the French law be pre- 
sumed proprietor: Code Civil, b. 3, tit. 20, art. 2230; and can 
join possession. Jb. art. 2235; Code Civil du. Bus-Canada, 
tit. Prescription, art. 2195, p. 599. By the english law a 
purchaser must show seisin within thirty years. No writ of 
right applies: statute 32nd Hen. 8, c. 2. Itwas proved that Lamb 
was entitled at the time the actions were commenced. No 
serious doubt can be entertained that the law to govern the 
the case is the old French law prevailing in Lower Canada. 
Such a point was never before taken in the numerous appeals 
to this tribunal from Tower Canada where the right of the 
parties have always been regulated by the old French law. As 
prescription was estublished according to the principles of the 
ancient French law, Plaintiff's right to recover the land, if he, 
or those through whom he claims, ever had a right to it, was 
barred by lapse of time, and by adverse enjoyment by 
Goodwin and Respondent, which was continuous, for upwards 
of thirty years next before the commencement of the present 
actions. As to prescription, the law is clearly stated in Fer- 
rière, art. 118, Cout, p. 425; 1 Duplessis, p. 500 ; Troplong, 
tit. Privilèges, p. 919, n°% 119, 187; Vazeille, Pres., p. 42, as 
relied upon in the court below. Herrich vs. Sixby (1) is in 
point, and was decided by this court upon the French law of 
prescription. 

Lord Cairns: The actions in which these appeals are 
brought were petitory actions to recover possession of two 
pieces of ground in the 5th range of Russeltown, in the Sei- 
gneurie of Beauharnois. These pieces of ground have been 
stated in the proceedings and in the arguments as lots 16 
and 17; but it is clear that the whole formerly went by the 
description of lot 16, and that the division into two lots did 
not take plece until some time about the year 1834, at which 
time the division was made by Livingstone, the agent of 
the Seigneur, in his own plans. It was admitted in the argu- 
ment before us on behalf of Respondent that the lands in 


(1) 4 Moore’s P. C. Rep. N. S., p. 349. 
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question formed a part of the Seigneurie of Beauharnois, as 
originally granted in 1729 by the French King, Louis XIV ; 
and one of the points in dispute in the court below had 
thus been removed. The judgment delivered in the Primary 
Court of Lower Canada by Mr Justice SMITH in favour of 
Respondents proceeds upon the principle that Respondent and 
Goodwin, his predecessor, had been in possession of this land 
from 1807, and that this possession must be taken to have 
been by permission of the Seigneur, and that, therefore, the 
Seigneur could not eject Respondent, but only claim from 
him rights and dues such as a tenant should render to his 
Seigneur. This view of the case was again pressed in argu- 
ment upon these appeals, but their Lordships are of opinion 
that, although there may be some facts appearing in the evi- 
dence which would form a ground for such an argument, the 
pleadings between the parties render the argument inadimis- 
sible. Appellants in both the appeals allege in their declara- 
tion that Respondent wrongfully, and without any title, 
took and obtained possession of the lands, and has kept illegal 
possession of it, and pray delivery of the lands. Respondent, 
on the other hand, after certain objections to Plaintiff's title, 
which are now out of the case, alleges a seisin of the lund in 
1807 by Goodwin, a transfer in 1833 from Goodwin to Res- 
pondent and that the lands have been peaceably, openly, and 
uninterruptedly possessed and enjoyed by Goodwin and Res- 
ndent, animo Domini, from 1807 to the present date,and that 
ndent has a right to be declared proprietor and owner 
of the lands. Their Lordships are of opinion, with the Court 
of Queen’s Bench of Lower Canada, that the case is thus put 
on both sides as one of adverse possession, and that what Res- 
ondent has undertaken to prove is not a tenure, express or 
implied, under the Seigneur, but a title by prescription, for 
thirty years and upwards, against the Seigneur. The first 
question, therefore, is one of fact : in whom has the possession 
of the lands, meaning thereby Lots 16 and 17 (formely 
styled Lot 16) been for thirty years prive to 1855? If pos- 
session has been de facto in Goodwin and Respondent, that 
possession is admitted to be an adverse possession, The piece 
of land which, before the year 1834, had been known as Lot 
16 had on the north and east, or, more accurately on the north- 
west and north-east, the natural boundary of the Black River 
and English River. On the west, or south west, it was bound- 
ed by lot 15, and on the south it extended, according to the 
evidence, to the line called the Hemmingford Line. Takin 
the parol evidence in the case, and more particularly that o 
the witnesses Stafford, Allen, and Porcheron, it appears that 
one Levy Petty was in possession of the lot in 1807, in which 
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year Goodwin took possession of-it ;: that a-honag, was. built: 
upon it in Petty’s time which Goodwin :at. first occupied, but 
afterwards built x house: for:himself;:that thera: was.a pretty: 
large clearing . when Goodwin ‘came ;-that Goodwin labaured, 
and cropped the land,.and:was:a married man hving with:his 
family ; that ‘Goodwin paid:the- bridge-tax:/for: the: Jot,: that 
when a road crossing lot 16 was, projected :by the inhabitente 
Goodwin. was asked, and upon certain conditions consented: to. 
give the land required: for it; and that the whole: of tlie-lot. 
from the north.end -of -it to the Hemmingford, Line: was 
known as No. 16 and -as the Goodwin lot. The possession -of 
the whole. by Respondent from: 1833 is still more ‘cleatly. 
proved, and was. in fact little, if at all disputed. ; There ‘is, 
however, a piece of evidence coming from the seigneur himself, 
or his agents, which their lordships look upon as still more 
conclusive on the fact of possession. It appears that in the 
year 1828 steps were taken, upon the death of Mr. George 
Ellice, the former seigneur, to require from the. persons then 
holding the lands an exhibition of-the titles under which they 
held. A list is given of the persons then found in possession of 
the lots in Russeltown on whom circular notices from the 
agents of the seigneur were served. and the name of David 
Goodwin is there entered as the person in possession of lot 16 
of the third section, service being stated to have been made 
by delivery of the circular to his wife, and speaking. to him- 
self afterwards. His possession is treated as a possession of the 
whole lot, for a distinction is made in other.cases where a lot 
is possessed in halves by different persons; and the proceedings 
in 1828 are upon the footing of the persons mentioned in the 
list having been: in possession for some time. The result of 
these proceedings is, for this pupose, immaterial ; but what has 
been stated is evidence of the most satisfactory description 
that the agents of the seigneur in the year 1828 found Good- 
win in possession of the whole lot (then known as lot 16), and 
this evidence, coupled with the testimony in the case, -esta- 
blishes, to the entire satisfaction of their Lordships,.a posses- 
sion by Goodwin and Respondent of the whole lot for upwards 
of thirty years. The other questions in the case are questions of 
law. Goodwin gave up possession to Respondent in 1833, . 
making over his title by the document, dated the 21st. of 
September, 1833. (His lordship réad.it.) (1) It is admitted on 
both sides that it must be taken that the word “ seventeenth ” 
is in the document to be read ag“ sixteenth,’ but it was con- 
tended that the document was’ insufficient to connect the pos- 
session of Goodwin with that of Respondent; First, because 


. (1) Ante p. 491. 
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it was a document sous seing privé, and, therefore, without 
date as regards third parties; and, secondly, because it was 
not an instrument amounting to a conveyance and translate 
de propriété. Both these objections were overruled by the 
Court of Queen’s Bench, and, as their lordships think, rightly. 
The first of the objections, viz., that the document is sous seing 
privé, was little argued by Appellant; and their Lordships do 
not think it necessary to add anything to the reasons for 
disallowing it given by Mr. Justice Meredith. As to the objec- 
tion that the paper is not a conveyance translatif de pro- 
été ; it would, their Lordships think, be somewhat remar- 
able if where the real object is to show that an incoming 
occupier claims under and by way of direct continuation 
of the occupation of an outgoer, and where at the time 
there is no real title to be conveyed, an instrument adapted 
to ‘pass .a real title should be required. Their Lordships 
think, however, as did the court below, that there is no 
foundation for this objection in any of the authorities which 
have been cited. The authorities speak of a predecessor and 
successor, of the successor claiming by contract or by will, 
and of a legitimate continuation of possession; and they 
are careful to negative as a sufficient connection the mere fact 
that one possession has immediately preceded the other, and 
they do no more than this. There is in the present case ample 
proof from the paper, and from the parol testimony, of a bond 
fide sale from Goodwin to Respondent, and of possession taken 
and continued under that sale ; and this, in their Lordship’s 
opinion, is sufficient. Appellants contended, however, that 
inasmuch as under the statute 6th Geo. IV c. 59, Mr. Edward 
Ellice, the Seignewr, had by the surrender of the 26th of 
October, 1832, vested the Seigneurie and the ungranted lands 
thereof, including, as was said, those now in question, in the 
Crown, to be regranted in common socage, there was an inter- 
ruption in the prescription, since no prescription would run 
against the Crown. Their Lordships do not think it necessary 
to consider how far, under any circumstances, this argument 
could be maintained, inasmuch, as in the present case they 
find that no acceptance of the surrender by the Crown was 
made until the grant of the 10th of May, 1833, so that the 
land was surrendered and regranted uno flatu, and merely as 
a mode of converting the ténure, and there never was any 
possession or ownership of the land by the Crown. Their 
rdships have assumed as was ultimately conceded by the 

_ Counsel for Appellant, that the case falls to be decided, so far 
as any question of law is concerned, by French law. But if 
principle of Englien law were to be applied, the prescriptive 
title of Respondent would not, in their Lordship’s opinion, be 
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less strong. Their Lordships will humbly advise Her Majesty 
that both these appeals should be dismissed with costs. (9 J.., 


281; 11 J., 335 et 17 D.T. B.C., p. 293 and 4 Moore's P. C. 


Reports, N.S., p. 486. 


ASSURANCE CONTRE L’INCENDIE. 
SUPERIOR COURT, Montreal, 12th and 14th October, 1861. 
Before Justice MONK and a Special Jury. 
AND 30th December, 1861. 
Coram BERTHELOT, J., in Banco. 


RACINE vs. THE EQUITABLE INSURANCE COMPANY OF LONDON. 


Held: That the furnishing of a certificate, as required by the condi- 
tion precedent of a Policy of Insurance of 3 respectable persons that they 
believed that the loss had not occurred by fraud, is a condition prece- 
dent, without compliance with which the assured cannot recover. (1) 


This was an action brought by Plaintiff against the Equi- 
table Insurance Company of London, whereby he claimed 
from them $1,500, the amount of a Policy of Insurance effect- 
ed with Defendants upon a house and outbuilding belonging 
to Plaintiff, at Pike River, C. E., which had been destroyed 
by fire. The Defendants met the action by pleading that Plain- 
tiff had misrepresented the value of the property, in stating it to 
be worth £600, when it was only worth £1,200 ; secondly. That 
Plaintiff had not, as required by the condition of the Policy, 
given notice of his loss and furnished a statement of loss, and 
a certificate of three respectable parties in the neighborhood, 
certifying that the loss had not occurred fraudulently ; and 
3rdly. That Plaintiff had connived at the burning. The issues 
of fact to be submitted to the jury were defined as follows by 
Mr. Justice Smith: lst. Did Defendants, by themselves, on or 
about the 24th September, 1859, execute and deliver to Plain- 
tiff the Policy of Insurance whereby the buildings and pre- 
mises therein described were declared to be insured for $1,500, 
for one year from the 21st July, 1859, to the 21st Julv, 1860, 
and was the policy subject to the conditions endorsed thereon ? 
2nd. Was the cash value stated in the application referred to 
in the Policy, a true value of the premises insured, or were 
the premises overvalued, and, if so, was the overvaluation 
made with any fraudulent intention? 3rd What do you find 
was the cash value of property, buildings and premises 


(1) V. art. 2490 et 2491 C. C. 
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applied to be insured at the time of the insurance? Was it 
$2,400 or $600, or what was it ? 4th. Were the buildings and 
premises on or about the 19th day of February, 1860, des- 
troyed by fire ? 5th. Did Louis Racine sustain damage by the 
fire to the extent of $1,500 or to what extent ? 6th. Did Plain- 
tiff, after the said fire, comply with the conditions endorsed 
on the policy or not, and, particularly, with the condition No. 
10 endorsed thereon, and did Plaintiff procure and exhibit 
to Defendant the certificate required by the condition, and 
without delay after the fire, give notice of his loss to the 
agents of Defendants, and did he furnish, before the expiration 
of a month after fire, as exact and detailed a description of 
loss and damage as the nature of the circumstances would 
permit as required by said condition No. 10? 7th. Do you find 
that the fire alleged by Plaintiff was caused by Plaintiff's act, 
or that it was connived at by him? The Plaintiff proved the 
etfecting of the insurance through one Bizaillon with Hickey, 
the then agent of Defendants, at Chambly, the fire and the 
loss. The value of the property was variously estimated at 
from £300 to £500. It was also proved by Hickey, a witness 
summoned by Plaintiff, the agent who effected the policy, but 
who had ceased to be the agent of the company, that he effect- 
ed the insurance on the representation of Bizaillon that the 
property was worth $2,400 and more. The insurance sought 
was $1,800, but the Head Office, at Montreal, would only take 
a risk of $1,500, as they thought $1,800 too much for the pro- 
perty. He would only insure two-thirds of the value of the 
property. The witnesses of Defendants estimated the value of 
the buildings destroyed at from $700 to $1,000. Connivance at 
the tire was not proved. His Honor, Mr. Justice Monk, charg- 
ed the Jury that it was sufficiently proved that Bizaillon was 
the, agent of Plaintiff, and intimated to the Jury that he was 
of opinion that there had been misrepresentation as to the 
value. There was no satisfactory proof that the burning was the 
act of Plaintiff. And, lastly, that notice of the fire had been given 
to Defendants, but that no certificate that the loss had not oc- 
curred fraudulently had been furnished. The Jury retired and 
after deliberation returned with the following answer: To 
the Ist.—Yes. To the 2nd.—To the second part, 9 of the Jury 
say “no.” The other 3 say “yes.” To the first part “no,” not 
the true value —Yes. To the 3rd.—Nine of the Jury decide 
$1,200 ; two $1,500 : and one $1,600. To the the 4th.—Yes. To 
the 5th.—$1,200. To the 6th.— We find that he gave due no- 
tice of the total loss of his property insured but furnished no 
certificate or description of the property so destroyed. To the 
7th—No. The cause, having been inscribed for hearing on 
the merits, Loranger, Q. C., for Plaintiff, moved for judgment 
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on the verdict, and Morris, for Defendants, moved, likewise, 
for judgment on the verdict, and also for judgment non obs- 
tante veredicto. The plaintiff's counsel contended that there 
had been a waiver of the condition of the production of the 
certificates by Defendants, citing in support of that view, 
Ellis, p. 132, American Edition,and that,upon the verdict, Plain- 
tiff was entitled tojudgment. The Defendant’s counsel argued : 
1st. That misrepresentation of the value having been proved 
and found by the jury, the contract was null and void, and 
that whether the misrepresentation was fraudulent or not. 2nd. 
That the court had a right to appreciate the testimony and disre- 

rd that part of the second finding which declared the overva- 
uation to be without fraudulent intent. And 3rdly. That the 
absence of the certificate required by the 10th condition of the 
Policy was a condition precedent without which Plaintiff could 
not recover and that it was in fact a fatal defect to the main- 
taining of the action. (1) After deliberation, Mr. Justice BER- 
THELOT, in rendering judgment, said : Le Demandeur poursuit 
la Défenderesse pour la perte qu'il a soufferte par l'incendie de 
sa propriété, le 19 février, 1860, assurée en vertu d’une police 
d'assurance datée du 24 septembre 1859. La 10e condition 
au dos de la police exigeait qu'au cas d’incendie l'assuré aurait 
à donner l'avis ordinaire de l'incendie et sans délai. Que sous 
un mois après il présenterait en détail, compte de sa perte, et 
en outre un certificat signé par trois personnes respectables 
(non intéressées dans la perte), déclarant qu'ils connaissent 
l'assuré et qu'ils croient que la perte est accidentelle, etc. Le 
montant de la perte ne devant être payé qu’autant que la dé- 
claration de l'incendie, le compte de la perte et le certificat 
auront été présentés et que les dits renseignements auront été 
fournis. Le Demandeur allégue, qu’il avait donné avis de l’in- 
cendie à l’agent de la Défenderesse par l'entremise duquel 
l'assurance avait été effectuée, et qu’il avait rempli les condi- 


(1) Defendants’ Counsel cited amongst others the following authorities at 
the trial and in banco: Ist. That misrepresentation as to value would avoid 
the Policy. Angell, on Insufence, § 152, page 204. 2nd. That actual fraud 
was not n to make the misrepresentation avoid the Policy. Arnould, 
p. 494, § 187; Angell, § 175; Bell’s Commentaries, 1—617; Pothier, Assu- 
rance, No. 197 ; Boudousquié, No. 112, p. 141, and No 117, p. 146-7; Griin 
et Joliat, No. 210. 3rd. That a knowing exaggeration of the value of the 
objects insured is a fraud ; Boudousquié, p 178, No. 144; Pothier, Assur., 
No. 76, 77; Griin et Joliat, No. 213. 4th. That a breach of warranty would 
avoid the contract, and that the conditions of the Policy were express war- 
ranties. Ellis, p. 81, No. 29; Arnould, Vol. 1, p. 577, 58), 583 ; Ellis, p. 82, 
note; 6 Wendell, 488 ; Boudousquié, p. 235. Sth. That the assured must 
comply with the condition to produce a certificate, and the such condition is 
a condition precedent. Scott et al. vs. The Phcenix Insurance Company. 
(1 R. J. R. ë. p. 154 et 188.) Marshall, Vol. 2, p. 809, 811, 813; Ellis, 
. 133 and 136 ; 2 Phillips on Evid., p. 489, Nos. 1897-9-10; Greenleaf, Vol 
5 p. 305 and 406. 
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tions nécessaires et voulues par la loi pour lui donner le droit 
de retirer le montant de sa perte, et sur le refus de la compa- 
gnie, conclut au paiement du montant de son assurance £375 
Os. Od. La Défenderesse a prétendu: lo. Qu'il y avait eu 
fausse représentation de la part de l'assuré lorsqu'il avait fait 
application pour s'assurer, en représentant sa propriété comme 
valant £600, tandis qu’elle ne valait alors que £150, et qu'il y 
avait là dol et fraude de sa part, ce qui rendait la police nulle 
et sans effet à son profit; 20. Que les conditions, au dos de la 
police, faisaient partie du contrat d'assurance, et qu’il ne 
s'était pas conformé à la 10e des conditions, celle ci-dessus 
mentionnée quant à l'avis à donner sans délai, le compte à 
présenter et le certificat de trois personnes, et qu'il ne devait 
pas être puyé de sa perte sans s'y être au préalable conformé ; 
30. Enfin que l'incendie avait eu lieu par le fait et la conni- 
vence du Demandeur. La contestation a été référée à un jury, 
sur articulation de faits particuliers et définis à répondre. Pur 
leur réponse au second des faits articulés, ils ont dit: lo. que 
la valeur de la propriété représentée par l’assuré au temps de 
l'assurance comme étant de £600 était une valeur exagérée ; 
20. Que cette exagération de valeur avait été faite sans in- 
tention frauduleuse et ce par neuf contre trois. Par leur 
réponse au 6e ils ont affirmé qu'il y avait eu avis suffisant 
donné à l'assurance, muis que le Demandeur n'avait pas donné 
et produit le certificat et l’état de sa perte tel que requis par 
la 10e condition susdite. Par leur réponse au 7e ils ont dit 
que l'incendie n'avait pas eu lieu par le fait et la connivence 
du Demandeur. Par d'autres réponses la valeur de la propriété 
u été fixée comme ayant été de £300 au temps de l'incendie. 

Dans cet état de la procédure, le Demandeur a présenté une 
motion pour jugement suivant le verdict pour £300, et la Dé- 
fenderesse a présenté deux motions, la première pour juge- 
ment en sa faveur sur le verdict, et la seconde pour jugement 
nonobstant le verdict. Les raisons au soutien des deux mo- 
tions sont à peu près communes à l’une et à l’autre et penvent 
se réduire aux deux propositions suivantes: lo. Qu'il y a eu 
exagération de la valeur de l'immeuble par le Demandeur à 
l’époque de l’ussurance, et 20. Que le Demandeur n'avait pas 
exécuté et ne s'étuit pas conformé à ce qui était exigé de lui 
par la 10e condition de la police. Quant aux premiers moyens, 
l'on peut de suite répondre que la question se trouve tranchée 
et enlevée même à l'appréciation de la cour, par la question 
soumise au jury et par la réponse qu'il a fuite. C’est une 
question de fuit qui a été laissée à l'appréciation du Jury par 
le jugement de cette cour du 30 de septembre, 1861, qu'il s'agit 
d'exécuter. Or à quoi bon soumettre cette question au jury 
si elle ne devuit pas être suivie par les parties et la cour. Si 
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l'appréciation de la conduite et des intentions du Demandeur, 
au temps du contrat, eussent été laissées à l'appréciation de la 
cour, il.en aurait peut: être été autrement en faisant application 
des autorités citées par le Défendeur en son factum et des sui- 
vantes ; Pothier, Contrat d'assurance, n° 199 : “ L'obligation que 
“la bonne foi impose aux parties «le ne rien dissimuler de ce 
“ qu’elles savent sur les choses qui sont de l'essence du contrat, 
“ne concerne ordinairement que le for intérieur. Il en est 
“autrement de l'obligation de ne pas induire l’autre en erreur 
“par de fausses déclarations sur les choses qui sont de la 
“ substance du contrat; celle-ci concerne le for extérieur. 
“ Cela a lieu quand même l'assuré aurait fait, sans mauvaise 
“ foi, cette fausse déclaration, étant lui-même en erreur. Car 
“il y a cette différence dans tous les contrats intéressés, entre 
“le cas auquel une partie ne dit pas ce qui est, et le cas auquel 
“elle dit ce qui n'est pas. Dans le premier cas elle n’est pas 
“ tenue de ne lavoir pas dit, si elle ne le savait pas, et si elle ne 
“Ja pas malicieusement dissimulé ; mais dans fe second cas, elle 
“est tenue si ce qu'elle a dit ne se trouve pas véritable, et a 
“induit l’autre partie en erreur.” Il semble résulter de ces 
autorités que lorsque la fausse représentation porte sur la 
substance du contrat les assureurs peuvent en demander la 
nullité. Quenault, n° 299: “Les lois sur les assurances ré- 
“ priment tout excès dans l'évaluation des objets assurés, soit 
“qu’il y ait eu dol et fraude dans l'évaluation, soit meme qu'il 
“n'y ait eu ni dol ni fraude. Si dans ce dernier cas la loi ne 
“déclare pas le contrat d'assurance nul, comme dans le pre- 
“ mier, elle veut au moins que l'assurance soit réduite jusqu’à 
“ concurrence de la valeur réelle des objets assurés.” N° 300 : 
“Mais suffit-il de la plus légère différence entre la valeur 
“réelle des objets assurés, et l'estimation portée dans la 
“ police pour autoriser les assureurs à s'en plaindre et à requé- 
“rir une nouvelle estimation ? Nous ne le pensons pas, et nous 
“pouvons encore invoquer sur ce point l'opinion générale- 
“ment admise en matière d'assurance maritime.” Conformé- 
“ment à cette règle, Valéri observe que la fraude sera mani- 
“ feste si l'estimation excède du }, du 4 et à plus forte raison 
“de la } la véritable valeur de Ia chose. Grun et Joliat, ler 
vol., n° 254: “ La réduction de l'assurance à la juste valeur 
“des choses dont l'assuré réclame le prix, n'a lieu qu’autant 
“que l'excès de l'estimation n'est pas le résultat de l’estima- 
“tion d’un calcul frauduleux.” Et plus bas, il dit : “ La fraude 
“ne se présumant, c'est aux assureurs à prouver que l'excès de 
“l'évaluation contenue dans la police provient de la mauvaise 
“ foi de l'assuré.” Celui,” dit Pothier, n° 78, “qui a fait assurer 
“ ses effets pour une somme au-delà de leur valeur est, dans le 
“ doute présumé l'avoir fait de bonne foi et par ignorance. Car 
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“la fraude nese présume pas; c'est aux assureurs lorsqu'ils 
“ l'allèguent, et qu'ils demandent en conséquence la nullité de 
“ l'assurance, à la justifier.” Ce n'est donc qu'un cas de fraude 
bien et dûment prouvé que la police d’assnrance peut être 
annulée. Dans le cas d’exagération sans fraude, il n’y a done 
lieu qu’à réduction de l'assurance. C’est le cas d’un dol réel, 
comme dit Quenault, au n° 229. Et ce n’est pas le cas de dol 
personnel, c’est-à-dire, celui par lequel on reproche et prouve 
la fraude de l'assuré. Je ne puis donc faire autrement que de 
suivre ce que le jury a rapporté par sa réponse au second inter- 
rogatoire. C’est la loi pour la cour et pour les parties. Et la 
Défenderesse ne pourrait pas réussir sur ces premiers moyens. 
Les seconds moyens invoqués par la Défenderesse en ses deux 
motions sont plus sérieux, ils sont soutenus de la réponse du 
jury à la 6e question, affirmant que le Demandeur n'avait pas, 
conformément à la 10e condition de la police, fourni et présen- 
té à l'assurance, 1° le compte et état de la perte, et 2° le certi- 
ficat de trois personnes quant à la cause de l'incendie. Le De- 
mandeur répond victorieusement au défaut de production de 
l'état de sa perte, en disant que la perte avait été totale, et 
qu'il n’y avait pas de compte à fournir, et que, puisque l'assu- 
rance avait envoyé un de ses employés de Montréal pour faire 
l'estimation de la perte sur les lieux, accompagné de Hickey, 
l'agent, par l'entremise duquel l'assurance avait été effectuée, 
elle avait par cela même reconnu qu'elle avait eu des informa- 
tions suffisantes pour arriver à la connaissance du montant 
que le Demandeur réclamuit pour sa perte en vertu de son 
assurance. I] me semble qu'il y a eu en effet de la part de la 
Défenderesse renonciation au droit d'exiger du Demandeur un 
compte en détail de sa perte, ce qui n'était d'ailleurs d'aucune 
utilité dans les circonstances, puisqu'elle avait été informée par 
son agent local, et que dans un pareil cas, l'on ne pourrait 
raisonnablement soutenir cette prétention de la Défenderesse 
en présence de la preuve faite et des circonstances de la cause. 
Mais en est-il de même du défaut de certificat ? Le Deman- 
deur regarde cette condition n° 10 de la police comme une 
clause comminatoire, et qui ne doit pas, à défaut d'exécution 
le faire déchoir de son droit de recouvrer ; mais s'il en est 
ainsi pourquoi en a-t-il été fait le sujet d’une question particu- 
lière et formelle au jury par le jugement du 30 septembre 
1861, auquel le Demandeur s’est soumis puisqu'il n’en a pas 
appelé, et qu'au contraire il l’a mis en exécution en procédant 
au procès par jury. La nécessité de l’accomplissement de cette 
condition de la production d’un pareil certificat est regardé 
comme une condition précédente et nécessaire, avant que 
l'assuré puisse être admis à recouvrer le montant de sa perte, _ 
et ce tant par nombre de jugement devant les cours anglaises 
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qu doivent nous servir de guide en cette matière que par 
ivers jugements de nos cours. Je dois dire de suite qu'en 
France même, des conditions de police d'assurance de même 
caractère que celle qui fait l'objet de la présente difficulté sont 
regardées comme valables et obligatoires. Quenault, Assu- 
rances terrestres, n° 252: “ Si les assurances ne satisfont 
“point à la demande que l'assuré leur fait à l'amiable, il 
“ doit intenter contre eux l’action en paiement de l’assurance 
“ avant l'expiration du délai fixé pour la prescription de cette 
“action.” “Ce délai est ordinairement déterminé par une 
“ clause de la police, et nous ne doutons pas qu'une pareille 
“ clause ne soit valable et obligatoire.” En effet, la durée de 
“ l'existence d’un droit est susceptible d'être réglée par la 
“ même convention qui lui a donné l'existence.” Plus loin, 
dans sa traduction de l'ouvrage de Marshall, au ch. 5, de la 
preuve du sinistre, p. 377 à 384, 11 rapport, plusieurs déci- 
sions solennelles des cours anglaises qui ne laissent aucun 
doute sur la nécessité qu'il y a pour l'assuré de faire preuve 
de la production de son certificat sur la cause du sinistre, 
avant de pouvoir obtenir jugement, même dans le cas d'un 
verdict formel en sa faveur. Ellis rapporte nombre de précé- 
dents anglais qui consacrent la même doctrine. Il est vrai 
que l'édition américaine, page 132, rapporte qu'aux Etats-Unis, 
l'on s’est départi en quelques cas de la rigueur des cours an- 
glaises sur ce point. (Note 2): “Though the strict rule of the 
“ English cases cited by Mr. Ellis in this chapter 4, in regard 
“ to the necessity of the precise certificate, and other preli- 
“ minary proofs, required by the conditicns of policy has been 
“ recognized and approved in America; its severity has been 
“made mitigated by the now well settled doctrine, that all 
“ objections to the preliminary proofs are waived, except those 
“which are taken ut the time the proofs are received, and 
“that if the insurers accept them without pointing out their 
“ deficiencies, or refuse to pay the loss on some other grounds, 
“ they cannot subsequently allege that the proofs were insufh- 
“ cient, or not rendered within the required time.” Je ne vois 
pas que, même en adoptant cette doctrine, le Demandeur pit 
en retirer tout l'avantage qu'il en réclame, parce qu'il semble 
que, même en ce cas, le Demandeur aurait dû prouver que la 
Compagnie avait renoncé à la demande de la production du 
certificat, ou bien, comme je viens de le dire, il n'aurait pas dû 
se soumettre à l'articulation de fait qui en faisait une question 
particulière au jury. Ce qui me ferait croire que la doctrine 
américaine dont parle l'éditeur de Ellis n'est pas aussi cons- 
tante qu'il le dit, c'est que j'en trouve la contradiction dans 
l'édition récente de Greenleaf, on evidence. V. 2. $ 406 : “ The 
“ Plaintiff must here also as in other cases show a compliance 
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“ with all conditions precedent and warranties. The usual 
“ stipulations in these policies that the insured shall upon any 
“ loss forwith deliver an account of it, and procure a certiticate 
“ from the nearest clergyman or magistrate, stating his belief 
“that the loss occurred, and without fraud, &c., &., &e., is a 
“ condition precedent, the performance of which must be par- 
“ ticularly alleged and strictly proved.” Je ne vois donc pas 
qu’il soit bien certain qu'aux Etats-Unis, l’on se soit générale- 
ment départi de la doctrine des cours anglaises à laquelle 
d’ailleurs, nous devons plutôt recourir pour nous guider qu'à 
celle. des cours américaines. Mais, indépendamment de ces 
considérations, je trouve que cette doctrine a été reconnue et 
suivie par la Cour d’Appel de cette Province et par le Conseil 
Privé, dans la cause de Scott vs. Phoenix Insurance Company. 
La même doctrine a été admise par la Cour de Québec, dans 
un proces plus récent, celui de Dill vs. l'Assurance de Québec. 
(1. R. Q. R. Q., p. 471.) Dans cette cause, la cour rendit juge- 
ment en faveur du Demandeur il est vrai, sur le verdict en sa 
faveur, nonobstant la motion de l'assurance pour nouveau pro- 
cès, parce qu'il parut à la cour qu'il ne s'agissait que dune 
extension d'un premier délai déjà accordé par l'assurance, 
pour par le Demandeur accomplir les formalités qui étuient 
exigées de lui par les conditions de l'assurance, pendant qu'une 
enquête sur la cause du feu s'instruisait. C’est dans les termes 
suivants que le juge Bédard s’exprimait sur la nécessité de 
J'accomplissement des conditions au droit de la police en ren- 
dant le jugement de la cour: “ Observons qu'il n’en est pas du 
“ Japs de temps comme de pacconiplissement d'un fait anté- 
“ rieur exigé pat la compagnie, tel que la production d'un 
“ certificat. L’accomplissement d’un fuit est une condition 
“ précédente et absolue comme le prouvent les autorités citées ; 
“ 1] faut que le fait saccomplisse. II n’en est pas de même du 
“ simple laps de temps, il est comminatoire suivant les cir- 
“ coustances.”— Vide Ellis, p. 133-136. Ce jugement fut ren- 
du par les juges Panet et Bédurd. Toutes les décisions ci-des- 
sus rapportées ont été rendues dans le cas où il y avait eu un 
verdict formal en fuveur de l'assuré. Avec combien plus de 
raison, doit-il en être de même dans la présente cause, dans 
laquelle il n’y a eu qu'un verdict spéciul, une enquéte sur tous 
les faits soumis au jury par l'articulation de faits spéciaux re- 
quise par le jugement du 30 septembre 1861, laissant à la cour 
de faire l'application de la loi ct de la jurisprudence, d’après 
la position que les parties se sont mutuellement faites par le 
contrat d’assurance et les conditions de ce contrat et la preuve. 
J’ajouterai que la Cour d’Appel, ainsi que présentement cons- 
tituée, duns la cause de Atwel! vs. Western Insurance Com- 
pany, (6 R. J. R. Q, p. 61 et 64,) a maintenu gue les condi- 
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tions endossées au dos de la police d’assurance faisaient partie 
du contrat, et obligeaient strictement l'assuré jusqu'à preuve 
par ce dernier que la compagnie d’assurance elle-méme et non 
son agent local, avait renoncé & en prendre avan dans un 
cas de non accomplissement de ces conditions. s'agissait, 
dans cette dernière cause, d’une double assurance qui n'avait 
pas été notifiée duns le temps prescrit par une des conditions 
au dos de la police. L'assuré n'avait pas fait preuve devant 
le Jury que l'assurance avait renoncé à ce moyen, lors de l’es- 
timation de la perte. Je crois devoir rejeter la motion du 
Demandeur et accorder les motions de la Défenderesse, pour 
les raisons en dernier lieu mentionnées, et jugeant au mérite 
renvoyer l'action. 

“ La cour, considérant que, par la loi et les conventions et 
conditions du contrat d'assurance intervenu entre le Deman- 
deur et le Défendeur, en date du 21 juillet 1859 et récité et 
invoqué par le Demandeur en sa déclaration, ce dernier était 
tenu, avant de pouvoir être reçu à.recouvrer de la Défen- 
deresse le montant de la perte par incendie qu'il réclame, de 
lui présenter le certificat requis par la dixième des clauses et 
conditions de la police d'assurance faite et exécutée, en date 
du vingt-quatrième jour de septembre 1859; et nommément 
un certificat par trois personnes désintéressées concernant le 
caractère du Demandeur et lu cause de l’incendie, ou, à défaut 
de ce faire, de prouver que la Défenderesse avait renoncé à 
l'accomplissement de la part du Demandeur à cette partie de 
la dite dixième condition de la police d'assurance, et ce à peine 
de déchéance du droit de réclamer en vertu d'icelles: Con- 
sidérant, de plus, qu'il n'y a aucune preuve dans la procédure 
que le Demandeur ait satisfait à cette partie de la dixième 
clause ou condition, ou que la Défenderesse ait renoncé à en 
prendre avantage. Et, en outre, vû la réponse du jury sur ce 
point à la sixième question de l'articulation de fait qui lui a 
été soumise, a renvoyé la motion du Demandeur, et, faisant 
droit sur les deux motions de la Défenderesse et sur le mé- 
rite, ayant tel égard que de droit aux dites deux motions,a dé- 
bouté et déboute l'action du Demandeur avec dépens.(6 J.,p.89.) 

LORANGER et FRÈRES, for Plaintiff. 

TORRANCE and MORRICE, for Defendants. 

F. Cassipy, Counsel for Defendants. 
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MARINE INSURANCE.—INTEREST. 
SUPERIOR COURT, Montreal, 22nd January, 1862. 
Coram SMITH, J., and a special jury. 


CUSACK vs. THE MUTUAL INSURANCE COMPANY OF BUFFALO. 


Hed: 1. An endorsement upon an open policy for insurance of a 
cargo, is incomplete if the name of the vessel by which such cargo is 
shipped isin blank: but itis perfected by a notice to the insurers of 
the name of the vessel, whether they fill up the blank or not. 

2. The provision in a policy that a vessel must not be below “ class BI,” 
without reference to any particular classification, will not render it 
necessary that such vessel should not be below class B I in a classifica- 
tion of vessels made on behalf of lake underwriters and for their infor- 
mation. But it will be construed as meaning that the vessel should not 
be below the class of vessels recognized by mariners as B I, if there be 
any such class. 

3. A person who insured as agent for another, cannot sue for indem- 
nity in his own name as principal. (1) 

4. And if a consignee sues for indemnity under a policy effected in his 
owl name upon goods belonging to another and consigned to him, he 
must shew an insurable interest in such goods to entitle him to recover: 
and can only recover the amount in which he shews himself to be so 
interested. 

5. The possession of the bill of lading is primé facie evidence of pro- 
prietorship: but it is insufficient to constitute an insurable interest in 
the consignee, if it be shewn aliunde that he is not the proprietor of the 

8. 

6. To entitle a consignee of goods lost or damaged in transttu, to recover 
under a policy taken out upon them in his own name, he must shew 
pecuniary and appreciable interest in such goods, arising from a lien 
upon them; which lien may be for advances in respect of them for a 
general balance, or otherwise. But, however it may be created, it must 
attach specifically upon the goods covered by the policy. (2) 


Situ, J., (in charging the jury,): The case now submitted 
to your consideration is a case of some importance in matters 
of insurance; and it will be my duty to lay before you the 
chief points which have been raised by the issues in this cause, 
and the evidence on which they are based ; and tw point out 
to you the principal points of law connected therewith, to 
enable you to form a correct view of the case, and to render 
such a verdict as will meet the justice of the case. The action 
is brought ona policy of insurance to recover the value of 
about 5000 bushels of peas, which had been lost while on board 
a vessel called the Richmond, wrecked near Amherst Island, 
in the Bay of Quinté, on the night of the 15th-16th May last. 
The action is brought for a total loss, and rests on what is 
called an open policy, dated at Buffalo, in March 1861. The 
policy was in favor of Plaintiff, and was a contract entered 


(1) V- art. 13 et 19 C. P. C. 
(2) V. art. 1740, 1745. 2422, 2472 et 2474 C. C. 
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into in favor of Plaintiff to cover all such cargoes as should 
be endorsed on the policy. It is the endorsement on the policy, 
therefore, which in fact forms the contract. In the present 
instance, it is one of the conditions of the policy that it should 
not be held to cover any cargo endorsed on it, until the name 
of the vessel carrying the cargo to be insured should have 
been communicated to the company, or their agent. On the 
15th May, a proposal of insurance was handed to Defendant by 
Plaintiff, to cover the cargoes of two vessels then lying at 
Belleville, in Upper Canada, each containing about 5000 bushels 
of peas, the first named the Bay Queen, and the name of the 
other then unknown. It is on the last insurance that the pre- 
sent case depends. The endorsement was made, therefore, on 
the 15th of May, to cover this cargo, but the name of the 
vessel was not then communicated to the office. The name of 
this second vessel was the Richmond, and the name was only 
communicated to Defendant on the 16th of May. On the night 
of the 14th, after she had sailed on her voyage, the Richmond 
collided, a short distance from Belleville, with another vessel, 
called the Mary Maria, and sustained some damage, and, after- 
wards, on the night of the 15th-16th, was wrecked near Am- 
herst Island. The Defendants meet the action by setting up three 
points of defence : 1° That the insurance was not complete under 
the conditions of the policy, until the name of the vessel carry- 
ing the cargo izsured had been given in, and endorsed on the po- 
licy ; and that, before this had been done, and, thereby a valid 
contract of insurance completed, the collision spoken of had 
occurred, thereby rendering the vessel insecure and unsea- 
worthy ; and that this fact was known to Plaintiff, and to the 
owner of the peas, McMahon. That the suppression of this fact 
was a fraud practised on the underwriter, or it was a most 
material representation which ought to have been communi- 
cated to Defendants; and that not having been done at the 
time the name of the Richmond was made known destroyed 
the contract. The second point raised is, that, by the condi- 
tions of the policy, no cargo should be covered, if shipped in a 
vessel under the rank or class of B. J., as known to all mari- 
ners and skilled persons ; that the Richmond was below B J,, 
and that she was not seaworthy or sufficiently manned and 
equipped, and was in fact not such a vessel as a prudent man 
would have shipped grain in ; that this condition of the policy 
was violated, and, for this reason, the policy was inoperative. 
The third point was that Plaintiff never had any insurable in- 
terest in the cargo insured. As regards the first point, it is to 
be observed that no insurance could be considered as com- 
pleted under the conditions of the policy, until the name of the 
vessel had been communicated to the company. The commu- 
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nication was made on the morning of the 16th May, although 
it was not endorsed on the policy as it should have been. So 
soon. therefore, xs the fact was made known to Defendants 
the contract was complete and binding. But Defendants pre- 
tend that Plaintiff, as well as McMahon, the owner of the peas, 
were aware of the collision which had taken place, and that, 
by suppressing their knowledge of the fact, a fraud was com- 
mitted on the Company, as it was a most material fact which 
ought to have been communicated. But the evidence clearly 
shows that neither Plaintiff nor Mc\lahon was aware of the 
fact before the same was communicated, and, consequently, the 
contract was binding and effectual], and this branch of the de- 
fence, therefore, falls to the ground. Had it been proved that 
such knowledge existed in Plaintiff, or in McMahon, no doubt 
the insurance would have been inoperative to charge Defen- 
dants. The Defendants themselves appear to have adopted 
these views, and their counsel have declared to you that they 
do not consider this point as being established in their favor. 
On the second point, it is to be observed that, by another con- 
dition of the policy, it is declared that this policy of insurance 
should in no way cover any cargo shipped in any vessel below 
class B J., and that the Richmond ranked below class B J. As 
regards this condition on the policy, the evidence has been con- 
tradictory, but the weight of testimony is in favor of Plaintiff. 
As there exists no regular classification of vessels, or any regis- 
ter which can be taken as of itself sufficient to settle this ques- 
tion, it must be decided by the general evidence of her being 
of that class as recognized by mariners, and of her being sea- 
worthy and perfectly adapted to the carrying of grain. As 
regards the register kept at Buffalo, Defendants do not rely 
on that fact as being material, but rest on the general ground 
that she was in fact a vessel well known to be below class 
B I., and in fact utterly unseaworthy. The evidence for Plain- 
tiff shows that she was rebuilt in 1857 by a competent buil- 
der. The description of the repairs has been laid before you, 
and this has been supported by a number of inariners and 
others, who all testify to the capacity and seaworthiness of 
the Richmond. On the other hand, Defendants have examined 
two principal witnesses, marine inspectors, in the employ of 
Insurance Companies. The examination of one has described 
the condition of the Richmond, when he inspected her, after 
she had been rebuilt in 1857, and his evidence goes to contra- 
dict the evidence of Plaintiff in some most important pointe. 
But Plaintiff has clearly shown, by evidence in rebuttal, that 
this witness was in error in two important points ; and, being 
shown to be in error in them, it is quite possible that in other 
points he may also be mistaken. On the whole, the evidence 
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of Plaintiff on this particular, of the Richmond being sea- 
worthy and quite competent to carry grain cargoes, stands un- 
impeached, and I think you will have no difficulty in coming 
to the conclusion, that the Richmond was seaworthy and, in 
all respects, fit fur the carrying of grain cargoes. This brings 
us now to the consideration of the third and last objection of 
Defendants, and the really important question for your deter- 
mination. The object of the contract vf insurance 1s to guard 
against loss. The great principle is that it isa contract of in- 
demnity. It is plain, therefore, that, if a claimant is not in any 
way interested in the object or thing insured, he sustains no 
loss by its destruction, and, consequently, there can be no claim 
for indemnity. The Plaintiff alleges that he was the owner 
and consignee of the peas injured on board the Richmond. If 
he was both owner and consignee, then the quality of consi- 
gee inust merge in the character of owner. If he is not owner 

ut a consignee, his title to claim is different from that of the 
owner, and he must show an insurable interest in that charac- 
ter. In this case, the policy is in the name of Plaintiff. He was 
not bound, at the time he effected the insurance, to declare the 
nature of his interest, but he must declare it when he puts in 
his claims for indemnity. He must be interested either as 
owner or consignee, and this is what he must establish or he 
cannot recover. In which of these qualities, then, has he shown 
any interest ? As regards the ownership of the peas, the record 
shows abundant evidence of what the parties themselves, I 
mean the consignor and consignee, thought of the transaction. 
The evidence goes conclusively to show that McMahon, of 
Belleville, was the owner of the peas. The bill of lading 
shews that the peas were shipped by Mc-Mahon and consi- 
gned to Plaintiff; and he, in his letter of the 22nd May, 
written six days after the loss of the Richmond, and sent 
to the agent of Defendants, at Montreal, expressly declared 
that McMahon was the owner, and that he (Plaintiff), on 
atiecting the insurance, acted altogether as the agent of the 
owner. This letter is as follows: “ Montreal, 22 May, 1861. 
THEODORE HART, agent, Buffalo Mutual Insurance Co. Dear 
Sir—As I am anxious to avoid all misunderstanding and 
difficulty, with respect to the matter of the insurance in your 
agency upon the peus on board the “ Richmond,” I wish 
briefly to state the facts of the case. As I have already 
informed you, I acted in the matter, and still act as the agent 
of E. D. McMahon, of Belleville, the owner of the peas. With a 
view then to an amicable settlement of the matter, I would 
again call your attention to the following facts: On the 
morning of the 15th Muay instant under my application of the 
previous day, you as agent of the Company, insured against 
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‘ the perils of navigation, in your usual manner by an entry on 
your book as follows: The Bay Queen, about 5000 bushels 
peas, a 73 cts. Schooner, name not advised, about 5000, a 
73 cts. On the morning of the 16th instant (between 11 and 
noon) you were informed that the name of the schooner (of 
which the name had not previously been given,) was the 
“ Richmond.” Later in the day, I sent to your office a telegram 
from McMahon inquiring if the Richmond was insured, and 
the reply received from you was, that she had been insured 
in the morning. At a subsequent hour of the same day, I made 
_ the same inquiry at your office, and received the same answer. 
In the evening of the sixteenth, I received a telegram, which I 
shewed to your clerk the following morning announcing the 
wreck of the Richmond. Later, in the morning of that day 
(17th), you called on me, and stated that your company was not 
hable, on the ground that the Richmond was a scow unfit to 
carry grain and : you intimated a suspicion that the sender of 
the first telegram had, at the time it was sent, a knowledge of 
the loss. Upon my calling on you, later in the same day, you 
told me that, if the Richmond was not of a lower class than 
B 2, she was insured. The only objection, then which you made 
to the insurance arises from the supposed rank of the vessel. 
The fact that an insurance was effected with you in the usual 
form upon peas on board the Richmond, you do not as I under- 
stand, deny. McMahon will no doubt, be able to shew that the 
vessel was seaworthy, and suitable for the carrying of grain, 
and also to satisfy you that he had no knowledge of the 
loss. I wish now most formally to notify your company of 
the wreck of the vessel, and the probable loss of the peas 
insured, the whole quantity on board being about 5500 bushels. 
The particulars of the wreck, &c., have not yet been learned by 
me. McMahon has directed every possible effort to be made 
to save the peas from loss and damage, so far as may be. I 
will feel obliged if you will let me know what notices, state- 
ments &c., are required by your company in cases of loss or 
damage of property insured, and if you will furnish me with 
such printed forms as may be used or approved by the compa- 
ny, 80 that McMahon may at once comply with all the for- 
malities required by the company. Awaiting a reply at your 
earliest convenience, I am, yours truly, C.J. Cusack.” This 
letter was written expressly as a preliminary to the claim 
which his principal afterwards formally made under the 
poney. The intention of the principal to make the claim was 

nown to Plaintitf for he referred to it in his letter, and inti- 
mated that the owner (indicating McMahon as such) would 
be ready to afford all the information required by Defendants 
in the settlement of the loss. Both the parties, the principal 


DE LA PROVINCE DE QUEBEC. 199 


and agent, concur in the statement that the insurance was 
effected by the agent, Plaintiff for the principal the owner. 
McMahon made his claim as owner at the time of the loss; 
acted as owner; endeavored to save part of the cargo; and | 
dealt with the peas as owner, by selling the damaged peas at 
Kingston, without the consent of Plaintiff or Defendants, and 
without any notice to them ; for the notice was only given 
after he had sent the peas to Kingston and after a portion 
of them had been sold. Now, the contract of insurance, here, 
under these circumstances, must be considered as a contract 
made by Defendants with the principal through his agent, 
Plaintiff; and, if Plaintiff was simply the consignee and not 
the owner, and made the contract for his principal, the owner, 
as consignee or agent, and his act as such agent is ratified and 
confirmed by the acts of the principal ; then the contract sued 
upon is the contract of McMahon, and Plaintiff, cannot recover 
under it. From this it must be manifest to you that if the 
contract of insurance was made to secure the interests of the 
owner of the peas, and of him alone, then the contract can not 
cover the interests of Plaintiff as consignee, whatever that 
interest may have been. It cannot be the contract of both. The 
declaration of both parties at the time of the loss, and at the 
time the claim for indemnity was made, shews, that the in- 
terest intended to be insured was the interest of the owner. If 
you believe this statement, and I see no ground for not giving 
it full credence, then this contract cannot cover the interest of 
Plaintiff in any way as consignee, and if sohe can have no 
claim for indemnity. Phillips, p. 209, n° 380, says, “insurance 
made by a person in his own name only without any indi- 
cation in the policy, that any other is interested, can only be 
applied to his own proper interest in the subject.” In other 
words, a contract with A cannot be considered to be a con- 
tract with B. Here the contract was made in the name of 
Plaintiff, but the policy can cover only the interest which 1s 
insured. He insured for his principal the interest of his prin- 
cipal, therefore, that alone can be covered under it. Phillips, 
p. 211, n° 383, says, “ a policy made in the name of a particu- 
lar person for whom it may concern, will be applied to the 
interest of the party or parties for whom it is intended by 
the person who effects it, if such party had authorized its being 
made beforehand or subsequently adopts it.” Here the princi- 
pal, although it is not shewn that he had given Plaintiff any 
authority to insure, adopted the insurance with the consent of 
the agent. Leaving this point, to which I trust you will give your 
best attention, and which constitutes a grave objection to the 
right of recovery by Plaintiff under this policy, we pass now to 
the next point to be considered, namely, what was the insurable 
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interest of Plaintiff as consignee of the peas lost ? Before look- 
ing to the evidence on this point, I will direct your attention 
to a few considerations to enable you to apply the evidence 
more exactly, and, first, you must keep in view the distinction 
existing between the consignee’s or agent's insurable interest, 
and his authority to insure for his consignor or principal. It 
is, I think, clearly proven that Plaintiff was not the owner of 
the peas, his insurable interest must therefore be that of a 
consignee. It cannot be contended, I think, that Plaintiff can 
recover the value of the whole cargo lost, unless his interest 
is commensurate with the amount or value lost, though a con- 
signee, factor, or agent, having a lien on goods in his posses- 
sion to the amount of his advances, acceptances, and liabilities 
in respect to them, stands in this respect precisely in the situ- 
ation of a mortgagee. A debt is due to him by his principal, 
for which he holds the property as collateral security, he has 
therefore an insurable interest to the amount of his lien, and 
whether this lien arises from expenses, or charges on account 
of the specific goods, or is for a general balance, can make no 
difference. If the lien exists the right of indemnity attaches. 
Applying the evidence now to this case, it consists of various 
documents consisting of warehouse receipts for peas: four of 
them being for peas received at Wellington, and two for 2000 
bushels each received at Belleville, by McMahon, purporting 
to be in favor of Cusack. They are all dated in February, 
March, and April last. The first could have no relation to the 
peas in this case, as they have been received at a different 
port, and had been endorsed over to one Doyle. The other two 
amounted to less than the cargo of the Bay Queen, and are 
not proved to have had any connection with the cargo shipped 
by the Richmond. If these receipts mean anything, they mean 
that the peas mentioned in them are the property of Cusack. 
I have already demonstrated that the peas shipped hy the 
Richmond were the property of McMahon, and these receipts, 
so far as the evidence is concerned do not represent any part 
of the cargo of the Richmond. They could then only have been 
produced in connection with the accepted drafts, to show a 
general form of dealing between the parties; you will give 
them such credence as you may think them entitled to. The 
acceptances produced amount in all to about the sum of $3000. 
These acceptances are all ‘under protest and have never been 
paid, Plaintiff having stopped payment before they became 
due. No evidence hus been offered to show that they were 
drawn against the cargo of the Richmond, but the contrary 
rather appears, as they all bear date before the opening of 
the navigation. They constitute no claim against McMahon, 
and, unless they are proved to be acceptances in the interest 
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of McMahon, they stand primd facie as evidence of indebt- 
edness by Plaintiff; and even if they had heen so proved, 
they ure less in amount than the cargo of the Bay Queen, 
which arrived safely. Besides, as they have never been paid, 
they could not show any insurable interest in Plaintiff. No 
evidence has been given to show the existence of a general 
balance in favor of Plaintiff, or any right or lien whatever. 
The only other document produced is the bill of lading. This 
cannot be considered as of much weight; as any presumption 
of ownership in Plaintiff deducible therefrom is rebutted by the 
evidence adduced of McMahon being the owner. What interest 
therefore, has Plaintiff as a mere consignee ? It is not shown 
that he made any advances; no general balance of debt is 
proved ; no loss of commission is proved; what then can be 

is interest ? Had the cargo come to the possession of Plain- 
tiff, and had it been in his possession as factor, having a right 
of sale and disposition over the cargo; then it might have 
been different, and, if such circumstances had been shown to 
exist, I am not prepared to say that as such he would not have 
had an insurable interest to the full amount of the cargo. But 
the question is, what could be the insurable interest of the 
simple consignee, who had never had the cargo in his posses- 
sion, under the circumstances laid before you ? If you can pass 
over the declaration of Plaintiff that McMahon is the owner, 
and that the insurance was effected solely in his interest ; then 
you will have to determine the amount of the insurable in- 
terest of Plaintiff as a simple consignee, who is not shown to 
have made any advances upon the cargo, nor to have a lien 
on it for any general balance in his favor. The counsel for 
Plaintiff has pushed the right of the consignee very far, by 
asserting that if he had any interest, he could recover the 
value of the whole cargo. He might insure the whole, it is 
true, but he could not recover more than the amount of his 
interest. [t is quite impossible that it could be otherwise, for, 
suppose a consignee advances £100 on a cargo worth £1000, 
and insures for the whole and it be lost ; would it be pretended 
that he had sustained any loss for which the £100 would not 
indemnify him? If it had arrived, the payment of the £100 
would have freed the cargo from all claim by him. Can its 
being lost increase his rights ? Surely it cannot be pretended 
that he could appropriate the other £900 to himself. And the 
owners could have no claim on him, for he could answer that 
he had not insured for them. In all such cases the difficulty 
can be easily surmounted. The person effecting the insurance 
has only to state he does so for “ those interested,” or “ for 
whom it might concern,” and the real parties interested could 
then recover their indemnity upon the policy. There appears 
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to have been about 550 bushels of peas saved from the wreck, 
without damage, and a very large quantity taken to Kingston 
and sold by the agent of McMahon, as he states, for their full 
market value. The sound peas appeared to have been taken 
by himself at half a cent a bushel more than he had been 
offered for them, and he swears that the price he allowed for 
them was their full market value. In this I see nothing im- 
proper or deserving of censure. As to the peas damaged, they 
appear to have been rotten and nearly wortlless, and you will 
be justified in considering them a total loss, and in answering 
_ the question on that subject accordingly. I have thus shortly 
stated the distinctions which I consider to exist in this case 
as to the right of recovery under the policy, and the rights of 
Plaintiffs as a consignee, as shown by the evidence adduced. 
At this late hour, I can only refer generally to them in such 
manncr as will no further prolong the case, I therefore now 
leave the case in your hands.” The jury found for Plaintiff on 
all the questions submitted to them. Upon the question whet- 
her Plaintiff was the owner of the peas, and, if not was he 
interested in them, and how, and to what amount, the jury 
answered that,“ Plaintiff, being the only person shown by the 
bill of lading and other evidence to have control of the cargo, 
we consider him interested to the whole extent thereof.” (6 J., 
p. 97.) 
ROSE and RITCHIE, for Plaintiff. 
ABBOTT and DorMAN, for Defendants. 


PARTNERSHIP.—VENDOR’S PRIVILEGE. 
SUPERIOR COURT, Montreal, 27th March, 1862. 
Coram BERTHELOT, J. 
JACKSON vs. PAIGE et al. 


Held: 1st. That when partners have fylad a certificate of the forma- 
tion of a partnership, one partner is liable for debts contracted by the 
other, after a dissolution by a deed executed before a notary, if no cer- 
tificate of such dissolution has been fyled in the Registry Office for the 
county and in the prothonotary’s office. (1 

2nd. That in an attachment under the 177 art. Coutume de Paris, 
when the insolvency ofa Defendant is alleged, the affidavit of Plaintiff 
is sufficient proof of such insolvency, unless it is denied by Defendant 
in & special plea. (2) 


This was an attachment before judgment obtained on Plain- 
tiffs affidavit, under the 177 art. Coutume de Puris. The 


(1) V. art. 1835, C. C. 
(2) V. art. 1998 et 1999, C. C. 
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seizure was of a quantity of lumber which had been sold with 
a term of payment. The affidavit, as well as the declaration, 
set forth the insolvency of Defendants in the usual manner, 
and prayed that the lumber seized might be sold in the exer- 
cise of Plaintiff's privilege as vendor, for his benefit and in 
preference to other creditors. The sale had been to B. P. Paige & 
Co., and, when the action was instituted, reference was had 
to the book where partnerships are registered in the Protho- 
notary’s office. From that book, it appeared-that the names of 
the partners composing the firm of B. P. Paige & Co, were 
B. P, Paige and H. D. Robinson, the latter of Bradford, in the 
United States, and, accordingly, the action was taken out 
against both these parties. The Defendant, B. P. Paige, 
appeared by his counsel, and pleaded, that, at all the times 
mentioned in Plaintiffs declaration, he was trading alone under 
the name of B. P. Paige & Co., and fyled a copy of a deed of 
dissolution of co-partnership before Easton, notary, of date 
28th January, 1854. He also, by his plea, admitted that the 
sale of the lumber had been made to him alone, doing business 
by the name of B. P. Paige & Co. He specially denied some 
of the items of Plaintiff's uccount, and generally all the alle- 
gations of his declaration, concluding with a défense en fait. 
At enquete Plaintiff made no attempt to prove the insolvency 
of Defendants. Certificates from the registry office and from 
the prothonotary’s office were fyled, which shewed that, since 
the entry of the formation of the co-; artneship, no change in 
the firm or dissolution had ever been registered. At argument, 
J. L Morris, for Plaintiff, contended that, according to the 
statute concerning partnerships, the dissolution ought to have 
been registered. A mere dissolution before a notary was not 
sufficient quoad third persons or the public, partnerships must 
be considered to exist as first registered, until the formalities 
required by the law have been complied with and the disso- 
lution registered. Reference was made to the case of Murphy 
vs. Paige et al in which the point had been already decided 
before his honor Mr. Justice Smith (Vide 9 R. J. R. Q. p.357.) 
Day for Defendant Paige argued that proof of insolvency was 
essential to the maintenance of the action. 

PER CURIAM: The law requires the dissolution of copart- 
nership to be registered. It has not been done in this case. 
The decision of Mr. Justice SMITH, in Murphy and Page, would 
be adhered to, and both Defendants held liable. Insolvency 
has not been denied by Defendants. It has been already held 
by the Court of Appeals (1) that the affidavit on which the 
attachment is obtained, is sufficient proof of insolvency, where 


(1) Case of Préfontaine vs, Prévost et al, 5 R. J. R. Q., p. 454. 
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there is no special denegation of it. Judgment against both 
Defendants for $225.34, and attachment declared good. 

“ La cour considérant qu'il n’est point prouvé qu'il y ait eu 
aucun enregistrement, tel que requis par la loi, de la dissolu- 
tion de la société entre les Défendeurs, et qu'il y a preuve 
qu'il est dû au Demandeur une balance de $225.34, sur le prix 
et la valeur des différentes quantités de bois mentionnées et 
détaillées en la déclaration comme ayant été vendues par lui 
aux Défendeurs, pour partie de laquelle somme a été consenti 
le billet mentionné en la déclaration et dans les plaidoyers. Et, 
considérant, de plus, qu'il y a preuve suffisante de l'identité 
des effets saisis comme faisant partie de ceux qui ont été vendus 

ar le Demandeur et saisis sur les Défendeurs, condamne les 
éfendeurs à payer au Demandeur la sonime de $225.34, avec 
intérêt sur icelle depuis le 4 juillet 1861, jusqu'an paiement, et 
aux dépens. Et la cour, déclarant bonne et valable lu saisie faite 
en cette cause, ordonne qu’iceux soient vendus suivant la loi, et 
que, sur et à même le produit d’iceux, le Demandeur soit payé 
de la somme de $225,34, avec intérêt depuis le 4 juillet, 1861, 
suivant son privilége de vendeur, au paiement de laquelle 
somme les Défendeurs sont condamnés comme dit est.” (6 J., 
p. 105.) 
Morris and LEACH, for Plaintaffs. 
Day and Day, for Defend int Paice. 


DECRET.—GERTIFICAT DU REGISTRATEUR. 
Cour SUPÉRIEURE, Montreal, Février, 1862. 
Coram, Monk, J. 


MASSON vs. MULLINS et LE SEMINAIRE DE MONTREAL, Opposant. 


Jugé: 1° Que le shérif qui a payé à un régistrateur le compte des 
charges faites par ce dernier pour un certificat donné en vertu du ch. 36 
des Statuts Refondus du B. C. sec. 26, ne peut étre inquicté a raison de 
ce que les dites charges pourraient étre excessives. 

2° Que le régistrateur agissant en vertu du dit acte ne peut pas étre 
considéré comme un officier de la cour, et contraint sur une simple règle, 
à faire taxer son compte devant la cour. (1) 


Le shérif du district de Montréal avait vendu plusieurs im- 
meubles appartenant au Défendeur en vertu d’un bref de Ven- 
ditiont Exponas. Il fit son rapport accompagné du certificat 
du régistrateur de Montréal, pour lequel il avait payé la 
somme de £131 6s, suivant le compte acquitté du régistrateur, 
annexé au certificat. Les opposants considérant que ce compte 
était exhorbitant, et que le régistrateur n'avait pas droit aux 


(1) V. art. 705, C. P. C. 
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charges par lui faites, prirent une règle contre le shérif et le 
régistrateur, deinandant à ce qu'ils eussent à comparaître de- 
vant la cour, et que le compte des charges fuites par le régis- 
trateur fût taxé conformément à Ja loi, et que le shérif fut 
contraint de rapporter devant la cour telle partie de la somme 
de £131 6s, qui serait considérée comme excédant le montunt 
auquel le régistrateur avait réellement droit. Lors de l’argu- 
ment, le shérif prétendit qu'il n'avait fait qu'exécuter la loi en 
payant au régistrateur le montant auquel il certifiait que s’éle- 
vaient ses honoraires; que ce certificat était authentique, et 
que le shérif n'avait aucune autorité pour le contester; qu'il 
n était en conséquence aucunement responsable de ce qui pou- 
vait avoir été payé de trop au régistrateur. Quant au régis- 
trateur, il répondit qu'il était un officier public responsable à 
qui de droit, pour les actes commis dans l'exécution de ses 
devoirs, mais qu'il n'était nullement un officier de la cour; 
qu'il ne pouvait être ainsi traduit devant le tribunal sur une 
simple règle de cour pour voir taxer ses honoraires ; que si les 
opposants souffraient quelque préjudice de ce que les charges 
du régistrateur étaient excessives, ils pouvaient exercer leurs 
recours par unc action ordinaire, seul mode reguiler de le faire. 
Les oppusants de leur côté soutenaient que la loi, en obligeant 
les régistrateurs & fournir certains certificats & la cour, en 
avaient réellement fait, quant à cette partie de leurs devoirs, 
des einployés judiciaires, soumis au contrôle des tribunaux 
compétents, et que ce contrôle devait s'exercer sur eux de la 
même manière que sur les autres employés ; que la cour avait 
le droit de forcer le régistrateur, au moyen d’une simple règle, 
de livrer et fournir le certificat requis, dans le cas où il refu- 
serait de le faire, et, & plus forte raison, celui de taxer Je 
compte de ses charges ; qu’enfin il serait très injuste de forcer 
les intéressés à recourir à des procès longs et ruineux pour 
obtenir justice chaque fois qu'un régistrateur refuserait de se 
conformer à la loi ou émettrait des prétentions injustes. Mal- 
gré ces raisons, la cour maintint la position prise par le shérif 
et le régistrateur respectivement. Règle déboutée. (6 J., p. 107.) 

Dorion, DoRION et SENECAL, pour les opposants. 

LEBLANC et CASSIDY, pour le shérif. 

KENNEDY et AUSTIN pour le régistrateur. 
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TRACE D'UN D'HIVER. 
Cour DE CIRCUIT, Montréal, 19 février 1862. 
Coram BERTHELOT, J. 


LAVOIE vs. GRAVEL. 


Jugé: Que sous la section 42e, par. 3e de l’Acte des Municipalités, un 
chemin d'hiver ne peut pas être tracé à travers une terre close de 
clôtures de pierres brutes, sans le consentement du propriétaire. (1) 


Le Demandeur poursuivait le Défendeur, parce que ce der- 
nier avait tracé, sans son consentement, un chemin d'hiver sur 
toute la longueur de l'une de ses terres, dans la paroisse de 
Saint-Martin, voisine de la route appelée “ montée Saint-Au- 
bin,” et qu'il avait percé deux travers de clôture de pierres sur 
la propriété, que le Demandeur prétendait être de nature à ne 
pouvoir être replacés sans difficultés. Le Défendeur plaida qu'il 
était l'entrepreneur de ce chemin d'hiver, dûment nommé par 
l'inspecteur de la municipalité de la paroisse de Saint-Martin 
et qu'en cette qualité, il avait le droit de percer les clôtures, 
faites, disait-il, de pierres brutes et faciles à être replacées. 

BERTHELOT, J.: Le paragraphe 8° de la section 42° de l’Acte 
des Municipalités doit décider de cette cause. Il est suffisam- 
ment prouvé que les deux travers de pierres ne peuvent être 
replacés comme auparavant; et le Défendeur est en faute 
d’avoir défait cette clôture de pierres telle que faite, sans au 
préalable avoir obtenu le consentement du Demandeur, ainsi 
que l'inspecteur lui avait donné instruction de le faire. Il im- 
porte peu que ce ne soit pas coûteux pour fermer ces barrières 
pratiquées. La loi en effet protège le propriétaire qui a fait 
des clôtures qui ne peuvent être replacées sans beaucoup de 
difficulté, quand bien même elles pourraient l'être à peu de 
frais, comme elle protège aussi celles qui ne peuvent être re- 
placés sans de grandes dépenses, quoique sans difficultés. Dans 
ces derniers cas, c'est l'exception, et le paragraphe 2° n'a plus 
d'application ; le chemin d'hiver ne peut plus être tracé à l'en- 
droit que l'inspecteur indiquera, mais à celui dont il convien- 
dra avec le propriétaire, s'il le veut; car il faut alors son con- 
sentement pour l'ouverture du chemin à travers ces espèces 
particulières de clôtures. Telle est en effet la disposition for- 
melle du paragraphe 3e de la clause 42e. Le Défendeur, comme 
entrepreneur de la montée, aurait done dû d'abord obtenir 
l'assentiment du Demandeur, avant de défuire ces clôtures. 


(1) V. art. 836 C. M. 
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En conséquence il est condamné à dix chelins de dommages pour 
reconnaître le droit du Demandeur, et aux dépens. (6 J., p. 113.) 
D. GirovARD, pour le Demandeur. 
Morin et MARCHAND, pour le Défendeur. 


TRIAL BY JURY. 
SUPERIOR COURT, Montreal, 30th November, 1861. 
Coram BERTHELOT, J. 
LOVELL vs. CAMPBELL et al. 


Held: That issues, in an action by a printer, in matters relating to 
his business, are triable by jury. (1) 

In this case, issue was joined on the 4th November, 1861, 
aod on the following day, plaintiff gave notice that, on the 
first day of the next term, he would move that acte be granted 
him of the declaration he made, that he made option ofa trial 
by jury. LAFLAMME, for Campbell, one of Defendants, resisted 
the motion on the ground that Plaintift was not a trader in the 
terms of the Statute (p. 712 of Consol. Stat. of Lower Canada) 
permitting a jury trial in certain cases. 

PER CURIAM : I am of opinion that the issues are triable by 
jury, although the action is brought by a printer, but, I am 
also of opinion to refuse to grant the motion, as being made 
after the four days limited by the 64th Rule of Practice. Mo- 
tion rejected. (6 J., p. 115.) 

. TORRANCE and Morris, for Plaintiff. 
LAFLAMME and LAFLAMME, for Defendant Campbell. 


TRIAL BY JURY. 
CourT OF QUEEN’s BENCH, Montreal, 9th December, 1861. 
In APPEAL from the SUPERIOR COURT, District of Montreal. 


Coram Sir L. H. LAFoNTAINE, Bart., C.-J. AYLWIN, J., 
DuvaL, J., MEREDITH, J., MONDELET, J. 


THE SAME CAUSE. 


The Court of Appeals will grant a writ of appeal from the judgment 
reported above. 


The Plaintiff having moved the Court in Appeal, to be al- 
lowed to appeal from the judgment reported above, the motion 


(1) V. art. 348 C. P. C. 
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was granted, the parties heard, and a rule ordered to issue 
returnable on the first day of the following term. 

AYLWIN, J.: In giving judgment, remarked that it was to 
be hoped that the purties would agree as to this case, as the 
granting of the motion almost necessarily implied what the 
judgment on the appeal, if prosecuted, would be. Motion gran- 
ted. (6 J., p. 116.) 


VENTE.— COMPETENCE.—DROIT D’ACTION. 


Cour DE CIRCUIT, Montréal, 27 mars, 1862. 
Coram SMITH, J. 


RicaRD vs. LEDUC, père; Do. vs. LEDUC, fils ; Do. ve. E. LEDUC ; 
Do. vs. RocHON ; Do. vs. BRABANT ; Do. vs. FILION. 


Jugé: Que, dans le cas de marchandises achetées dans un district et 
livrés dans un autre, l'acheteur ne peut être assigné dans le district où 
l'achat a été fait s’il n’y a pas son domicile, ou si la sommation ne lui a 
pas été signifiée personnellement dans ce district. 

Qu'il faut que toute la cause d’action soit née dans le même district 
pour donner juridiction à la Cour, et que, dans le cas actuel, il aurait 

allu le concours de la vente et de la livraison dans le même district. (1) 


Dans ces causes, le Demandeur poursuivait pour le prix d’un 
certain nombre d'arbres fruitiere qu’il avait vendus aux Défen- 
deurs. Il alléguait que la convention avait été faite dans le 
district de Montréal, mais que les arbres devaient être livrés 
et plantés par le Demandeur, comme, de fait, ils l'avaient été, 
à l'Orignal, dans le Haut-Canada, où demeuraient les défen- 
deurs. Les Défendeurs ayant été assign’s & leurs domiciles 
respectifs pour coinparaître à Montréal déclinérent la juridic- 
tion de la Cour. A l'appui de leur prétention les Défendeurs 
citérent la cause de Sénécal et Chenevert, L. C. Jurist., vol. 
VI, p. 46. 

SMITH, J.: D'après la doctrine qui a prévalu dans la cause 
citée, et qui est conforme aux autorités sur la matière, il faut 
que tous les faits nécessaires pour donner le droit d'action se 
soient passés dans la juridiction dans laquelle on veut assigner 
le Défendeur. Actions déboutées. (6 J., p. 116.) 

Louis RicARD, pour le Demandeur. 

DoRION, DorIon et SENECAL, pour les Défendeurs. 


(1) V. art. 34 C. P. C. et 1472 C. C. 
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REPRISE D’INSTANCE. 
SUPERIOR CouRT, Montreal, 30th November, 1861. 
Coram BADGLEY, J. 


GILLESPIE et al. ve. SPRAGG et al. and divers intervening par- 
ties, and WILLIAM MANN et all., petitioners for 
reprise d'instance. 


Held: That a petitioner, praying to be allowed to appear and take up 
the instance, in place of n deceased person, will be allowed, in the first 
stage, simply to appear in the cause, and fyle his petition. (1) 

The petitioners, Mann et al., presented their petition where- 
by they prayed to be permitted to appear and take up the 
instance, in the place of James Hutchinson, deceased, a party 
to the cause. The Court granted the petition, so far as to 
allow the parties to appear in the cause, but did not pronounce 
on the other conclusions of the petition, and referred to the 
case of McKillop et al. vs. Kauntz et al., (2 R. J. R. Q., p. 1) as 
the proper guide in the present cause. Petition to appear 
granted. (6 J., p. 117.) 

Cross et BANCROFT for petitioners. 


CAUTION.—FRAIS. 
Cour DE Circuit, Montréal, 30 décembre 1861. 


NYE vs. ISAACSON. 


Jugé: Que la caution n’est pas tenue an payement des dépens d’une 
première condamnation prononcée contre le débiteur principal n’ayant 
pas été notifiée de la poursuite. (2) 


Dans cette cause, le Demandeur alléguait un bail à loyer, 
reçu le 2 Juin, 1852, pardevant Weston, et son confrère, no- 
taires, qu’il avait consenti à John $. Saunders, pour une année, 
à compter du ler Mai, 1852, d'une propriété y décrite, moyen- 
nant un loyer annuel de £20 10s., et en vertu duquel bail, 
Saunders lui étant endetté en une balance de £13 2s. 6d., il 
avait obtenu un jugement contre lui pour cette balance, avec 
dépens, taxés à £4 10s. 6d. Le Demandeur alléguait aussi 
que les frais du bref d'exécution émané contre les biens- 
meubles de Saunders s’élevaient à 8s. 4d. Par ce bail, le 
Défendeur s’étant porté caution, suns le bénéfice de division, 
discussion ou fidéjussion, le Demandeur réclamait de lui le 


(1) V. art. 439 et 440 C. P. C. 


(2) V. art. 1941 C. C. 
TOME x. 14 
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montant de son jugement, en principal, intéréts et frais, for- 
mant en tout £20 16s. 4d. Le Défendeur contesta cette de- 
mande, sur le principe que le JJemandeur n'avait pas usé de 
diligence dans le recouvrement de son loyer, et qu'il n'était 
pas obligé, à tout évènement, de payer les frais encourus sur 
ce Jugement. 

Per curiam: La caution n'ayant pas été notifiée de la 
poursuite contre le débiteur principal, n'est pas tenue au 
paiement des frais qui ont été faits par le Demandeur pour 
obtenir un jugement contre Saunders, son débiteur principal ; 
c'est la doctrine reconnue par les auteurs sur l'étendue des 
obligations de la caution. Rogue, juris. consulaire, p. 134, 
No. 10; Anc. Dén., 4e vol, vo. caution, p. 321. En conséquence 
de ces autorités, le jugement n’est que pour £14 10s. et les dé- 
pens de cette action. (6 J., p. 117.) 

JAMES ARMSTRONG, pour le Demandeur. 

À. & W. ROBERTSON, pour le Défendeur. 


COMMIS RENVOYE SANS CAUSE.—SALAIRE. 
Cour DE CIRCUIT, Montréal, 27 mars 1862. 


Coram BERTHELOT, J. 
OUELLET vs. FOURNIER dit PREFONTAINE. 


Jugé: Que lo commis, quia été congédié sans cause suffisante, peut 
poursuivre le marchand qui l’a engagé à l’année, ponr salaire accru du- 
rant le temps qu'il a été sans emploi, au lieu de le poursuivre en dom- 
mages-intérêts. (1) 

L'action du Demandeur était portée pour le recouvrement 
de la somme de £16 13s. 4d., pour deux mois de salaire dus et 
échus le ler Janvier, 1862, à raison de £100 par année, et 
payable par termes mensuels, à l'expiration de chaque mois. 

Demandeur alléguait, par sa déclaration, son engagement 
avec la Défenderesse, marchande publique, comme commis, 
pour une année à commencer du ler Mai, 1861, à raison de 
£100, et payable mensuellement, et que, le ler Novembre, 
1861, il avait été congédié sans raison suffisante. Le Deman- 
deur alléguait de plus qu'il avait toujours été prêt et s'était 
offert journellement à continuer son engagement depuis le ler 
Novembre, 1860, à venir au jour de l'institution de son action. 
La Défenderesse contesta cette action par deux exceptions. 
Par la première, elle alléguait l’inconduite du Demandeur dans 
son magasin et son incapacité telle, qu'il génait l’ordre et la 
marche du magasin. Par la seconde, elle prétendait que les 


(1) V. art. 1626, 1637, 1668 et 1670 C. C. 
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services du Demandeur ne valuient pas plus de £40 et qu'il en 
avait été plus que payé. 

Per curiam: La seule question qui puisse préoccuper la 
cour est de savoir si l'action n'aurait pas dû être pour les 
dommages-intéréts et non pour salaire. C'est bien l'opinion 
de Gouget et Merger, vo. Éommis, Vol. 2, p. 137, n° 18, Dict. 
du Droit Commercial. Suivant eux, ce doit être une indem- 
nité plutôt qu'un salaire pour l'espace de temps que le Deman- 
deur est resté sans emploi. Mais l'opinion de Pothier (1) est 
contraire à celle de Gouget et Merger. Dans l'espèce, le Défen- 
deur n’a pas soulevé cette difficulté par ses défenses. Le 
premier des précédents qui ont été cités, est celui de Desnoyers 
vs. Bruneau, No. 932, Montréal, c'était une action par laquelle 
le Demandeur, au lieu de demander l'exécution de son marché 
comme commis, avait poursuivi en dommages Le jugement 
fut rendu par les Juges Rolland, Gale et Day pour £30 dom- 
mages. Le second établit une jurisprudence contraire ; c’est 
la cause de Delorme vs. Desnoyers, No. 1440, les Honorables 
Juges Rolland, Smith et Day ont rendu jugement le 16 Octo- 
bre, 1848, en faveur du commis, pour le salaire qu’il réclamait 
depuis qu'il avait été congédié. D’autres jugements ont été 
rendus conformément à celui de Delorme vs. Desnoyers, dans 
deux causes de Franche vs. Fournier en 1861. Dans la cause 
de Reynolds vs. Kinnear, le Demandeur réclamait un salaire, 
mais à titre de dommages, et la défense en droit qui fut faite 
à l'encontre de cette demande fut renvoyée. jugement 
peut donc être rendu en conformité à cette doctrine que le 
commis a le droit d'être payé de son salaire, lorsqu'il a été 
renvoyé sans cause suffisante, vû qu'une action formulée en 
ce sens est reconnue par Pothier et la jurisprudence, et que, 
d'ailleurs, le Défendeur n’a pas plaidé spécialement quant à la 
formule de la demande. Jugement pour £16 13s. 4d. (6 J., 
p. 118.) 

CARTIER, POMINVILLE et BÉTOURNAY, pour le Demandeur. 

L W. SICOTTE, pour le Défendeur. 

AUTORITÉS DU DEMANDEUR ;—Pardessus, Droit commercial, Vol. 1, n° 38 ; 
Duranton, Vol. 17, n° 227 ; Duvergier du Louage, T. 4, n° 327 ; Troplong, 
Louage, Vol. 3, p. 841-848-849 ; De Villeneuve, Dictionnaire du Contentieux 
Commercial, p. 167 ; Pothier Vol. 2, Louage, Nos 254-255 ; Merlin, T. 4, 


Verbo Domestique, p. 4 ; Merlin, T. 12, Verbo Salaire, p. 343 ; Nouveau 
Denisart, Verbo Gages, Vol. 9, p. 139 ; Dalloz, Vol. 3, Louage, p. 310, n° 32. 


(1) Traité du contratde louage, Nos. 173 et 174. 
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ARTICULATIONS DE FAITS. 
SUPERIOR CouRT, Montreal, 27th March, 1862. 
Coram BADGLEY, Justice. 


THE MoLsons BANK vs. FALKNER et al., and FALKNER et al. 
Opposants. 


‘Held: That a general articulation of facts will be rejected from the 
record as contrary to the law which requires such articulation to be 
clear and distinct. (1) 


The Defendants fyled an opposition à fin d’annuller to the 
judgment entered up by the Prothonotary ex parte. The 
Plaintiff contested the opposition by a contestation which 
specially set up certain facts in ‘support thereof. After joining 
issue Plaintiff fyled an articulation of facts, consisting of the 
following question : “ Are not all the matters, allegations and 
“ facts contained in said contestation in this cause fyled true 
“and well founded in fact ?’ Thereupon, Opposant moved 
the court, that such articulation be rejected from the record, 
as being irregular, too vague and contrary to the law, which 
requires that each fuct which the party intends to prove be 
articulated separately, and in a clear and distinct manner. 
The Court (Badgley, J.) granted the motion, subject to Plain- 
tiffs amending their articulations and correcting the same, in 
conformity with the law, within 48 hours, with costs of motion 
to Opposants, taxed at 11s. 8d. (6 J., p. 120.) 

ABBOTT and DorMAN, for Plaintiff. 

J. A. Forsy, for Opposant. 


AWARD OF ARDITERS. 
SUPERIOR COURT, Montreal, 3lst March, 1856. 
Coram: Day, J., SMITH, J., MONDELET (C), J. 


Brown etal., vs. SMITH et al. 


Held: That, in a report of Arbitrators appointed by the Court, it is 
not sufficient for the arbitrators to return, in the terms of the rule, that 
they had ‘ examined the proceedings of record in this cause. exa- 
mined the witnesses of the parties under oath, and deliberated,” but 
such report must allege that the parties received due notice of the 
meetings of the arbitrators, or were heard in support of their allega- 
tions,and a Report omitting to allege such notice or hearing will be an- 
nulled and set aside, on mo tion to that effect. (2) 


(1) V. art. 208 C. P. C. 
(2) V. art. 333, 334 et 342 C. P. C. 
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A rule for referring this case to arbitrators was issued from 
the Superior Court at Montreal, in the following terms: “ It is 
ordered on motion, by Plaintiff, by consent of Defendants, 
that the facts determined and defined by this court as the 
facts respecting which the special jury ordered to be empan- 
nelled to try the issues of fact in this cause were to make in- 
qui, be referred and submitted to the final arbitrament and 

ecision of three arbitrators to be chosen by the parties, that 
such arbitrators shall have the power to examine the parties 
and their witnesses under oath, and, if they should see fit, to 
visit and examine the leather in Plaintiff's declaration men- 
tioned, or any portion thereof, and that suid arbitrators or a 
majority of them shall make their award to this court upon 
each of the facts so submitted to them, on or before the 
thirtieth day of July next, which award, as to each of said 
facts shall be final and binding upon the parties hereto ; and 
further that James Court, on behalf of Plaintiff, Edwin 
Atwater, on behalf of Defendants, and James B. Greenshields, 
agreed upon by both, be the arbitrators in the premises.” On 
the 18th September, 1855, the return day, the rule having 
been extended, the arbitrators made their report in writing, 
as follows: “ James Court, on behalf of Plaintiffs, Edwin 
Atwater, on behalf of Defendants, and James B. Greenshields, 
agreed upon by both, being the arbitrators appointed undera 
rule of this court, of date the 18th day of June, 1855, by 
which rule it was ordered that the facts determined and de- 
fined by the court as the facts respecting which the special 
Jury ordered to be empannelled to try the issues of fact in 
this cause were to make inquiry, be referred and submitted to 
the final arbitrament and decision of three arbitrators to be 
named by the parties, to wit the arbitrators, aforesaid ; that 
such arbitrators should have the power to examine the parties 
and their witnesses under oath, and, if they should see fit, to 
visit and examine the leather in Plaintiff's declaration men- 
tioned, or uny portion thereof, and said arbitrators, or a ma- 
jority of them, should make their award to the court upon 
each of the facts so submitted to them on or before the 
thirtieth day of July, then next; and, whereas by another 
rule of said court, of date the twenty-seventh day of June 
lust past, it was ordered that the delay fixed for the report of 
the arbitrators appointed in this cause, be extended to the 
twenty-seventh day of September then next. Now the said 
arbitrators do report to said court that they having examined 
the proceedings of record in this cause, having examined the 
witnesses of the parties under oath, and having deliberated 
thereon, do make their award to the court upon each of the 
fucts so submitted to them as follows, to wit: Firstly : “ Did 
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Plaintiffs, on the 22nd day of March, 1853, purchase of De- 
fendants 1200 sides of midds Glasgow sole leather, at one 
shilling per pound, and 580 sides heavy Glasgow sole leather, 
at eleven pence per pound?” To the first the arbitrators say 
“yes.” Second : “ Did Plaintiffs, on the thirty-first day of 
March, 1853, purchase of Defendants 552 sides of heavy 
Glasgow sole leather at eleven pence per pound. To the 
second, the arbitrators say “ yes.” Third: “ Did Defendants, 
at the time of the sales respectively represent the said 1200 
sides to weigh 20,4203 pounds, the said 580 sides to weigh 
13,144} pounds, and the said 552 sides to weigh 12,892 
.pounds ?” To the third the arbitrors say “ yes.” Fourth : “ Was 
there a guarantee express or implied on the part of Defen- 
dants that the leather was of the weights mentioned in the 
Bills of Sale thereof fyled ?” To the fourth, the arbitrators 
say “no.” Fifth: “Did Plaintiffs pay Defendants for the 
leather at the rates and according to the weights aforesaid 
the sum of £2214 7s. 1d. cy ?” Tothe fifth, the arbitrators say 
“ yes.” Sixth: “ Did said midds Glasgow sole leather, at the 
time of the delivery thereof, weigh 204204 pounds as repre- 
sented by Defendants ?” To the sixth, the arbitrators say 
yes.” Seventh: “ Did said heavy Glasgow sole leather weigh 
in all, at the time of the delivery thereof, 13144} pounds as 
represented by Defendants ?” To the seventh, the arbitrators 
say “ Yes.” Eighth: “ Did said several lots of leather, or 
either of them, and which, sustain any loss or diminution, in 
the aggregate weight thereof, after the delivery thereof to 
Plaintiffs, and to what cause is such loss or diminution attri- 
butable ?” To the eighth the arbitrators say said several lots 
of leather sustained loss and diminution in the aggregate 
weight thereof, after the delivery thereof to Plaintiffs, and 
such loss and diminution is attributable to atmospheric causes. 
Ninth: “ Are defendants indebted to Plaintiffs in any and 
what sum for such deficiency in weight?” To the ninth, the 
arbitrators say “no.” Tenth: “ Do you find for Plaintiffs or 
Defendants, and, if for Plaintiffs to what amount ?” To the 
tenth, the arbitrators say : “ We find for Defendant.” Dated 
at Montreal, this 18th day of September, 1855. JAMES Court, 
EDWIN ATWATER, JAS. B. GREENSHIELDS.” On the twenty- 
second March following, Plaintiffs moved that the report be 
set aside, because it does not appear, in and by the award, 
that the parties, or any or either of them, were heard on the 
matters submitted to the arbitrators, or received any notice 
whatever of the meetings of the arbitrators or of any of their 
proceedings or intended proceedings, or were present at any 
such meetings or proceedings. 

PER CURIAM : We are compelled to reject the award, as it 
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does not appear that any notice was given to the parties. We 
think this an absolute nullity. The report itself is, in every 
respect, good, but, the want of notice to the parties is fatal, 
and we are obliged to reject it. 

THE Court: Considering that it doth not appear that the 
parties were heard before the arbitrators, or that any notice 
was piven to them to appear before the arbitrators, doth 
reject the motion to homologate the award, and doth grant 
the motion to reject the award, with costs, in consequence, 
doth set aside and reject the award. (6 J., p. 126.) 

BADGLEY and ABBOTT, for Plaintiffs. 

JOHN J. Day, for Defendants. 


APPEAL TO THE PRIVY COUNCIL. 
Privy CouncIiL, Ist February, 1859. 


(On petition from the Court of Queen’s Bench, Lower Canada.) 
Present : The Right Hon. Lord KINGsDoww, the Right 
Hon. Dr. LUSHINGTON, the Right Hon. the Lord Justice 
KNIGHT Bruce, the Right Hon. Sir Epwarp Ryav, 

and the Right Hon. Sir JOHN TAYLOR COLERIDGE, 


JOSEPH BoswELL, Appellant, and CHARLES ALEXANDER KIL- 
BORN and OZro MorriL, Respondents. 


By section 30 of the act of the legislative council of Lower Canada, 
assed in the 34th Geo. ITI, ch. 6, called “ the judicature act,” an appeal 
ies from the court of appeals in Canada, to the Queen in Council, when 

the matter in dispute exceeds £500 sterling, and this provision was con- 
tinued upon the substitution of the Court of Queen’s Bench for the court 
of ap als, by the act of the legislative council of Canada, passed in the 
12th Vict., ch. 37. 

In an action for non-performance ofa contract a verdict was given 
for £600 currency (under £500 sterling), and the Court of Queen’s Bench 
in Canada refused leave to appeal to England on the ground that the 
sum was under the appealable value. Upon special petition to Her 
Majesty in council for leave to appeal, such leave was granted, first, 
because by the law of Canada interest ran with the judgment, which 
would bring the subject-matter within the appealable value; and, 
secondly, because important questions of mercantile law were raised, 
and an action of a similar nature was still pending, the transaction 
being a continuing contract. 


By an act of the legislative council and assembly of Lower 
Canada, passed the 34th Geo. ITI, ch. 6, called “ the judicature 
act ” (1), it was by the 30th section enacted, that the judgment 
of the court of appeals in Canada should be final, where the 
matter in dispute should not exceed £500 sterling; but in 


(1) See also act 31 Geo. III, ch. 31, referred to in Cuvillier vs. Aylwin, 1 R. 
J. R. Q., p. 391. 
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cases exceeding that sum, an appeal should lie to His Majesty 
in his privy council, provided security be first given by the 
Appellant. By a subsequent act passed by the legislative coun- 
cil and assembly of Canada, and assented to by Her Majesty 
in the 12th year of her reign, entituled, “An act to a establish a 
court having jurisdiction in appeals and criminal matters for 
Lower Canada,” the Court of Queen’s Bench was established 
as a court of record for Lower Canada, from which an appeal 
should lie to Her Majesty, in her privy council, in every case 
in which an appeal might, before that act, have lain from the 
provincial court of appeals to Her Majesty in council, in her 
privy council, in the manner and form, and subject to the 
restrictions, rules, and regulations established with respect to 
appeals from the provincial court of appeals. An action was 
brought against Boswell in the Superior Court of Quebec by 
Kilborn and Morril, for recovery of the sum of £600 currency 
for an alleged breach by Defendant of a contract for the sup- 
ply of hops. That court gave judgment in favour of Defen- 
dant, dismissing the action with costs. Plaintiffs appealed 
from that judgment to the Court of Queen’s Bench in Lower 
Canada, and that court reversed the judgment of the Superior 
Court of Quebec. Defendant applied to the Court of Queen’s 
Bench for leave to appeal to Her Majesty in council, and on 
cause being shown by Plaintiffs against the granting of such 
leave, it was contended that, according to the true construction 
of the matter in dispute and the judgment of the Court of 
Queen’s Bench, the value in dispute did not exceed £500 sterl- 
ing, and the court refused the application. A petition to 
Her Majesty in council for leave to appeal was now presented 
by Boswell, which set forth that the contest between the par- 
ties turned upon and was limited to the quality of certain 
hops tendered by him ; that the contract upon which the ac- 
tion was brought was a continuing contract for the delivery of 
hops in the years 1855-6-7, and that the action was brought in 
respect of the hops deliverable in 1856 ; that a similar dispute 
had arisen between the parties in respect of the hops delive- 
rable in 1857, and that the parties were about to bring anv- 
ther action in which the same question would arise as in the 
first action. That by an act of the Legislative Council and As- 
sembly of Canada, 22nd of Vict., regulating the rate of inte- 
rest, it was enacted that six per centum per annum should 
continue the rate of interest in all cases where, by the agree- 
ment of the parties or by law, interest was payable, and no 
rate had been fixed by the parties or by law; and it was sub- 
mitted, first, that the judgment debt with interest brought the 
case within appealable value; and, secondly, that the ques- 
tions of law involved in the case were of very high impor- 
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tance and of general application in mercantile transactions, 
and that it was desirable to have those questions determined 
by the highest Court of Appeal. The petition was heard ex 
parte. 

Mr. M. Smith, Q. C., for the Petitioner. 

Their Lordships granted the application, upon terms of 
lodging in the Registry of the Privy Council the sum of £100 
sterling, us security for costs of the Respondents, in case the 
appeal should be dismissed. (12 Moore’s P. C. Reports, p. 467.) 


SECURITY IN APPEAL TO THE PRIVY COUNCIL. 
Privy CouncliL, 15th June, 1860. 
(On appeal from the Court of Queen’s Bench, Lower Canada.) 


Present: The Right Hon. the Lord Justice KNIGHT BRUCE, 
the Right Hon. Sir Epwarp Ryan, the Right Hon. the 
Lord Justice TURNER, and the Right Hon. Sir JOHN 
TAYLOR COLERIDGE. 


JOSEPH BOSWELL, Appellant, and CHARLES ALEXANDER KIL- 
BORN and another, Respondents. 


Sum ordered to be deposited for security of Respondent’s costs, on 
allowance of an appeal granted ex parte ; upon the petition of the Res- 
pondents increased, on account of the length of the transcript of the 
proceedings in the Court below. 


In this appeal an order in council was made upon an ex parte 
application, granting leave to uppeal upon terms of lodging 
in the registry of the Privy Council the sum of £100 sterling, 
as security for the costs of Respondents, in case the appeal 
should be dismissed. (1) A petition was now presented by 
Respondents for further security for costs. In the petition it 
was alleged, that the sum of £100, was insufficient, in conse- 
quence of the great length of the transcript of the proceedings, 
and that a further sum of £200, was necessary to be lodged 
as security for Respondent's costs, over and ahove the sum of 
£100 already deposited. This petition was supported by an 
affidavit of Respondents’ solicitors, verifying that averment. 
Their lordships ordered, with the consent of the parties, that 
the further sum of £100 should be forthwith deposited in the 
registry of the Privy Council, by Appellant, as security for 
the costs of Respondents, subject to the same condition as the 
sum of £100, deposited in pursuance of the former order in 
conncil. (7 J., p. 150; 13 Moore’s P. C. Reports, p. 476.) 


(1) See case reported on this point supra p. 215. 
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THINGS SOLD BY WEIGHT. 
Privy CounciL, 5th March, 1862. 


On Appeal from the Court of Queen’s Bench of 
Lower-Canada. 


Present: The Right Hon. Lord CHELMSFoRD, the Right Hon. 
the Lord Justice TURNER, the Right Hon. Sir Epwarp 
RYAN, and the Right Hon. Sir JOHN TAYLOR COLERIDGE. 


JOSEPH KNIGHT BOSWELL, Appellant, and CHARLES ALEX- 
ANDER KILRORN and Ozra MorRILL, Respondents. 


By the English Law if there is a contract for sale by weight or mea- 
sure, and acts are to be done in order to identify the thing to be deli- 
vered before it is in a fit state for delivery ; no action for goods bargained 
and sold can be maintained to recover the price. The only remedy open 
to the vendor (if the circumstances of the case give him a right to com- 
plain of a breach of contract) is by an action for non-acceptance. There 
18 no poaterial difference between the old french law prevailing in 
Lower Canada and the english law in this respect. 

K & Co, by an agreement in writing, contracted to sell and deliver to 
B five tons weight of hops for the years 1855, 1856 and 1857, the hops 
to be good and merchantable, and of the growth of each respective year, 
to be paid for on delivery, at a rate specified; the hops to be delivered 
free in Quebec. In 1856, K & Co. sent to B. a quantity of hops, oonsist- 
ing of eighty-two bales, of the growth of 1856, in weight far exceeding 
five tons, B. inspected the hops, and after a tender by K & Co., of the 
bulk, but without any specific tender of the specific quantity of five 
tons, B refused to accept any of the hops, when K & Co, took them 
away and deposited them in a storehouse at Quebec, K & Co., then 
brought an action against B. for breach of contract in not accepting the 
hops, and the court of Queen’s Bench of Lower Canada, reversing the 
decision of the Superior Court, held that K & Co had done all that they 
were bound to do, and that as it was B’s own fault that the specific five 
tons were not set apart and distinguished from the bulk, they were 
entitled to the full contract price of the ‘hops with interest and costs. 
Such judgment reversed by the Judicial Committee, on the ground that 
as the five tons of hops had never been separated from the bulk, and 
there was no complete delivery, K & Co. could not sue for the price, but 
only to recover damages for the non-acceptance of the hope. 

. Held, further, that the measure of such damages wouid be the dif- 
ference of the contract price and the market price at the time when 
the contract was broken. 

Although the Judges in Lower Canada under the old French law 
have power to reject or modify the conclusions of the pleadings, yet 
even if the court is enabled to change the nature of the action and ad- 
minister relief entirely different from that which the action sought, 
such power cannot be exercised with propriety in the case where a 
Plaintiff, having a choice between two remedies, has exercised his elec- 
tion by the form in which the action is brought. 


In this case the action was brought in the Superior Court 
of Lower Canada, by Respondents, who were hop merchants, 
against Appellant, a brewer, for a breach of contract in not 
accepting and paying for, in the year 1856, a parcel of five 
tons of hops, according to the following agreement. 
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“ Quebec 6th March, 1855. 


“ Messrs. Kilborn and Morrill sell and Joseph K. Boswell 
contracts for delivery with them for the following three years, 
viz., 1855, 1856 and 1857, five tons weight of hops for every 
of the said years, the hops to be good and merchantable, and 
of the growth of each respective year, to be paid for at the 
rate of 1s. Halifax currency per lb. on delivery. Hops to be 
delivered free in Quebec.” (Signed) Joseph K. Boswell. 
Kilborn and Morrill.” The declaration after setting out the 
above contract and the amount due under it for thé hops 
deliverable in 1856, proceeded to aver that in November, 
1856, the Respondents were ready and willing, and had 
tendered and offered the hops, namely, five tons weight of 
good and merchantable hops of the year 1856, in accordance 
with the contract, and had requested the Defendant to ac- 
cept and pay for them ; but that the Appellant, in violation 
of his contract, refused to take the hops and to pay for them 
whereby the Respondents not only lost the benefit of the sale, 
but were put to certain expenses in carting away and ware- 
housing the hops and in other respects. And the Respon- 
dents claimed the full contract price of the hops, with 
interest. 

The Appellant pleaded that the hops tendered were un- 
merchantable, and worthless, and by another plea, as “ dé- 
fense au fond en fart,” put in issue all the material aver- 
ments in the declaration. Issues were joined upon these 
pleadings. 

The contract was proved, and it was also proved that the 
Respondents sent to the Appellant's brewery a large quantity, 
consisting of eighty-two bales of hops, being a quantity far 
exceeding five tons, and that Plaintiffs tendered for the Ap- 
pellant’s acceptance five tons of this quantity, and requested 
the Appellant to accept and pay for them, offering to take 
them away if Appellant did not approve of them, and that 
Appellant, having inspected them, refused to take them ; that 
the whole eighty-two bales were then removed by Respon- 
dents, and stored by them in bulk, and that no particular tive 
tons were separated or set apart from the rest, as belonging to 
Appellant, although he might at any time, if he had chosen 
to do so, have taken away any five tons. These facts were not 
disputed, and no contest arose respecting them. Evidence was 
also given by Respondents that the hops tendered were equal 
to the contract, and good and merchantable. Appellant con- 
tended that the hops were unmerchantable, and not fit for 
brewing, and that, by the contract, which was to be executed 
at Quebec, the hops ought to have been good and merchan- 
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table according to the Quebec standard, and he adduced 
the evidence of brewers of note in Quebec, who stated that 
the hops were unmerchantable in Quebec, and not tit for 
_ brewing. All Respondent's witnesses but one came from va- 
rious parts of the country other than Quebec. It appeared 
from the evidence that greater diversity of opinion prevailed 
among the witnesses respecting the quality of hops, and that 
there was a distinction between the standard of hops in diffe- 
rent places. The Superior Court (Mr. Justice Chabot presid- 
ing) gave judgment on the 8th of March, 1858, against Res- 
pondents, and dismissed the action with costs, upon the 
ground that, as the declaration did not contain a proper alle- 
gation of tender of the hops, and x prayer of judgment to have 
the tender declared valid and effectual to pass the property in 
the hops to Appellant, it was insufficient to sustain the only 
claim then advanced and attempted to be established by Res- 
pondents—namely, a claim in debt for the price of the hops 
as for goods bargained and sold. From this judgment the Res- 
pondents appealed tothe Court of Queen’s Bench of Lower 
Canada; and in their case on appeal, amongst other points 
made by them, they claimed to be entitled to the full contract 
price of the hops, with interest, as in an action for goods bar- 
gained and sold ; they also relied upon their evidence as show- 
ing that the hops were good and merchantable, and that they 
were improperly refused by the Appellant. Appellant, in his 
case upon the appeal, contended amongst other things, that as 
the contract was only an executory contract, and as no speci- 
tic or particular five tons of hops had been set apart or dis- 
tinguished from the bulk, no property in any of the hops pass- 
ed to him, and therefore that he was not liable to an action . 
for the full contract price ; and further, that in point of law, 
the true measure of damages, if he was liable at all in the ac- 
tion, was the difference between the contract price and the 
market price at the time of the alleged breach ; and that, as 
Plaintiffs in the action had adduced no evidence of such mar- 
ket price, and had gone only for the whole contract price as 
for a debt, there was no evidence of any damage, and conse- 
quently, no sufficient materials before the court upon which 
they could give a judgment in favour of Respondents ; he also 
contended that the weight of the evidence was in his favour, 
as showing that the hops were not according to the contract. 
The Court of Queen’s Bench consisting of the Chief Justice, 
Sir Louis H. LaFontaine, and the Puisné Judges Aylwin, Duval 
and Caron, gave judgment on the 14th of December, 1858, 
in appeal, and after reversing and annulling the judgment of 
the Superior Court, proceeded to give the judgment which 
they considered the court below ought to have rendered, and 
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thereby they adjudged, that present Appellant should pay to 
present Respondents the sum of £560 currency, as being the full 
contract price of the hops, together with interest on that sum, 
from the 3rd of January, 1857, and costs as well in that court 
as in the court below ; and they further adjudged that, upon 
such payment, the Respondents should give to Appellant a 
delivery order for five tons of the hops. The grounds upon 
which the judgment proceeded were, that as Respondents 
had send to the Appellant’s brewery eighty-two bales of hops, 
and then tendered the same to him for his acceptance of tive 
tons; and as Appellant had refused to accept them, upon the 
ground that they were unmerchantable, when he ought to 
have accepted them. and it appeared to the court by the evi- 
dence, that they were according to the contract; and as the 
Respondents, upon Appellant’s refusal to accept the hops, had 
stored the whole in bulk, they had done all they were bound 
to do; that it was hy Appellant’s own act that the specific 
five tons were not set apart and distinguished from the bulk ; 
as he had neglected to set five tons apart when it was in his 
power to have done so, the five tons, although not distinguish- 
ed from the bulk, were, when so stored by the Respondents, 
at Appellant’s risk, and the property therein had passed to 
Appellant; and the court held that Respondents were entitled 
to the specitic performance of the contract ; that no objections 
had been made by Appellant to the form of the declaration 
in the court below ; the only defence taken by him being as 
to the quality of the hops ; and that there was, in the opinion 
of that court, no necessity for further allegations of tender 
in the declaration than those contained therein; that it was 
the duty of Appellant to have gone to the store, and have 
clainned the hops; and they, therefore, considered the judg- 
ment of the court below erroneous. and reversed the same. 
From this judgment the Appellant applied to the Court of 
Queen’s Bench for leave to appeal to Her Majesty in council, 
which that court refused upon the ground that the subject 
matter at issue was under the appealable value, whereupon 
Appellant presented a petition to Her Majesty in council, for 
special leave to appeal, which was granted. (1) 

Mr. Montague Smith, Q. C., and Mr. Watkin Williams, for 
the Appellant: This was an executory contract; no specific 
hops were bought or sold, and therefore no property in any 
particular five tons of hops ever passed to Appellant; Black- 
burn, On contract of sale, pp. 120-2. Neither by the english 
nor the french law could Appellant be held liable. By the 
english law the full price of the goods was not recoverable, for 


(1) See case reported upon this point, supra p. 215. 
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the goods specified were never tendered; and Appellant, in 
any circumstances, could only be liable for damages, the pro- 
per measure of which would be the difference between the 
contract price and the market price on the day on which the 
contract was broken; Phillpots vs. Evans (1); Barrow vs. 
Arnaud (2); Sedgwick, On measure of damages, pp. 182-3, 
196-7-8 ; Chitty, On contracts, p. 782 (7th edit.) The judgment 
of the Court of Queen’s Bench cannot stand. The error into 
which that court has fallen is this. The court decided that pay- 
ment was to be made, not merely before, but actually without 
delivery of the hops ; whereas by the contract the delivery was 
a condition precedent to the payment. No action for goods 
sold would lie. Rhode vs. Thwaites (8), Atkinson vs. Bell (4), 
Want vs. Baker (5). There was no specific tender of the five 
tons of hops contracted for. That was an essential condition 
where there are any acts to be done, as in a sale by weight or 
measure ; and no action for goods bargained and sale will 
lie ; Brook vs. Davis (6), Story, On Sales, § 436. Kent's 
Comms,., Vol. 2, § 496 (8th ed.) ; the remedy, if any, in this 
case, was an action for breach of contract. Cunliffe vs. Harri- 
son (7) is an authority showing the necessity of distin- 
guishing and identifying the article sold in order to constitute 
a complete delivery. Aldridge vs. Johnson (8) is to the same 
effect. So, by the French law, the subject and price must be 
clearly agreed upon. Pothier, Du Contrat de vente. partie 4, 
§ 308 ; cited in Blackburn, On Contract of Sale, p. 172 ; Po- 
thier, On Obligations, Nos. 114, 578-9, 580, 663. Secondly. 
The effect of the judgment of the Court of Queen's Bench 
was to change the nature of the action, which was ultra 
vires. The court was not competent so to alter the action, 
or to pronounce such a judgment as that appealed from; 
12th Vict., ch. 38, sect. 87, Lower Canada Acts. Under the 
declaration as it stood, the Respondents could not recover 
the price of hops. The altered form of action was not to com- 
pel the performance of a contract, but for damages for non- 
performance, by not accepting the hops. The Court of Queen’s 


(1) 5 Mee and Wels, 476. 
ue 8 Q. B. Rep., 595, and see Robertson vs. Dumarexq, 2 Moere's P. C. Cases, 
. S. 66. 


(3) 6 Barn. & Cr., 388. 
(4) 8 Barn. & Cr., 277. 
(5) 2 Exch. Rep., 1. 

(6) 2 Mau. & Sel., 403. 
(7) 6 Exch. Rep., 903. 
(8) 7 Ell. & Bla., 885. 
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Bench, as an appeal court, was quite incompetent to change 
the nature of the action. It was, moreover, abundantly proved 
that the hops were unmerchantable, and not fit for the pur- 
poses of brewing according to the Quebec standard, by which 
the quality of the hops was to be determined. 

The Queen’s advocate (Sir R. Phillimore, Q. C.), Mr. Manisty, 
Q, C., and Mr. H. P. Holland, for Respondents: It is submitted 
that the action was rightly conceived, and upon the evidence 
the Respondents were entitled to recover the price of the hops. 
According to the english law, the price can only be recovered 
where there has been an appropriation made by the vendor, 
and assented to by the vendee. Here there was, at least, a 
constructive assent on the part of the vendee, and therefore a 
sufficient appropriation by the vendors. Blackburn, On Con- 
tract of Sale, pp. 128, 132; Addison, On Contracts, p. 26 ; 
Graham vs. Jackson (1); Jones vs. Burclay (2); but, we 
submit, the hops were specifically set apart, and an offer made 
to deliver them. It is an error to suppose, because in english 
law the passing of the property is requisite to found the 
action, that by the civil law an action for the price cannot be 
brought, where the dominium has not been transferred. Dig. 
lib. 3, tit 23, lib. 19, tit. 1, § 2; lib. 18, tit. 6,§ 5 ; Cod. tit. 48, 
§ 2. The old french law is founded upon the civil law, and by 
that law the case must be governed. By the civil law no par- 
ticular form of words is necesssary in the declaration or form 
of action, or the conditions requisite to found such action, 
Beaubien, Traité sur les Lois Civiles du Bas-Canada ; and 
we submit that in this case the declaration is in terms 
sufficient to include an action for price us well as for da- 
mages and specific performance. Duranton, I, p. 441; Po- 
thier, IV, p. 580-2, 592; Blackburn, On contruct of sale, p. 
178; Pothier, Traité du contrat de vente, §§ 41, 52, 55 ; 
277-9, 290-1, 307, 8, 9; Pothier, Traité des Obligations, § 263; 
Toullier, tome XIV, § 240; Merlin, Rep. de Jur. voce Action ; 
Guyot, Rep. voce conclusions. The declaration being good in 
subtance and form, Laird vs. Pvm (3), Rawson vs. Johnson (4), 
the court of Queen’s Bench had full power to alter the con- 
clusion to give a judgment upon such a declaration ; Guyot, Rep. 
voce conclusions, t. IV, p. 351; Pigeau, Procédure Civile, t. I, 
pp. 262, 399 ; and as a sufficient tender was made by the Res- 
pondents to Appellant, they were entitled to demand damages 
for the breach of the contract. Lastly. As the court below were 


(1) 14 East., 497. 
(2) 1 Doug., 684. 
(3) 7 Mee. & Wels., 474. 
(4) 1 East. , 203. 
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satisfied from the evidence of Respondents’ witnesses that 
the hops were of the proper quality, this tribunal, sitting in 
appeal, will not, in such circumstances, reverse the finding of 
a jury, or a court, upon a mere question of fact; Ramchum 
Mullick vs. Lukmeechund Radakissen. (1) 

Mr. MONTAGUE SMITH, Q. C., in reply: The argument of 
Respondents that there was no duty on the part of the vendors 
to deliver a specifie quantity of hops according to the terms of 
the contract, is not supported by the authorities cited from 
the civil or french law. The english law, which does not differ 
upon this question, clearly requires, that if any acts are to be 
done in order to regulate the identity or individuality of the 
thing to be delivered, it cannot be held to be in a fit state for 
delivery, Bush vs. Duvis (2). Here no action for goods sold 
could be maintained. If there was a breach of the contract, the 
proper form of action was for non-acceptance. 

Their Lordships’ judgment was pronounced by the Right 
Hon. Lord Chelmsford : This is an Appeal from the judgment 
of the Court of Queen’s Bench of Lower Canada, reversing a 
judgment of .the Superior Court of that Province given in 
favour of the Appellant, in an action for not accepting and 
paying for a parcel of five tons of hops under the following con- 
tract, signed by the respective parties. (His Lordship read 
the agreement ante, p. .) The declaration in the action, 
after stating the terms of the contract, and the amount due to 
Plaintiffs for the hops deliverable in 1856, proceeded to aver 
that Plaintiffs were ready and willing, and tendered, and 
offered to deliver five tons weight of good and merchantable 
hops, the growth of 1856, and requested Defendant to accept 
and pay for the same; yet that Defendant refused to accept of 
or pay for the said hops, whereby Plaintiffs not only lost the 
benefit of the sale, but were put to great expense and trouble 
in carting away and stowing the hops in a warehouse, and in 
other respects, the whole to their damage of £600 currency, 
for which sum they prayed judgment, together with interest 
and costs. The Defendant pleaded that the hops tendered by 
Plaintiffs in fulfilment of the contract were bad and unmer- 
chantable, and unfit to be used in his business; and he also 
pleaded what is called a defence “au fond en fait,” the effect 
of which was to put in issue all the material averments in the 
declaration. It appeared in evidence that Plaintiffs having in 
their possession a quantity of hops of the growth of 1856, 
sent to Defendant's brewery a portion of them consisting of 
eighty-two bales, which greatly excceded the weight of five 


(1) 9 Moore’s P. C. Cases, 46. 
(2) 2 Mau. & Sel., 403. 
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tons. The Defendant desired that the hops should be unload- 
ed from the sleighs in which they were brought, in order that 
he might inspect them, and the hops were accordingly taken 
out of the sleighs and placed in Defendant's brewery, the 
Plaintiffs agreeing to take the hops away again if Defendant 
should not accept them. After the examination of a few of 
the bales, and a tender of the hops in two separate lots, one 
containing fifty-three bales and one twenty-nine bales, but 
without any tender of the specific quantity of five tons,and with 
out anything having been done by Plaintitis to distinguish 
that quantity from the rest of the bales, Defendant refused to 
accept the hops, and they were conveyed away by Plaintiffs 
and deposited by them in a store-house in the town of Quebec. 
There the hops were examined by persons on behalf of the 
respective parties for the purpose of ascertaining their quality, 
and Plaintiffs aguin offered to deliver five tons of hops to 
Defendant, but down to the time of the commencement of the 
action they had never weighed or set apart five tons of hops, 
so as to separate and distinguish them from the larger quan- 
tity deposited in the store-house. A great number of witnesses 
were called on both sides to prove that the hops were or were 
not of the quality stipulated for by the contract. But unfor- 
tunately, this very long. and expensive inquiry has become 
entirely fruitless from the course which the cause afterwards 
took. The learned Judge of the Superior Court treated the 
action as one brought to enforce the performance of the con- 
tract by compe ning Defendant to take the hops and to pay 
the price, and as Plaintiffs did not by their declaration offer 
to deliver to Defendant the quantity of hops in pursuance of 
the agreement, and as the tenders alleged in the declaration 
were not followed by a request that they might be judicially 
declared to have been good and valid, he dismissed the action 
with costs, reserving to Plaintiffs the right of appeal. This 
judgment, however, was reversed by the Court of Queen’s 
Bench, the Chief Justice dissenting from the reasons on which 
it was founded, and the other Judges declining to enter into 
them, considering them as objections which the Judge had no 
right to raise, the parties themselves having waived them. The 
Court, therefore, proceeded to pronounce its own Judgment, 
that Defendant should within fifteen days from the service 
upon him of a copy of the Judgment, pay to Plaintiffs the 
sum of £560 currency (being the contract price of the hops), 
with interest, and that upon payment Plaintiffs should give 
to Defendant a delivery note upon the occupier of the store 
where the hops were deposited for the delivery to Defendant 
of five tons weight, to wit, fifty bales, of the hops which had 
been tendered and stored, and that, upon default of payment 
TOME X. 15 
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within fifteen days, and upon leaving with the Prothonotary 
of the Court the delivery order or duplicate, one for Defendant 
and the other to remain of record, execution should issue against 
Defendant. Even if this judgment were properly adapted to 
the form of action chosen by Plaintiffs, it would be open to 
great objection. By the contract, delivery is to precede pay- 
ment. By the judgment payment is to be made, not merely 
before but without any delivery. The Defendant is adjud 

to pay within fifteen days after service of a copy of the judg- 
ment ; if he does not, Plaintiffs by merely depositing with the 
officer of the Court the delivery order in duplicate, would be 
entitled to sue out execution. And, supposing Defendant 
should pay the money and obtain the delivery order, Plain- 
tiffs would have discharged themselves of every duty imposed 
upon them by the judgment, and yet Defendant might be 
unable to obtain the hops in accordance with the contract, in 
consequence of the store-keeper having a lien upon them, or 
by the loss or deterioration of the hops while they were at 
the risk of the vendor. But Appellant contends that looking 
to the form of action, the judgment is one which it was not 
competent to the Court to pronounce. He says that the 
action is brought, not to compel the performance of the con- 
tract, but for damages for breach of the contract by Defen- 
dant in not accepting the hops, and that the proper measure 
of damages in such an action is the difference between the 
contract price and the market price, at the time of the refusal 
to perform the contract. If this question were to be decided 
by English law there could be no doubt as to the extent of 
Defendant’s liability under the circumstances of the case. 
Where there is a sale by weight or measure, and (to use Lord 
Ellenborough’s language in Bush vs. Davis, 2 M. and S. 403) 
“if some further acts were to be done in order to regulate the 
identity and (if I may use such a phrase) individuality of the 
thing to be delivered, ] cannot say that it was in a state fit for 
immediate delivery;” and no action for goods bargained and 
sold can be maintained to recover the price. The only remedy 
open to the vendor (if the circumstances of the case give him a 
right to complain of a breach of contract) is byan action for non- 
ucceptance. The necessity of separating and distinguishing the 
article sold from a larger quantity in order to constitute a com- 
plete delivery cannot be more strongly exemplified than in the 
case of Cunliffe and Harrison (6 Exch. 903), which was cited in 
the course of the argument for the Appellant. But Respon- 
dents contend that whatever may be the law of England on 
this subject, the case is to be tried by the old French law, in 
which the principles to be applied are different; and that by 
that law a vendor in some cases may recover the full price 
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agreed upon, where there has been no complete delivery of 
the subject according to the terms of the contract. Their Lord- 
ships have been referred in support of this view to the Civil 
Law, and also to the writings of various Jurists, and particu- 
larly to the Treaties of Pothier, “ Dw Contrat de Vente,” 
which contains all the learnings upon the subject. A very few 
passages from this Treatise will show that there is no mate- 
rial difference between the english law and the old french law, 
with respect to the completion of contracts. Pothier, in his 
Treaties, partie iv, fol. 308, states, with his usual clearness 
when a contract is to be regarded as perfect, and when it is 
imperfect. He says: “ Ordinairement le contrat de vente est 
censé avoir reçu sa perfection aussitôt que les parties sont 
convenues du prix pour lequel la chose serait vendue, Cette 
règle a lieu lorsque la vente est d'un corps certain, et qu'elle est 
pure et simple. Si la vente est de ces choses qui consistent “in 
quantitate” et qua se vendent au poids, au nombre, ou à la 
mesure, comme si l’on a vendu dix muids de blé de celui qui 
est dans un tel grenier, dix milliers pesant de sucre, un cent 
de carpes, etc., la vente n'est point parfaite que le blé n'ait été 
mesuré, le sucre pesé, le carpes comptées, car jusqu'à ce temps 
“nondum apparet quid venierit.” So far the law is tolerably 
clear, but upon the question whether, when goods are sold by 
number, weight, or measure, the property is transferred to the 
buyer immediately or only after the goods have been counted, 
weighed, or measured, there is some difference of opinion. 
Dalloz, in his “ Répertoire de Législation de Doctrine et de 
Jurisprudence,” titre “ Vente,” chapter 3, section 1, ranges the 
Jurists upon the opposite sides of the question, and suggests a 
distinction to reconcile the difference between them. He puts 
a case where the seller says to the buyer, “1 agree to sell you 
so many gallons of wine in such a cellar at so much a gal- 
lon ;” here (he says) it is not only a sale by measure, but also a 
sale of an indeterminate thing, therefore such a sale does not 
operate an immediate transfer of the property. And he adds, 
“Tout le monde est d’accord sur ce point.” But where the 
vendor says, “ I agree to sell you all the wine in this cellar at 
so much a gallon,” here the doubt arises. In this latter case 
the thing is ascertained, and it may be said there is no reason 
why the property should not pass immediately to the buyer. 
But even in such a case Dalloz states his concurrence with the 
opinion of Troplong that untill the measurement the wine 
remains at the risk of the seller. It is true (he says) the thing 
is ascertained, but the price is not; but the price is, like the 
thing itself, an essential element of the sale, and the ascertain- 
ment of the price is not less necessary than the identification 
of the thing to the completion of the contract. The delivery 
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of the thing, and its being at the risk of the buyer, appear to 
be convertible terins, and it seems clear from all the authori- 
ties that upon a sale by weight or measure, until the thing is 
ascertained by weighing or weasuring it remains at the risk 
of the seller. Pothier in the same section (308), which has 
been already referred to, says “It is only after measuring, 
&c., that the thing sold is at the risk of the buyer;” “ car les 
risques ne peuvent tomber que sur quelque chose de détermi- 
né.” It is difficult to understand how the vendor can have any 
claim to receive the price of the thing contracted for until he 
has separated it for the use of the buyer until it is ascertained 
and identified, it may be properly said to have no existence. 
And yet there is one short passage in Pothier. sec. 308, which 
is opposed to all his reasoning in the same section upon which 
the Respondents rely as establishing the propriety of the 
judgment in their favor. The passage is this: “ /l est vrai que 
dès avunt lu mesure, le poids, le compte, et dès l'instant du 
contrat, les engagements qui en naissent existent. L'acheteur 
a dès lors action contre le vendeur, pour se faire livrer la 
chose vendue, comme le vendeur a action pour le paiement 
du prix enoffrant de lu livrer.” One may fairly ask, To 
deliver what ? The contract does not give the thing existence ; 
it depends upon the vendor himself whether it shall ever 
exist. When there is a condition precedent to his right to the 
price unperformed by him, it is difficult to understand how he 
can recover the price upon a mere offer to perform. The Chief 
Justice treats the present case as one wherc the vendor has 
executed his contract, und has done all that depends upon him 
to entitle him to an action ex vendito against the vendee, and 
he goes on to say that from the moment the vendor has offer- 
ed to deliver the thing sold, and has put the vendee in a posi- 
tion to receive it, the thing is at the risk of the vendee. But 
how was the vendee in a position to receive the hops in this 
case ? He could not go to the store and help himself out of 
the bulk tothe proper quantity. And as to the hops being at 
the risk of the vendee, the Chief Justice is here directly op- 
posed to the authority of Pothier, in the passage which has 
just been mentioned. It must always be borne in mind that, 
by the terms of the contract, the delivery in this case was to 
be made by the vendors, and, therefore, that an actual deli- 
very by them, or acts done by them which were equivalent to 
a delivery, were a necessary preliminary to their being en- 
titled to the price. This the court appears to have overlooked, 
for in their Judgment they say that “it was fully in the Ap- 
pellant’s power to have set apart, distinguished and taken 
away five ton’s weight of good and merchantable hops from 
among the said bales,” thereby attributing to the Appellant 
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the performance of acts which by the contract belonged to the 
Respondents. The judgment therefore proceeds upon false 
grounds, even if it was competent to the Court to give a dif- 
ferent kind of relief to that which the Plaintitfs claimed in 
their declaration. The Plaintiffs demand damages for breach 
of the contract on the refusal of the Defendant to accept the 
hops tendered to him. The court has converted the proceeding 
into x suit to enforce the performance of the contract, whic 

they order or intend to order by their judgment to be car- 
ried out. This the Respondents contend they had a right 
to do, und they referred to a passage in 4 Guyot's “ Ré- 
pertoire,” verbo “ Conclusion,” p. 351, which the Court 
was said to have acted upon in a former case, that, le 
juge peut rejeter, accorder, ou modifier les conclusions prises 
pur les parties ” Whether the power thus described can be 
pushed to the extent of enabling the Court to change the nature 
of the action, and to administer relief entirely different from 
that which is sought by the Plaintiffs, may be extremely ques- 
tionable. But if such a power exists, it can hardly be exercised 
with propriety in a case where a party has the choice between 
two remedies. Assuming that the Plaintiffs might have insti- 
tuted a suit to enforce the performance of the contract, it 
cannot be doubted that they were at liberty to waive this 
form of proceeding, and to bring their action to recover da- 
mages for breach of contract. And when they have delibera- 
tely preferred the latter remedy, it ought not to be in the 
power of the Court to force upon them the other, to which 
they made no claim. Their action is in form and in substance 
a demand for dainages merely for the breach of the contract 
in not accepting the hops. In such an action it was not dispu- 
ted that Plaintitfs could not recover the price of the hops, but 
only the difference between the contract price and the market 
price at the time of the breach of the agreement. Their Lord- 
ships, therefore, are of opinion, that the judgment of the Court 
of Queen’s Bench is erroneous and ought to be reversed. This, 
if nothing more were said, would have the effect of setting up 
the judgment of the Superior Court, but this judgment 
cannot be supported. They will, therefore, recommend to Her 
Majesty that both the judgment of the Court of Queen’s Bench 
and of the Superior Court should be set aside, and that a 
new trial should be had between the parties. If under the de- 
fence au fond en fart, Plaintiffs will be compelled to prove 
their averment that they tendered and offered to deliver the 
hops, and will not be at liberty to show that Defendant waived 
a perfect tender, their Lordships think that before the next 
trial Plaintiffs ought to be permitted to amend their declar- 
ations, by averring the offer by them to deliver the hops, 
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and a waiver by Defendant, which it is probable a jury will 
have no difficulty in finding in their favour, and this will clear 
the way to the determination of the real question at issue be- 
tween the parties, viz., the merchantable quality of the hops. 
Their Lordships think that the costs of the appeal ought 
to be paid by Respondents, and that the costs of the rule in 
the courts below should abide the event of a new trial. (6 J., p. 
108 ; 12 D. T. B. C., p. 161, et 15 Moore’s P. GQ Reports, p. 309.) 


' PROCEDURE.—L AIDOYER NIANT LA CONSIDERATION D'UN BILLET. 
Cour SUPERIEURE, Montréal 28 avril 1862. 
Coram BERTHELOT, J. 


McCartTay et al., vs. BARTOE. 


Jugé: Que le Défendeur, en plaidant, à l'encontre d’un billet dans 
l'espèce actuelle, qu’il ne l’a consenti que par surprise et sans valeur 
suffisante et effective ; mais qui ne nie pas 8a signature, n’est pas tenu 
de produire un affidavit, en conformité à la section 86 du chapitre 83 
des statuts refendus du Bas-Canada. (1) 


Les Demandeurs ayant poursuivi le Défendeur, pour le 
recouvrement de la balance de son billet promissoire, savoir, 
£92 7s 104d, le Défendeur plaida : “ Qu'il n'a pas consenti aux 
Demandeurs le billet qui faisait la base de cette action, mais, tout 
simplement, à l'époque de la date du billet, les Demandeurs, agis- 
sant par l'entremise de l’un d'eux, savoir : par Daniel McCarthy, 
représentant au Défendeur qu’ils étaient en grand besoin d’ar- 
gent, pressèrent et sollicitèrent ce dernier de vouloir bien leur 
souscrire un blanc de billet que, là et alors, il lui présentèrent 
en lui disant qu'ils le rempliraient eux-mémes,ajoutant qu'il ne 
s'élèverait pas à plus de soixante-quinze dollars à quatre-vingts 
dollars ; qu'ils, les Demandeurs, dirent alors au Défendeur être 
le plus que ce dernier pouvait leur redevoir sur les ouvrages 
faits à son bateau, schooner, que, se confiant aux représenta- 
tions des Demandeurs, le Défendeur accéda alors à leur 
demande ; en leur souscrivant le blanc de billet en question 
qui fut rempli plus tard par les Demandeurs en y insérant le 
montant réclamé par cette action; que le billet dont le mon- 
tant est réclamé par cette action est le même que celui que le 
Défendeur souscrivit en blanc. Le Défendeur allégue et met 
en fait ; que, de fait, à l'époque à laquelle il souscrivit le blanc 
de billet en question, sur les fausses représentations des De- 
mandeurs, il ne devuit tout au plus à ces derniers qu’une somme 
de soixante à soixante-quinze dollars ; que lors de la souscrip- 


(1) V. art. 145 C. P. C. et 1223 et 1224 C. C. 
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tion du blane de billet, le Défendeur ne devait aux Deman- 
deurs que pour une balance d’ouvrages faits par eux au bateau 
du Défendeur; que les Demandeurs avaient entrepris et s'étaient 
obligés de faire et parfaire tous les susdits ouvrages au bateau 
du Défendeur, à l'exception du halage et calfatage qui devaient 
être payés extra, pour la somme de trente louis, suivant qu'il 
appert à un écrit sous seing privé de la teneur suivante : “ Capt. 
Barthe, Sir, to shealth and caulk your schooner will costs thir- 
ty pounds ; hauling out and calking old work extra not includ- 
ed ; D. & J. McCarthy & Co.” Que les Demandeurs ne firent 
au schooner du Défendeur que ce qu'ils s'étaient obligés de 
faire pour trente louis par le dit écrit sous seing privé ; que les 
Demandeurs chargent, de plus, pour ce qu'en vertu du dit 
écrit ils avaient le droit de charger sous forme d'exira, une 
somme de quinze louis ; qu’en supposant que cet item de quinze 
louis serait un prix raisonnable, les Demandeurs n'avaient pas 
le droit, à tout évènement, d'exiger du Défendeur pour les 
ouvrages en question plus qu'une somme de quarante-cinq 
louis ; qu'immédiatement après la confection des ouvrages, et 
de ]’aveu même des Demandeurs, le Défendeur leur aurait 
payé à compte une somme de trente louis, ce qui laissait, avant 
la souscription du blanc du billet, une balance de quinze louis 
en faveur des Demandeurs ; que, depuis la souscription du 
blanc du billet, le Défendeur aurait payé aux Demandeurs la 
somme de douze louis ; qu'à tout évènement, la confection des 
ouvrages en question ne valait pas plus que quarante à cin- 
quante louis y compris l'extra ; que, néanmoins, pour éviter 
toute difficulté, le Défendeur aurait offert aux Demandeurs, 
avant l'institution de la présente action, une somme de soixante 
louis, laquelle somme, il, a toujours été et est encore prêt à payer 
aux Demandeurs, si ces derniers veulent l’accepter, et pour Ja- 
quelle il offre de confesser jugement, avec intérêt à compter du 
22 avril 1861 ; jour d'échéance du billet qui fait la base de cette 
action, avec dépens d’une action de cette classe. Pourquoi le 
Défendeur demande acte de l'offre de confession de jugement 
qu'il fait et conclut à ce que le jugement à être rendu ne le soit 
que pour la comme de soixante louis, avec intérêt sur icelle à 
compter du 22 avril 1861 ; le tout avec dépens de contestation 
contre les Demandeurs, dans le cas où ils n’accepteraient pas 
l'offre de confession de jugement contenue en ces présentes. Le 
25 avril 1862, les Demandeurs firent motion à ce que l’exception 
péremptoire produite par le Défendeur soit déclarée irrégulière 
et soit rejetée en autant que, par la dite exception, le Défendeur 
nie la vérité du billet promissoire qui fait la base de cette action, 
et.une partie importante d'icelui, et ce sans avoir produit un 
affidavit en conformité à la loi, à l’effet que tel billet n'est 
pas vrai, et qu'une partie importante d'icelui n'est pas vrai, 
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le tout avec dépens. LAFRENAYE, pour les Demandeurs, pré- 
tendit: que quoique le Défendeur ne niait pas sa signature 
par sa défense, néanmoins, il attaquait et niait la vérité du 
billet, et que valeur n'avait pas été reçue par lui. Archambault, 
pour le Défendeur, répondit, que, n’ayant pas plaidé une déné- 
gation générale, et ayant simplement allégué certains faits qui 
étaient de nature à repousser la demande des Demandeurs ; 
le Défendeur n'était pas tenu de produire un affidavit, et que 
tout plaidoyer alléguant accommodation ou paiement ne néces- 
sitait pas la production d’un affidavit. 

Per Curiam: Les faits allégués par le Défendeur ne néces- 
sitent pas la production d’un affidavit, tel que requis par la 
section 86 du chapitre 83 des Statuts Refondus du Bas-Canada. 
La défense n’est pas une dénégation générale, et ne tombe pas 
dans la catégorie des plaidoyers qui au désir de cette section 
doivent étre soutenus par un affidavit. En conséquence, la mo- 
tion est rejeté avec dépens. (6 J., p. 130.) 

LAFRENAYE et ARMSTRONG, avocat des Demandeurs. 

ARCHAMBAULT, avocat du Défendeur. 


AVEU.—COMMENCEMENT DE PREUVE PAR ECRIT. 
SUPERIOR Court, Montreal, 26th March, 1862. 
Coram SMITH, J. 
ForpD vs. BUTLER. 


Held: That, in an action for money lent, admissions made by a De- 
fendant, in his answers to interrogatories sur faits et articles, that he 
received the amount for a debt due him, without however having plead- 
ed specially such debt, are sufficient commencement de preuve par écrit, 
to justify the adduction of parole evidence. (1) 


This was an action brought by Plaintiff, in his quality of 
universal legatee to Elizabeth Wilson, for the recovery of 
$400, and interest, lent by the latter to Defendant, in the 
month of June, 1858. The Defendant denied any indebtedness 
and averred that Plaintiff was indebted to him. Interroga- 
tories sur faits et articles having been submitted to Defen- 
dant, in answer to the fifth: “ Did Elizabeth Wilson ever 
deliver to you, in her lifetime, and say when, the sum of 
$400, or any other sum, and say which sum,” he replied,“ to 
the best of my knowledge, it was in the month of June, 1858, 
that Elizabeth Wilson paid me $400, which she owed me. ” 
Admissions to the same effect were made in answer to the 7th 
13th and 14th interrogatories, and to the 15th interrogatory, 


(1) V. art. 1243 C. C. 
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Defendant answered, “ Elizabeth Wilson paid me the sum of 
$400 for a debt which she knew was justly due to me for 
board, lodging, washing, and entertainments during sickness 
on several occasions, which commenced in the year 1846, and 
continued so until the time of her death, say about 14 days 
before she died.” The parties went to enquete in November, 
1860. Paro] evidence was adduced on the part of Plaintiff, and 
objected to by Defendant, whose objections were overruled 
by M. Justice BADGLEY, the judge presiding at enquéte. On 
the 26th November, 1860, a motion was made by Defendant, 
“ that the ruling of his Honor M. Justice BADGLEY, on the 7th 
November, 1860, overruling the objection of Defendant to the 
examination of Louis Alfred D'Amour, a witness examined, be 
revised and reversed, and the evidence of said witness be de- 
clared illegal, and rejected from the record, as no commence- 
ment de preuve par écrit was made by Plaintiff, to justify 
the adduction of parol evidence such as offered by Plaintiff, 
and given by said witness, and inasmuch as the issue in this 
cause, to wit, a loan of money as between parties not traders 
cannot be proved by parol evidence.” On the 30th November, 
1860, before M. Asst. Justice Monk, Judgment was given on 
Defendant's motion of 27th November, maintaining the ruling 
of Justice BADGLEY. To this judgment Defendant filed an ex- 
ception. On the 20th March, 1862, another motion was made 
by Defendant, to maintain his objections to the parol evidence 
adduced by Plaintiff, and to reject said evidence, inasmuch as 
there was no commencement de preuve par écrit of a contract, 
de prêt de consommation, the alleged-cause of action, to jus- 
tify the introduction of such parol evidence. On the 27th 
March, M. Justice SMITH gave judgment in the cause which 
was thus motivé: “The Court having heard the parties, upon 
the merits, and upon the motion of Plaintiff of the 20th March 
instant, that the objection by him made at Enquete, at the 
examination of the witnesses, George Carter and Thomas Sex- 
ton, be declared good and valid, and that depositions of suid 
witnesses be declared illegal and be set aside with costs, and 
also upon the motion of Defendant of date 20th March, instant, 
to revise and adjudicate upon the objections made by Defendant 
to the parol evidence adduced and reserved, that said objections 
be maintained and said parol evidence so adduced and given by 
the witnesses in this cause be rejected with costs, considering 
that Plaintiff hath fully proved the material allegations of his 
action, and that Defendant borrowed from Elizabeth Wilson, 
widow of Ennis MeMullins,the sum of $400, and that Defendant 
hath altogether failed to shew that he is not indebted in manner 
and form as declared on. And, further, considering that Defen- 
dant hath admitted, in his answers sur faits et articles that 
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he did receive said sum of $400 of and from Dame McMullins 
and hath failed to show the existence of any account against 
Dame McMullins or any indebtedness on the part of Dame 
McMullins, by reason of which it can be declared or presumed 
that the sum of $400 was received by Defendant, otherwise 
than as a Joan. The court doth condemn Defendant to pay to 
Plaintiff, as universal legatee of Dame McMullins, the said sum 
of $400, with interest thereon from the 9th day of December, 
1859, date of service of process. And the Court doth further 
reject the motion of Defendants, dated 20th March, 1862, to 
revise the interlocutory judgment complained of in the motion. 
And the Court doth also reject the motion of Plaintiff, of date 
the 20th March instant.” (6 J., p. 132.) 

LAFRENAYE and PAPIN, for Plaintiff. 

M. DoHERTY, for Defendant. 


RECEIPT SIGNED BY MARK.—EVIDENCE. 


In APPEAL FROM THE SUPERIOR COURT, 
Montreal, 7th March, 1861. 


Coram The Hon. Sir L. H. LAFONTAINE, C.-J., Bart., AYLWIN, 
J., DUVAL J., MEREDITH J., BRUNEAU, J., ad hoc. 


JOSEPH NEVEU et al. (Plaintiffs in the court below), Appel- 
lants, and The Hon. C. C. L. DEBLEURY, Defendant in 
the court below,) Respondent. 


Held : That the payment of asum of money may be proved by the 
attesting witness to a receipt signed with a mark made by the party 
receiviug the money. 


This was an appeal from a judgment of the Superior Court 
of Montreal, rendered on the 28th September, 1858. The 
facts of the case will be found at 7 R. J. R. Q., p. 369 et 370. 

MEREDITH, J.: In this case, the principal question to be 
determined is as to whether a receipt, signed by the making 
of a cross in presence of two witnesses, is valid. If this ques- 
tion, which is one of very great importance, and by no means 
free from difficulty, had to be decided by French authorities 
of modern date, there can be but little, if indeed any doubt, 
that the answer ought to be in the negative. (1) I believe, 


(1) See Toullier, vol. 8, p. 509, and 3 arréts there cited ; Merlin, Rep., 
vol. 31, F 162, rerbo mynature, 8. 1, n° 8 ; Massé, Droit Com., vol. 6, p. 28, 
n° 34 ; The three arré!{s referred to by Toullier were, it is to be observed, all 
rendercd in the present century, and although the custom of signing by a 
mark is of much earlier date than even the ordinance of 1677. (Merlin Rep. vol. 
31, p. 163.) I cannot find that it was ever decided in the Parlement de Paris, 
or indeed in any of the older French courts, that a signature by the making 
of a mark was invalid. 
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however, that early in the history of this colony, and owing, 
probably in some degree, to the peculiar circumstances in 
which the first settlers in a new country are placed, the 
practice became very general for persons who could not write 
to sign papers by means of a mark or cross, in the presence of 
two witnesses. This practice has continued down to our 
time ; and is now, as we all know, very generally observed. 
Two of the leard Judges of this court, who were familiar with 
the practice, in the Inferior Term of .the Court of Queen’s 
Bench for this District, have assured me, that, in that Court, 
whilst they were at the bar, a signature made by a cross, in 
the presence of two witnesses, was invariably held valid. The 
learned Judge who acts in this case in the place of Mr. Jus- 
tice Mondelet also recollects that, during his time, such was 
the practice ; and every one who has had occasion to transact 
business in Lower Canada must be aware that probably nine 
tenths of the vouchers for payments, given by illiterate per- 
sons, are executed by the making of a mark in the presence of 
witnesses. This very ancient and very general practice 
received, I think, an important sanction from our Legislature 
in à provision contained in our old promissory note act. The 
last section of that Statute (the 34th Geo. III, c. 2), after 
declaring that notes not subscribed in the handwriting of the 
maker should not be negotiable, contains this further provi- 
sion: “ which notes, not subscribed, although bearing the 
“ ordinary mark, shall not be proveable but by two witnesses, 
“ and no other action or decision shall lie thereupon but such 
“as are established by the laws, customs and usages in force 
“in this Province.” This enactment, it is to be observed, 
refers to promissory notes generally and not merely to pro- 
missory notes given in the course of trade ; and it establishes 
that at the time of the passing of the statute, and, therefore, 
independently of it, such promissory notes could legally be 
signed by a mark in the presence of witnesses ; and if the 
signing by a mark, previously to the passing of the statute, 
and, therefore, independently of it, was a good signature to a 
promissory note, there is no reason that I can discover for 
saying that it was not equally a good signature to any other 
instrument. The modern Jurists of France, writing under a 
system of law which, as to the point under consideration, is in 
effect the same as the ordinance of 1667, treat as invalid a 
signature made by a mark. Our Legislature knowing the 
ordinance of 1667 to be a part of our law, and having in 
view promissory notes signed by a mark, have treated such 
notes as being valid, and as giving the payee a right of ac- 
tion; thus, in effect, adopting the English doctrine, as to 
what constitutes a signature. And now that the courts here 
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are called upon to determine as to the validity of the same 
description of signature to another class of instruments, 
I think it is our duty to. follow the doctrine acted upon 
by our own Legislature, rather than that laid down by the 
modern Frech Courts and Jurists ; however willing we should 
have been, under other circumstances, to take them as our 
guides. And here is to be observed that there are a great num- 
ber of instruments, besides promissory notes, with respect to 
which the Courts in England have held, and with respect to 
which the Courts in this country, it is plain, must hold, that 
a signature by the making of a mark in a good signature. 
Thus the statute of frauds requires that “all devises and 
bequests of any lands and tenements shall be in writing, 
and signed by the party so devising the same, or by some 
other person, in his presence and by his express directions, ” 
and, according to the decisions of the Courts in England, it is 
incontrovertible that a testator may sign such a devise by the 
making of his mark. (1) The same statute requires that devises 
of lands and tenements such as already mentioned, shall not 
only be signed by the testator, but also “ shall be attested and 
suscribed in the presence of the devisee by three or four cre- 
dible witnesses, or else they shall be utterly void and of no 
effect.” The word “ subscribed ” is perhaps even stronger than 
“signed” but the decisions of the Courts in England with 
respect to the two words, “ siygnrd ” and “ subscribed,” are the 
same, it being quite certain, according to the England decisions 
that markemen (2) may be the subseribiny witnesses to a will. 
Taylor (No 974) says: “ Under the new will act, as under the 
“ statute of frauds, the testator nay sign by his mark only, 
“ though his name does not appear in the body of the will, and 
“ the attesting witnesses, whether they can write or not, may 
“also sign” as marksmen; and Greenleaf says (No 673): 
“ The highest degree of solemnity which is required in the 
“ formal execution of wills, is that which is required in a will 
“ of lands, by the statute of frauds; and this chietly respects 
“ the signature and attestation by witnesses... . and first us 
“ to the signature of the testutor. A signature consists both of 
“ the act of writing the parties’ name, and thereby finally au- 
“ thenticating the instrument. It is not necessary that the 
“ testator should write his entire name, his mark is now held 
“ sufficient even though he was able to write,” and, at No 677 
the same author says: “ The will must also be attested and 
“ subscribed by three witnesses. And, here also, as in the case 


(1) 2nd Greenleaf, No 674, and cases there cited ; 2nd Taylor, No 962. 


12) See particularly 4 E. & B., 461 ; Roberts and Philips, 3 Ad. and EL N. 
S. p. 117, Harrison vs. Elvin. 
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“ of the testator, a mark. made by the witness as his signa- 
“ ture is a sufficient attestation.” The 4th section of the same 
statute, thestatutes of frauds, declares “ that no action shall be 
“ brought whereby to charge the Defendant upon any special 
“ promise to answer for the debt, default or miscarriage of 
“ another person — or upon any agreement that is not to be 
“ performed within the space of one year from the making 
“ thereof, unless the agreement upon which such action shall 
“ be brought, or some memorandum or note thereof shall bein 
“writing and signed by the party to be charged therewith. ” 
And the seventeenth section contains a like provision, with 
respect to sales of goods, wares and merchandizes, for the price 
of £10, or upwards. And the decisions under these clauses (1) 
have been in principle, the same as those already referred to, 
with respect to the signing of a will by the testator and the 
attesting of a will by the subscribing witnesses. Now, the 
several provisions of the statute of frauds, and of the English 
iwodern statute of wills, are quite as stringent as to the 
necessity of proof in writing as the ordinance of 1667, 
or the ordinance of Moulins; and there is nothing more 
in the English statutes than in the French ordinances to 
enable x Court to say, that a signature by the affixing of a 
mark is a valid signature. And if we say, us under the autho- 
rities unquestionably we must, that a man may, by a will 
signed with his mark, dispose of the whole of his estate, real 
and personal, and that he may (whether he be a trader or not) 
contract ubligations either as principal or surety to an inde- 
finite extent, by papers signed by a mark, it would hardly be 
possible for us to say that a receipt for a sum exceeding £4 
38 4d. executed by the making of a mark, is utterly null. We 
have before us un english law and a french law ; each, in effect, 
requiring certain classes of instruments to be signed by the 
party to be churged thereby. According to the english doctrine 
a signature by a mark is valid; according, I believe, to the 
french doctrine, such a signature is invalid. We have no text 
of law as to what constitutes a valid signature; and we can- 
not under two provisions of law, in principle the same, declare, 
under one of them that a signature by mark is valid, simply 
because the judges in England have said so; und, under the 
other, that a signature by mark is void, merely because the 
judges in France have said so. We must therefore choose bet- 
between the two doctrines; and as our legislature have acted 
upon the english doctrine by treating as valid promissory 
notes signed by a mark, I think, as has been already said, 
that we also may adopt the same doctrine, as appears to have 


(1) See Chitty, on contracts, p. 71, (ed. of 1844) and cases there cited. 
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been done by the court below, and Ihave the less hesitation 
in doing so, as the english doctrine has already been adopted 
by the people generally, with the sanction of several of our 
courts. I by no means, overlook the danger of fraud, which 
may be supposed to be incident to the confirmation of the 
doctrine upon which the judgment of the court below is based ; 
but I am inclined to think that that danger is more apparent 
than real. And, in this respect, it is satisfactory for us to know 
that no inconvenience appears to have been felt in England, 
or in the United States, from the system which allows a man 
to sign his name either as a principal, or as an attesting wit- 
ness, by the making of his mark. In this country also, it is 
beyond doubt that, for more than three quarters of a cen- 
tury, marksmen have been able, irrespective of any usage, to 
execute several descriptions of important instruments, and I 
believe but very few attempts have been made to commit 
frauds by instruments purporting to be signed by mark. 
Moreover, if considerations of equity and convenience were to 
be taken into account, we could not fail to bear in mind that 
a decision reversing the judgment of the court below, and 
declaring a signature to a receipt, made by a mark in the pre- 
sence of two witnesses, utterly null, would place in jeopardy 
the interests of probably thousands of persons, whose rights 
depend upon instruments exeuted in the same way as the 
paper now under our consideration. Upon the whole, although 
the case is one which, I freely admit, has presented very 
grave difficulties to my mind, yet, after giving it my best 
attention, I think, it my duty to concur with the majority of 
the court in supporting, by our judgment, a usage which I 
believe has been very generally acted upon in the colony 
almost from its establisment ; which has been sanctioned, at 
least indirectly, by our Legislature, and directly by our 
courts ; and which is in accordance with the English decisions 
on several statutory enactments, in principle the same as our 
own law on this suject. 

Duval, J.: Who dissented from the majority, said that it 
was unnecessary to cite authorities in this case, because he 
found them all one way, that was to say, that the mark was 
not equivalent to a signature. It was, however, alleged that 
there was a cnstom in the district of Montreal, which justified 
this mode of signature being accepted as valid. But judges 
from all parts of the Province could not be expected to be 
aware of local customs, and when any special custom was 
relied upon,.it was necessary that it should be uniform, per- 
manent, and proved by particular circumstances. He had 
taken some pains to ascertain what had been the jurispru- 
dence in Quebec, and from the record of important cases which 
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occurred during the chief justiceship of Mr. Sewell, he ascer- 
tained that there had been no case decided in a manner fa- 
vorable to the present pretention of the Defendant. He learned 
the same from Mr. Justice Caron, who thought there had been 
a decision ; but, on enquiry, he (Mr. Justice Duval) learned 
that that was an error. The judgment must, therefore, be in 
conformity with the French law and he must say, with Mr. 
Dalloz, that if there were any custom to the contrary, it was 
an abuse which ought to be rectified. 

Mr. Justice AYLWIN said that, fortunately for him, it was 
thirty-four years since he had been called to the bar in 
Quebec, and he had a tolerably accurate remembrance of all 
the important decisions since that time. Previous to the very 
able treatise of Mr. Toullier being circulated in this country, 
there never had been any question about the validity of the 
cross as a signature. But, upon Mr. Panet coming to the bench, 
he took occasion to cite from Toullier his argument to show 
that the cross was not even a commencement de preuve par 
écrit. Toullier was certainly a weighty authority ; but it must 
be remembered that, after all, the modern French law had 
never been introduced into Canada and that here there was a 
jurisprudence. The practice at Quebec had undoubtedly been 
to give judgment on these marks; but he confessed that Mr. 
Justice Panet’s decision was a good deal applauded, he thought 
chiefly because Taullier’s book was then something new. In 
the present case, Defendant was in possession of a document 
which was at least primä facie evidence of his case, and 
the sincerity of which there had been no attempt to im- 
peach. It would be absurd to give judgment against him under 
such circumstances. The Defendant was at least bound to 
deny the authenticity of the alleged receipt, if he did not wish 
to be bound by it. 

Mr. Justice BRUNEAU said that a long experience in Mon- 
treal authorized him to say that the mark attested by 
witnesses had always been regarded in that district as a valid 
signature, and that hé thought the greatest inconvenience 
would arise from declaring that the thousands of acknowledg- 
ments of payment attested in that manner were to be consi- 
dered as null. Judgment confirmed. (6 J., p.15let 12 D. T. B. 
(7, p. 117.) 

LORANGER et FRÈRES, for Appellants. 

H. Stuart, for Respondent. 
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DBL CREDERE COMMISSION. 
CourT OF QUEEN’s BENCH, Montreal, Ist June, 1861. 


Coram Sir L. H. LAFONTAINE, Bart., Chief-Justice, AYLWIN, J., 
DuvaL, J., MEREDITH J., MONDELET (C,) A. J. 


RENKIN, (Plaintiff in the court below,) Appellant, and FOLEY, 
(Defendant in the court below,) Respondent. 


Held : That an agreement that a certain rate of commission shall be 
del credere may be inferred from the fact that, according to the usage 
of trade, the rate charged is such as is usually charged as a guarantee 
or del credere commission. 


This was an appeal from a judgment rendered in the Su- 
perior Court, at Montreal, on the 30th day of November, 1859. 
The action was brought to recover the sum of £268 Os. 4d. 
and interest from the tirst day of March, 1859, and the claim 
is thus set up in Appellant’s declaration : “ That at all and 
every the times and periods hereinafter mentioned, Plaintiff 
was such manufacturer of fire-arms, carrying on trade and 
commerce as such, at Liége aforesaid, under the name or firm 
of Renkin Frères, and, at the same times and periods, Defen- 
dant was such merchant as aforesaid; that on the ninth day 
of March, 1857, at Liége aforesaid, it was agreed, between 
Plaintiff and Defendant, that the former should consign to 
the latter such guns and pistols as Plaintiffs might wish to have 
sold in the Canada market, to be sold by Defendant, the latter 
to be allowed a guarantee commission of seven and a half per 
cent, on such sales, and in consequences thereof that Defen- 
dant, should, and he thereby agreed to guarantee the due pay- 
ment of all such sales at the several periods when they should 
respectively fall due, and to remit the proceeds of such sales, 
after deduction of all charges and commission in due course 
to Plaintiff by Bill or Draft for the same payable at a Bank- 
ers in London in England; that, in accordance with such 
agreement, Plaintiff, from time to time, consigned to Defen- 
dant large quantities of guns and pistols, which he sold ; that, 
by the uccount-sales rendered by Defendant to Plaintiff res- 
pecting such sales, and, by the account current also rendered 
by Defendant to Plaintiff, which are all herewith produced 
and fyled, and to which Plaintiff particularly refers, as form- 
ing part hereof, it would appear, as the fact was and is, that 
Defendant, was indebted to Plaintiff on the 27th day of 
March, 1858, in the sum of £69,17,8 sterling money of Great 
Britain ; on the 15th day of May, 1858, in the sum of £130,- 
13,8 sterling money aforesaid, on the tenth day of June, 1858, 
in the sum of £162,7 sterling money aforesaid, and on the 
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tenth day of August, 1858, in the sum of £91,6,10 sterling 
money aforesaid, and this after deduction of Defendant's com- 
mission, and of all charges whatsoever fairly chargeable on 
such consignments; that the only remittances or payments 
made by Defendant on account of his indebtedness, are one 
Bill or Draft on Sheffield, in England, for £69,19,8 sterling, 
and another Draft or Bill on Cross & Sons, England, for 
£186,14,5 sterling. And, after giving credit for these amounts, 
Defendant is presently indebted to Plaintiff for the causes 
aforesaid, and for balance of interest on such sales aforesaid, 
after due. in the sum of £219,5,9 sterling, and interest thereon 
since the first day of March instant, which said amount last 
mentioned, at the current rate of exchange between this city 
and England (which Plaintiff avers to have averaged and to 
be presently one per cent. premium or advance) is equivalent 
to £268,0,4 currency.” Then followed the general indebitatus 
assumpsit Counts. The following is the Plea set up by Res-. 
pondent, Foley: “The Defendant saith, that, under and by 
virtue of an agreement made at Liége on the 9th March, 1857, 
between Defendant and Plaintiff, it was understood and 
agreed that Plaintiff was to consign to Defendant all the guns, 
&e., for the Canada Market or trade, Defendant agreeing to 
render an account-sales monthly of the guns sold, and also, if 
the amount should be sufficiently large, to send Plaintiff a 
Bill or Draft for the amount payable at a Banker’s in London ; 
that, in conformity with said agreement Plaintiff consigned, 
at divers times, subsequent to that date, to Defendant large 
quantities of guns and pistols for sale for Plaintiff, on consign- 
ment, in Canada, upon which Defendant psid and disbursed 
large sums of money for duties payable and other charges, to 
wit, the sum of two hundred pounds currency ; that, by said 
agreement, Defendant was to receive a reasonable commission 
for the sale of the goods, and for all incidental trouble, and 
was and is entitled thereto, to wit, the sum of £60, but De- 
fendant saith that said agreement did not contemplate, nor 
did Defendant, at any time, agree to warrant, the sales, nor 
was such comunission a guarantee commission, and Defendant 
saith that Defendant sold certain of the goods and furnished 
account-sales thereof, and remitted large sums of money ; 
that, after said sales divers of said guns and goods were re- 
turned and thrown back into the possession of Defendant, 
which were not paid for, and were moreover in bad condition 
and order, and never have been realized for by Defendant, 
and the same are still on hand unsold and unsaleable, amount- 
ing in all to the sum of £197,13,04 sterling, which goods De- 
fendant had offered to return to Plaintiff, and had always 
been and still is ready to return and give up the same, and 
TOME X. 16 
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hereby offers to deliver the same to Plaintiff or to his agent 
in that behalf, that, in fact, Defendant rendered said account- 
sales to Plaintiff and remitted him the full value of the goods 
sold and realized by Defendant, and Defendant is not now in- 
debted to Plaintiff, in the sum of money demanded by this 
action, or any part thereof, but has the goods ready to be 
delivered to his order, of all which Plaintiff was duly notified ; 
that, save and except ns hereinbefore mentioned, all, each and 
every the allegations, matters and things in Plaintiff's decla- 
ration set forth and contained are untrue. Wherefore Defen- 
dant prays acte of his readiness, and offers to deliver and res- 
tore said goods so on hand to Plaintiff or his agent. and prays 
the dismissal of Plaintiffs action. The Appellant answered, 
“that true it is that Defendant agreed to render an account- 
sales monthly of the guns sold, and also, if the amount would 
be sufficiently large, to send Plaintiff a Bill or Draft for the 
amount, payable at a Banker's, in London, but, with that ex- 
ception, and except also in so far as the allegations of the plea 
exactly correspond with the allegations, in Plaintiffs’ declara- 
tion, contained all and every the allegations, matters and things 
in the plea set forth and contained, are false, untrue and un- 
founded in fact, and Plaintiff hereby expressly denies the 
same and the same are, moreover, insufficient in law.” The 
following is the judgment which was rendered by the Superior 
Court, BADGLEY, J.: “ The Court, considering that Defendant 
is liable and acconntable to Plaintiff for the balance of the 
consignments of goods made by Plaintiff to Defendant for sale 

n Plaintiff's account, and by Defendant therefor received, 
and considering that Defendant is not liable to Plaintiff to 
guarantee his sales of the goods, and that no such guarantee 
was agreed between them or has been established against 
Defendant; considering that, previous to the institution of 
this action, to wit, on the sixteenth of December, 1858, 
Defendant held, to the order of Plaintiff, a quantity of the 
goods, amounting to the sum of £261, 3, 04 currency. Consi- 

ering that Defendant hath acknowledged to have received, 
since the date of said statement, the sum of £40, 0,5, from the 
sale of part of the goods so held, leaving in Defendant's hands 
of said goods a balance amounting to the sum of £221, 3, 0}; 
and considering that it is admitted by the pleadings and 
established of Record that Defendant is indebted to Plaintiff 
in the further sum of sixty pounds currency, forming together, 
with the sum of forty pounds, the gross sum of one hundred 
pounds, wherefrom deducting the commission in the account 
set out in the statement, there actually was due in cash to 
Plaintiff, at the institution of this action, the sum of £80,833, 
besides the goods in hand: doth adjudge and condemn Defen- 
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dant to pay to Plaintiff the sum of £80,18,3, together with the 
sum of £221,3,0$ amounting together to £301,11,4, with 
interest on said several sums, from the fifth day of March, 
1859, date of the service of this action, unless Defendants do, 
within eight days from the service of this judgment upon him, 
deliver up to Plaintiff the balance of the goods in said state- 
ment mentioned, less those for which the sum of forty pounds. 
have been by him received, whereupon Defendant shall only 
be held to pay to Plaintiff the sum of £80,18,3, with interest 
as aforesaid. 

BETHUNE, for Appellant, contended: That the commission 
charged in the account sales and account current rendered by 
Respondent was a commission of 74 per cent, which Appellant 
established, by the evidence of three competent witnesses 
examined by himself, and by the cross-examination of 
Leeming, who was examined by Respondent, to be a 
guarantee or del credere commission, as understood by the 
trade in Montreal, and as authorized and recognized by the 
Tariff of the Montreal Board of Trade, in the absence of any 
agreement to the contrary. In addition to which, according 
to Respondent’s own showing, he was bound to make monthly 
remittances of his sales to Appellant, by “Bill or Draft for 
the amount payable at a Banker’s in London,” if the amounts 
of the sales should be sufficiently large, no reservation or 
restriction whatever being stipulated for by Respondent, 
in case of non-collection of his sales. Moreover, the account 
sales were rendered unreservedly, and in all cases brought 
down the net amount of sales as an amount due to Appellant, 
at the dates therein indicated. The liability of Respondent 
was also clearly admitted by him in his letter of the 13th 
September, 1858. Besides all which there was no sufficient 
proof that Respondent had on hand the guns and pistols 
referred to, much less that they were ever sold and returned 
to him for the causes in his said plea stated. Under the 
circumstances, Appellant was clearly entitled to a simple con- 
demnation againt Respondent for the full amount of his 
demand. 

RoBERTSON, for Respondent: The Appellant certainly 
brought proof to shew that, by the custom of the trade in 
Montreal, and by the rates of commission “ recommended and 
allowed” by the Montreal Board of Trade, the charge of seven 
and a half per cent commission implied a guarantee or del 
credere commission, but no attempt was made to prove the 
agreement to guarantee as alleged. The evidence adduced by 
Respondent shews that no such custom of trade exists, and 
fully sustains Appellant's plea. The item of £137 2s. 1d. for 
charges and disbursements was rendered to Appellant with 
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the account sales fyled and wus by him allowed and adopted. 
The items of £69 19s. 8d. and £186 14 5d. are proved to 
have been remitted, and are moreover credited in the declar- 
ation, and the remaining item as to the amount of goods on 
hand is proved by the evidence of Record to have been in 
Respondent's possession at the date of the institution of the 
action, and is in fact considered as proved in the judgment 
a} pealed from. These comprise the whole of the sums claimed 
by Appellant as the value of the consignments made to Res- 
pondent, less £21 12s. 8d. claimed «as interest accrued after 
the respective dates of said account sules. The judgment 
rendered on the 30th November, 1859, was against the pre- 
tension of Appellant that Respondent was bound to guarantee 
the sales of the goods, and affirmed Respondent's right to 
return the amount unsold. It is evident that, in the judg- 
ment, it is assumed that the sums of £40 and £60 therein 
referred to, and mentioned in Respondent's letter of date 13th 
September, 1858, are proved and admitted to have been due, 
and to have been received, after the rendering of the state- 
ment of amount of goods on hand, dated 16th December, 1858, 
while, in fact, the letter was written nearly three months 
before, and before the last remittance of £186 148.5 d. By 
the Judgment, Respondent is condemned to pay £301 11s. 4d. 
with interest thereon from 5th March, 1859, or to return to 
Appellant goods to the amount of £221 3s. 1d. and pav £80 
8s. 3d. currency. The Appellant, by his action, only demands 
£628 Os. 4d. currency. The Respondent considers that it is 
established of Record, that, at the date of the institution of 
the action, he had paid to Appellant the full amount realized 
from the sale of said goods, after deduction of the charges 
and disbursements therein, and that the goods on hand and 
held to the order of Appellant were the only part of said con- 
signinents unaccounted for. And he submits that the rates 
of commission to be charged on the sale of goods “ allowed 
and recommended” by the Montreal Board of Trade, and 
which are relied on by Appellant to establish a guarantee 
commission inst Respondent. are not binding on him; in 
short, that the Montreal Board of Trade have no legislative 
power ; That even under a guarantee commission, Respondent 
could only be liable to account for the proceeds of the goods 
sold, and could not be held to warrant their quality, or be 
compelled to keep an account for damaged and unsaleable 
articles; That the judgment appealed from, in so far as it 
affirms Respondent's right to return to Appellant the goods 
unsold, and those on hand returned after sale, is right in prin- 
ciple, and to that extend should be maintained ; but Respon- 
dent contends that the judgment, by condemning him to pay 
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to Appellant the amount mentioned therein, and to return 
the goods on hand, is contrary to law and the evidence of 
record, and in that respect should be reformed ; and he submits 
that by the judgment appenled from, acte should have been 

nted him of his offer to return the goods, and that Appel- 
ant’s action should have been dismissed. 

LAFONTAINE, Ch.-J.: Les deux parties, méccntentes du juge- 
ment rendu en cette cause, en ont interjeté appel. Le Deman- 
deur, armurier & Liége, en Belgique, convient avec le Défen- 
deur de lui envoyer des effets de son commerce, pour les vendre 
à commission en Canada. Cette convention est reconnue pat 
une lettre adressée par le Défendeur au Demandeur, datée à 
Liège, le 9 Mars, 1857. Une quantité de fusils et d'autres 
armes à feu fut en conséquence expédiée de Liège au Défen- 
deur, à Montréal. Celui-ci les a d’ubord tous vendus, mais il 
prétend qu'il a été obligé d'en reprendre une partie assez con- 
sidérable, a raison des défectuosités dans leur confection, ou de 
l'insolvabilité des acheteurs. Le Demandeur allègue, dans sa 
décluration, que le Defendeur devait avoir une commission 
del credere de 74 par cent, sobligeant par là de garantir au 
Demandeur le prix des ventes qu'il aurait effectuées. Il n'était 
pas fait mention de cette commission dans la lettre du 9 mars, 
1857, aussi le Défendeur a-t-il refusé de reconnaitre l'existence 
de cette garantie. Le Défendeur a rendu au Demandeur plu- 
sieurs comptes de ses ventes, lesquels comptes sont invoqués 
dans la déclaration. D'après ces comptes, il dit que le Défen- 
deur lui devait, au 27 mars, 1858, la somme de £69 19s. 8d. 
sterling, au 15 mai de la même année. celle de £130 13s. 8d. 
sterling au 10 juin méme année, celle de £162 7s. sterling, et 
au 10 août même année, celle de £91 6s. 10d. sterling, et cela 
aprés déduction de sa commission et toutes charges payées: 
que les seules remises qui lui furent faites par le Défendeur 
consistent en deux sommes de deniers, l’une de £69 19s. 8d. 
sterling, par une lettre de change sur Sheffield, en Angleterre, 
et l’autre de £186 14s. 5d. sterling, par une autre lettre de 
change sur la maison Cross and Sons, en Angleterre ; que la 
déduction faite de ces deux remises, le Défendeur lui devait 
encore, y comprise une balance d'intérêts, la somme de £219 
58. 9d. sterling avec intérêt sur icelle, à compter du ler mars 
1859, ainsi qu'il appert par le compte courant fourni au Deman- 
deur par le Défendeur, laquelle somme, en y ajoutant le change, 
équivaut à £268 0 4 courant, et c’est là le montant reclamé 
par les conclusions de l’action. Les comptes détaillés que le 

éfendeur a rendus de ses ventes, et son compte courant, 
forment les productions du Demandeur Nos. 1, 2, 8, 4 et 5. 
L'état que le Défendeur a fourni des etfets qu'il n été obligé 
de reprendre après les avoir vendus, et quil offre par ses 


246 RAPPORTS JUDICIAIRES REVISES 


défenses de remettre au Demandeur, forme sa production No. 4. 
Le prix ou la valeur en est fixé & £213 13s. 4d. et déduisant 
la commission de 74 par cent que charge le Défendeur, il reste 
£197 138. 1d. sterling qui est la somme mentionnée dans ses 
défenses, qu’il dit n’avoir pas touchée, et par conséquent n'étre 
pas tenu de payer. Le commissionnaire Foley a, dans ses 
comptes rendus à son commettant, Renkin, retenu une commis- 
sion de 74 par cent. D'après la preuve faite par Renkin, je suis 
porté à dire que c’est une commission del credere, selon l'usage 
de Montréal, où Foley à vendu les effets en question, et que, par 
conséquent il est garant du recouvrement du prix de vente. A ce 
point de vue, je suis d'avis qu’il y a eu mal jugé, et que le juge- 
ment dont est appel devrait être infirmé. Les parties ayant 
admis à l'audience que, si la commission était considérée comme 
une commission del credere,les conclusions de lau demande 
devaient étre accordées, jugement devait étre donné au Deman- 
deur pour la somme de £268 Os. 4d. courant, demandée par 
les conclusions, avec intérét et les dépens. 

The following is the judgment rendered by the Court of 
Queen’s Bench: “ The court, considering that Dominique D. 
Renkin did consign to James Foley, divers large quantities of 

uns and pistols to be sold by Foley, as a commission merchant 
or Renkin ; and that the guns and pistols were sold by Foley, 
as such commission merchant, for Renkin ; and that the balance 
remaining due by Foley to Renkin, on account of the sales of 
the guns and pistols, is the sum of £268 0 4, cuarency. And, 
considering, further, that it appears by the evidence, as well 
documentary as parol, that the guns and pistols were so sold 
by Foley for Renkin, on a del credere commission, and that 
Foley is liable to Renkin to guarantee the sale of the guns 
and pistols so made by him, Foley ; and considering also, that 
it does not appear, by the evidence adduced, that Foley was 
obliged, as he alleges, to take back any part of the guns and 
pistols so sold by him for Renkin, in consequence of the guns 
and pistols being of a bad quality, or in bad order, and, consider- 
ing therefore, that, in the judgment of the court below declaring 
that Foley wasnot bound to guarantee the sales so made by him, 
there is error, the court doth, in consequence, reverse and set 
aside the judgment,rendered by the Superior Court,at Montreal, 
on the thirtieth day of November, 1859 ;. and this court, pro- 
ceeding to render that judgment which the Superior Court 
ought to have rendered, doth condemn Foley to pay Renkin 
the sum of £268, Os. 4d., currency, with interest from the first 
day of March, 1859, until paid.” (6 J., p. 156.) 

BETHUNE and DUNKIN, for Appellant and Respondent 
RENKIN. 

A. and W. ROBERTSON, for Respondent and Appellant FOLEY. 
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INCORPORATED COMQANIES.—DAMAGES. 
CourT OF QUEEN’S BENCH, Montreal, 1st June, 1861. 


Coram Sir L. H. LAFONTAINE, Baronet, C. J., AYLWIN, J., 
DuvaL, J., MEREDITH, J.,. MONDELET J. 


TRE GRAND TRUNK RAILWAY COMPANY OF CANADA, (Defen- 
dant in court below,) Appellant, and WEBSTER, (Plaintiff 
in court below), Respondent. 


Held: That,in action for damages against a railway company, for 
unduly refusing to register a transfer of shares during several months 
the true measure of damages is the difference between the price 
of the stock at the time of such refusal and its price at the time 
of the subsequent registration of the transfer. (1) 


This was an appeal from x judgment rendered by the Su- 
perior Court, at Montreal, on the 31st of March, 1860, con- 
demning Appellant to pay to Respondent the sum of £1382, 
8s. 9d. and interest and costs. The action was brought for the 
recovery of damages alleged to have been incurred by reason 
of the refusal of Appellant to register certain transfers of 
stock by Respondent during several months. A full report of 
the pleadings will be found in 7 #. J. RQ, p. 45 and 49. The 
following is the judgment which was so rendered in the 
Superior Court: THE Court: “ Considering that Defendant 
hath not sustained the special demurrer by Defendant fyled 
to a part of the declaration and demande, and that this special 
demurrer is unfounded in law, doth dismiss the same; con- 
sidering, further, that Defendant hath not established in evi- 
dence the material allegations of the plea to Plaintiff's action ; 
considering, that Defendant was not justified in the refusal to 
register the transfers of the shares of stock, when required to 
make such enregistration by the transfers of shares of stock, 
and seeing, moreover, that such refusal was contrary to law ; 
considering that it appears by the evidence produced by Plain- 
tiff that. in consequence of such refusal by and on the part of De- 
fendant, Plaintiff hath sustained loss and damage on the two 
hundred and sixty-eight shares of stock so transferred by him 
to the amount of £1,382,8,9, currency, by reason of the depre- 
ciation in the value of the same, to wit, on fifty-eight shares 
transferred to Lemesurier, Routh and Company, between the 
twenty-fourth day of December, 1853, date of the notarial 
demand made on Defendant to enregister the same, and, on 
the fourth day of April, 1854, date of the registration, and 
after the rate of 15 pounds per centum, also depreciation on 
two hundred and ten shares transferred to the Montreal City 


(1) V. art. 1073 C. C. 
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and District Savings bank between the 9th day of December, 
1853, and 13th day of May, 1854, at and after the rate of 
seventeen pounds and a half per centum, and for which loss et 
damage Defendant is liable to Plaintiff, doth adjudge and con- 
demn the Company Defendant to pay and satisfy to Plaintiff 
the sum of £1,382,8,9 currency, with interest thereon from 
this duy until actual payment.” The above judgment was so 
rendered by Assistant Justice Monk, who, in effect, remarked : 
“ Without pausing to examine the various points of law thus 
settled and disposed of by the Court of Appeals, it is sufficient 
for the court now adjudging, to express the opinion that the 
only questions left for its determination are, Ist. Was the 
refusal of Defendants to register the transfer of Plaintiff's 
stock justifiable ; 2nd. if not, has Plaintiff suffered any damage 
in consequence of that refusal, and 3rd. if damage has been sus- 
tained, what is the amount of that damage ? In order to attain 
a clear view of the pretensions of Defendants, it becomes 
necessary to continue the analysis of his defence resting on 
facts urged in support of that defence, but before doing so, it 
is necessary to dispose of a plea in the nature of a special 
demurrer, in regard to which the court is now called upon to 
pronounce an opinion. This demurrer is to that portion of the 
declaration which alleges a transfer to the savings bank, De- 
fendants contending that the bank had no authority or right 
in law to take such tranfer or to hold the stock. in question. 
In view of the circumstances of this case, the court is clearly 
of opinion that this is no legal ground of defence on the part 
of Defendants. Firstly, because they never assigned this as a 
reason, and, secondly,because they subsequently, but when too 
late for Plaintiff's interest,did actually transfer the stock to the 
savings bank, and,thirdly, because, in so far as Defendants were 
concerned, and in so far as their interest could be involved in 
this transfer,they had the name of Larocque on their books,and, 
by accepting the transfer as he did, he became liable personal- 
4 for all obligations as a shareholder in the same manner as 

laintiff was and would have been. The court, therefore, over- 
rules this plea, with costs. We come now to Defendant's plea 
to the merits. The grounds of defence taken in this plea are 
similar to those urged in the demurrer and special demurrer 
above disposed of, except in two particulars: Ist. That there 
were unsettled accounts and litigation between Plaintiff and 
Defendants, at the time of the transfers mentioned in Plaintiffs 
declaration. It appears to the court strange that this style of 
defence should have been adopted, in a case like the present, 
but to this I shall have occasion more particularly to refer 
hereafter. The next point untouched by the demurrer is thus 
stated: “ That the alleged depreciation in the stock was not 
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“ occasioned by Defendants nor are Defendants, liable there- 
“ for, nor for the incidental losses or damage squght to be 
“ recovered, and the same were not caused by them Defen- 
“ dants, but in great part from the neglect of Plaintiff, and 
“the transferees who did not sell shares in their reason- 
“ able time, but on the contrary delayed sale for many months 
“and until the shares had greatly depreciated, and in fact 
“ sold the same in accordance with their own views and dis- 
“ cretion, that is two hundred and ten shares in May, 1855, 
“ and that, in fact, Plaintiff suffered no damage.” To the parties 
familiar with the facts of this case, the extraordinary nature 
of this defence must be at once apparent and will be more 
striking when we come to consider the facts of this case. There 
was also produced a défense en fait, as it is called, but, inas- 
much as it is novel in its form, it may be well to refer to it 
because to the mind of the court, it is by no means clear, that 
this can be regarded as a denial of the facts such as the statute 
requires ; it is there stated that “ all, each, and every the alle- 
gations in Plaintiff’s declaration contained are untrue and in- 
sufficient in law.” This plea is not only informal, but viewing 
it strictly, a grave doubt would arise whether it is sufficiently 
express in its denegation to meet the requirements of the law ; 
but, the court is enabled to dipose of the case without formally 
adjudicating upon this point. Issue having been joined without 
the disclosure of new facts, the parties proceeded to proof. The 
two transfers to Lemesurier, Routh and Co., and to the savings 
bank, the one dated Ist October, 1853, and the other 25th 
November, 1853, are proved. Routh and Larocque both proved 
the circumstances under which these transfers were made, and 
Webster’s indebtedness as alleged in the declaration ; they also 
prove that they made repeated applications to Holmes to 
cause these transfers to be recorded in the books of the com- 
pany. Routh says “ he called several times at the office of the 
company.” Larocque says “ immediately after the transfer, I 
called at Defendant's office to have transfer recorded,” this 
was refused, and that he called two or three times afterwards. 
On each of these occasions, Holmes, the vice-president refused 
to allow the transfers to be recorded, and this was the strange 
but only reason he assigned for this refusal,“ that Webster 
was indebted to the company, and until that debt was arranged 
the company could not entertain the transfer,” these gentlemen 
remonstrated with Holmes, but to no etfect, the company per- 
sisted in its refusal]. And, on the ninth December, 1853, Lurocque 
served a notarial demand, calling upon the company to register 
transfer, and,on the 24th December, 1853, Lemesurier, Routh 
and Co., took the same step. To both these demands Holmes, the 
vice-president, makes his usual reply “ the company,” these are 
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his own words,“ will not recognize Webster’s right to transfer 
the “ shares till Webster settles up his account ;” and here it may 
be proper to observe that the only evidence of record to jus- 
tify this answer, if, in law, it could be regarded as justification 
which, in the opinion of the court, it is not, are two judgments 
of this court, one of present Defendants, against present Plain- 
tiff dated 20th March, 1857, for £346, and the other of present 
Plaintiff against present Defendants, dated the same day, con- 
demning Defendants to pay Webster £200. I am, therefore, 
of opinion, both in-view of the law and the facts of this case, 
that this pretension of Defendants, as expressed through their 
vice-president, is completely without foundation, and, further, 
as they assigned no other reason for this refusal till after the 
action was instituted and, inasmuch as those urged by their 
plea are equally groundless, the court is forced to the conclu- 
sion that the refusal of Defendants was wholly unjustifiable 
and that there was no ground in law or in fact for the extra- 
ordinary and illegal course taken by Defendants ; this disposes 
of the first point, and I have to consider: 2dly. Whether Plain- 
tiff has sustained damage by this refusal, and, in considering 
this point, it may be proper to remark that it does not appear 
nor is it pretended that Lemesurier, Routh and Co, or the 
Savings Bank sustained damage ; this particular security was 
diminished in value, and, instead of there being a surplus 
from the proceeds at Plaintiff's disposal there existed in both 
cases a considerable deficiency, and Plaintiff must make good 
that deficiency, this is all we can say about the matter, or, at 
least, this is all the record will justify us in holding. It would 
be idle to waste discussion on a question so obvious. If there 
be a loss, Plaintiff, and Plaintiff alone, so far as the facts of 
this case enable the court to judge, is the loser, he and he alone 
18 the party dainnitied by the illegal refusal of Defendants to 
register the stock in question. We come then to consider what 
that loss is, and what amount the court can award him, and 
this is the point in this case which has caused the most em- 
barrassment. Examine first the loss, on the fifty-eight shares 
transferred to Lemesurier, Routh ana Co. It is in evidence 
that the transfer was madeon the first October 1853, and 
that Defendants persisted in their refusal to register the stock 
until the 13th May, 1854, thirty shares of this were sold on 
the 18th May, 1854, at 374 per cent. discount, the twenty-eight 
remaining shares were sold on the 30th October, 1854, at 45 
per cent. discount. It is proved, by three brokers of this city, 
that the value of this stock in the market here ranged from 
20 to 37} per cent. discount, between the 15th December, 
1853, and the 18th May, 1854, twenty-three sales amounting 
to four hundred and ninety-six shares are proved in support 
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of this. On the 15th December, sales were made at 20 per cent. 
discount, on the 19th December at 194 discount, on the 21st 
Decetnber, at 20 per cent. discount, and it is proved that the 
stock fell gradually but regularly to 374 discount. On the 8th 
12th and 1&th May, 1854, sales were made at 371, Routh’s 
transfer was made on the Ist October, 1853, and the notarial 
demand was made on the 24th December; one sale was made 
on the 18th May, 1854, at 374, the other on the 30th Octoher, 
at 45 discount. But, ho:ding it to be proved that the stock 
was worth 20 discount on the 24th December, date of notarial 
demand, and 35 at the time of the enregistration of the stock, 
4th April, 1854, which would be the nearest estimate of its 
value to be made from the evidence, Defendants will be con- 
demned to pay the difference, which on 58 shares would be 
£217 10s Od, sterling. This estimate proceeds from the proved 
difference in value between the time of the notarial demand 
and the date of the enregistration. In regard to the savings 
bank shares, the court adopts the same mode of adjusting the 
loss to Plaintiff; but, as the notarial demand was made on 
the 9th December, 1853, and the registration of this stock was 
made only on the 138th May, 1854, the depreciation will be 
greater. In the month of May, 1854, all the sales seem to have 
been at 374 discount, the loss, therefore, instead of 15 per cent. 
was 17}, and this loss Defendants are condemned to pay. This 
loss amounts to £918 15s Od sterling, the two sums making 
together £1136 17s Od sterling, equal to £1382 8s 9d cy., 
estimating the pound sterling at 248s 4d as regulated by the 
statute, for which judgment will be entered up with costs.” 
The Court of Queen’s Bench confirmed the judgment so ren- 
dered by the Superior Court, and, in doing so, AYLWIN, J., 
stated, that it was unnecessary to enter fully into an explana- 
tion of the case, owing to the two excellent reports, of what 
had already been adjudged therein, both in this court and in 
the court below. The case, as now presented, is reduced to the 
consideration of one single point, is the judgment of the court 
below excessive ? The pretention of Appellant that Respon- 
dent, having failed to prove the precise value of thé stock on 
the very day that the transfer was demanded and refused, 
and ugain on the very day that the registration was sub- 
sequently effected, is ingenious, but, in the opinion of the 
court untenable. It is to be borne in mind that Appellant had 
the best opportunity of knowing the precise value of its own 
stock on any given day, but carefully abstained from adducing 
any evidence whatever as to its value. Respondent, on the 
other hand, has done all he could do. He has brought up a 
number of stock brokers who attest to all the transactions in 
regard to Appellant's stock which came under their cogni- 
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zance during the period embraced between the period of 
refusal and that of registration. It happens that these trans- 
actions do not fit precisely with the actual dates in question, 
but they cover them, and, in the absence of proof to the con- 
trary, the court will presume the value of the stock on the 
precise days in question, to have been the same as is disclosed 
y the transactions sworn to. Under the circumstances, the 

court considers the award of the court below correct and the 
judgment is accordingly contirmed. (6 J., p. 178.) 

CARTIER and PoMINVILLE, for Appellant. 

ROBERT McKay, Counsel. 

BETHUNE and DUNKIN, for Respondent. 


EVIDENCE.— JUDGMENT. 


COURT OF QUEEN’S BENCH, IN APPEAL FROM THE SUPERIOR 
COURT DISTRICT OF QUEBEC. 


Quebec, 14th JUNE, 1858. 


Coram Sir L. H. LAFONTAINE, Bart., C. J., AYLWIN, J., CARON, 
J., DUVAL, J. 


CHARLES E. LEVEY, Defendant in the Court below, APPELLANT 
and PAUL Sponza, Plaintiff in the Court below, 
RESPONDENT. 


1. The answers of parties to interrogatories on faits et articles, or their 
refusal to answer such interrogatories, supply,in commercial cases, the 
place of the memorandum in writing required by Statute of Frand. (1) 

2. A clerical error in the judgment of the Superior Court, by which 
the Defendant was condemned to pay £54 48. in lieu of £50 4s., will be 
corrected by the Court of Queen’s Bench: and the judgment will be 
affirmed, with costs, against the Appellant, if, on the other reasons of 
Appeal, the Court is against his pretentions. 


In June, 1857, Sponza instituted an action against Levey, 
to recover £60: In 1851, by deed pussed before Notaries, at 
Quebec, on the 24th November, Levey agreed to advance 
E. P. Lee, £5 a ton, on a certain ship then being built by him 
at Quebec. On the 18th June, 1852, Defendant agreed with 
E. P. Lee, to pay him another sum of ten shillings per ton, on 
the ship, said sum of ten shillings payable to the parties hav- 
ing claims on the ship, as contirmed by Lee, and signed a 
memorandum of such agrecinent, and delivered it to Lee. On 
the 16th July, 1852, Lee was indebted to Plaintiff in the sum 
of £50 4s. for rigging, masting, &c., the ship, and, then and 
there, confirmed his account, and required Defendant to pay 


(1) V. art. 1233 et 1235 ©. C. 
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the same. On the 8rd July, 1857, Defendant promised to pay 
Plaintiti his claim against the ship, to wit, the sum of £50 4s. 
“ which Defendant has often acknowledged to owe, and pro- 
mised to pay.” Defendant, pleaded : 1. That, on the 18th June, 
1852, he had paid to E. P. Lee a sum of money exceeding ten 
shillings per ton, on measurement of such ship, to wit, £545 5s., 
which sum was paid by him to parties having claims against 
the ship, as confirmed by Lee, and according to his express 
orders, 2. That, long previous to the institution of the action, 
and previous to the 16th July, 1852, he had paid to Lee the 
full amount agreed to be paid, under the memorandum of the 
18th June, 1852; 3. That no claim of Plaintiff, in respect of 
the ship, and confirmed by Lee, was ever presented to, or ac- 
cepted Ly Defendant. He also filed a défense au fonds en fuit. 
A Campbell, Notary, was examined by Plaintiff, and deposed 
that Defendant, previous to the putting to sea of the ship 
built by Lee on the representation made to him by witness, 
that if Plaintiff's account, amounting to £50 4s., were not 
paid, the ship would be seized, (Plaintiff having informed wit- 
ness that his intention was to seize,) Defendant said he would 

y it. That witness then turned to Plaintiff, who was in 
Defendant's office, and in Defendant's presence, said: “ Spon- 
za, you are perfectly safe; Mr. Levey will pay you.” Plaintiff 
thereupon, being satisfied, left, and the ship was not seized by 
him. e was also examined, and testified to the fact, that 
Defendant had often expressed himself to him, relative to 
Plaintiff's account, under the promise in writing, and said 
that he would pay it; he also proved its confirmation. The 
work done by Plaintiff was proved to be worth £50 4s. To 
the questions put to Campbell and Lee, by which it was 
sought to prove a promise to pay Plaintiff, objections were 
made by Defendant, on the ground that it was intended 
thereby to prove, by parol testimony, a promise by Defendant 
to pay the debt of a third person, without the proof of any 
memorandum in writing, signed by Defendant, containing 
such promise ; the promise in writing, referred to in the said 
question, not containing the name of Paul Sponza, as creditor 
of E. P. Lee, or as having any claim against the ship. The 
objections so taken were argucd at engucte sittings, before 
Bowen, C.J.,on the 10th September, 1857, and were overruled 
by him. On the 2nd October, 1857, Defendant moved to revise 
the rulings of the Chief Justice so made. On the 13th October, 
1857, the Superior Court (Morin, J., and Chabot, J.) refused 
to reject the questions so put. - Plaintiff submitted interroga- 
tories upon furts et articles, to Defendant, of which Nos, 2 
and 3 were couched in the following words: 2. Did you ever 
acknuwledge to owe, and promise to pay, to Plaintiff any sum 
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of money, for his work and labour done and performed on 
board the “Derry Castle?” Did you ever promise to pay to 
Plaintiff, or to Archibald Campbell, on his behalf, the amount 
sought to be recovered by the present action, or any amount 
or account or in full of the said work and labour done, as in 
Plaintiffs declaration alleged, on board of or to the ship or 
vessel called the “ Derry Castle?” If so, state what amount 
you promised to pay? 3. Are you aware that the vessel 
called “ Derry Castle” would have been seized, had it not been 
for your promise made to, or in presence of Archibald Camp- 
bell to pay the amount of Plaintiff’s claim?” To the second 
question he answered : “ Having been advised that I am not 
legally bound to answer this question, I refuse so to do.” To 
the third “ the same answer as the last.” Plaintiff moved that 
the facts stated in the second and third questions be taken 
“pro confessis.” At the hearing, before Morin, J., on the 
25th November, 1857. it was contended by Plaintiff, that the 
promise was not one falling within the provisions of the Sta- 
tute of Frauds ; because it was made, not to Sponza but to Lee, 
that he, Defendant, would discharge Lee’s debt to Plaintiff 
Hargreaves vs. Parsons, 13 M. & W. 561; Eastwood vs. 
Kenyon, 11 AD. & EL. 438; Barker vs. Bucklin, 2 DENIO 45. 
2. That Sponza had a lien, claim or privilege upon the ship, 
with a right of seizure, for the amount of his account, which 
right be abandoned on the faith of Defendant's promise to 
pay him, and that, consequently, that promise was not within 
the Statute. Walliams vs. Leper, 3 Burr. 1886; Houlditch vs. 
Milne, 3 Esp. 86. He, moreover, contended, that, even suppos- 
ing that it did fall within the provisions of the Statute, the 
memorandum in writing of the 18th June, 1852, could be 
explained by parol evidence, and that it would be valid 
though it did not specify amount of the debt of the creditor’s 
name. Taylor, on Evid., §§ 936, 937, 938, 939, 997, 1052. That 
the refusal of Defendant to answer the question on faits et 
articles established conclusively the promise made by him to 
pay the debt sued for. On the part of Defendant, it was 
contended that the promise was one falling within the provi- 
sions of the Statute of Frauds. That no memorandum in 
writing having been drawn up by which he had promised to 
pay Plaintiff the debt due by Lee, he was not bound. That 
the memorandum of the 18th June, 1852, was incomplete and 
insufficient. That he had, moreover, paid £545 5s. under it, 
which was more than he had agreed to advance (as was fully 
established by the proof.) That the want of the memorandum 
in writing could not be supplied either by the answers of 
Defendant, or by his refusal to answer the questions pro- 
pounded. On the 9th January, 1858, Morin, J., considering 
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the case us one falling within the Statute, delivered the fol- 
lowing judgment : “ Considering, that, by the laws of this 
country, and the practice followed, the judicial answers of the 
parties to interrogatories on fuits el articles, or their refusal 
to answers, are tantamount in their effect, on such actions, to 
adinissions in writing of the agreements or facts acknowledged, 
in such answers or affirmatively propounded in the questions 
unanswered ; considering, also that the right of interrogating 
parties on fuits et articles has not been abolished by the in- 
troduction of any portion of the Statute of Frauds, but that, 
on the contrary, the said right has been, by the Act of the 12th 
year of Her Majesty's reign chapter 38, declared to obtain in 
actions of a commercial nature, any law touching the rules of 
evidence to be observed in such cases to the contrary not- 
withstanding ; that Defendant has refused to answer to the 
second and third interrogatories put to him, and to which an 
affirmative answer would have been, in the present case, a 
sufficient proof of the agreement or promise mentioned in the 
declaration ; doth declare the said interrogatories confessés et 
avérés, and doth condemn Defendant to pay to Plaintiff, for 
the causes set forth in the declaration, the sum of £54 4s. 
without interest, &c.” Defendant appealed therefrom, and the 
judgment of the Court of Queen’s Bench is couched in the 
following terms: “Seeing that Appellant was bound to 
answer all, each and every the interrogatories propounded to 
him by Respondent, and that, upon his refusal to answer the 
second and third of the interrogatories, the same were duly 
and properly taken and held pro confessis and as an admis- 
sion, on the record of the promise relied upon by Respondent, 
superseding all other proof in writing of the debt claimed, and 
in no wise conflicting with any of the rules of evidence of the 
law of England in that behalf, and that, therefore, in the 
award of judgment made by the court below in favour of 
Respondent, there is no error. But, seeing that, in entering up 
Judgment against Appellant, the sum of £54 4s. has been, by 
a clerical mistake, inserted as being the amount in capital of 
the sum awarded to Respondent, in the stead and place of 
£50 4s. stated in the declaration and particulars as being the 
amount of the deht claimed by Respondent, and the promise 
of Appellant relied upon ; it is considered and adjudged, that 
the last judgment rendered in the Superior Court, at Quebec, 
on the 9th day of January last, be and the sune is hereby, 
affirmed ; and the court here, to the end that the said clerical 
mistake be corrected doth hereby order that the sum of £54 4s., 
inserted in the judgment, be altered to the suin of £50 4s, And 
itis further considered and adjudged, that Appellant do pay to 
Respondent, for the causes stated in the said declaration, the 
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said last-mentioned sum of £50 4s., with interest, from, &e., 
and costs of suit as well in the court below as in the court 
here, &c.” (6 J., p. 183.) 

KERR and Lemoine, for Respondent. 

PRIMROSE, for Appellant. 


SECURITY IN APPEAL. 


CoURT OF QUEEN’S BENCH, IN APPEAL, 
Montreal, 7th June, 1862. 


Coram Sir L. H. LAFONTAINE, Bart., Chief-Justice, DUVAL, 
MEREDITH et MONDELET, Juges. 


L. M. CouTLÉE, (Defdt. and Oppt. in court below,) Appellant ; 
and Hon. JOHN ROSE, (Plaintiff in court below,) Res- 
pondent. 

Held : That a Defendant and Opposant appealing from a judgment 
dismissing his opposition to the seizure of his lands, must give secu- 
rity " answer the condemnation of the principal judgment in the 
case. (1) 


Appellant had unsuccessfully tendered, before the Hon. 
Mr Justice Smith, (J. S. C.,) and the Hon. Mr. Justice Ber- 
thelot, (J. S. C.) security for costs alone, and now sought, by 
petition to have the security offered declared sufficient. It was 
established, in support of the petition, that the principal judg- 
ment had not been appealed from; that landed property, 
worth ten times the amount of that judgment, had been seized, 
under a writ of jie fucias, and still remained under seizure, 
and that, from the nature of the judgment. Plaintiff had 
moreover a builleurs de fonds privilege upon the property 
seized. 

McCorp, for Appellant: The proviso of the 23rd sec. of 
ch. 77, con. stat. L. &. requiring an Appellant to give security 
that he will “ answer the condemnation ” must be construed 
as meaning the condemnation of the judgment appealed from, 
which, in this case, is for costs alone ; and, the principal judg- 
ment not being appealed from, no security need be given to 
answer its condemnation; but even if the word “ condemna- 
tion were to be interpreted to mean the original condemna- 
tion in the suit, Appellant would still be exempt, under the 
subsequent provisions of the above section, from giving any 
heavier security than for cost, alone, upon his declaring that 
he did not object to the judgment given against him being 
carried into effect according to law, a declaration which, in 


(1) V. art. 1122 C. P. C. 
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this case, it would be unnecessary and absurd to require, in 
view of the facts that Appellant could not object to the judg- 
ment, (the principal judgment of course) the delay to appeal 
having long ago elapsed, and that the judgment was actyally 
being carried into effect under a writ of execution, by virtue 
of which, property, worth ten times the amount of the con- 
demnation, had been seized and still remained under seizure. 
Had Appellant appealed from the principal jndgment, giving 
security for costs alone, and a written consent to the execution 
of the judgment, and, subsequently, filed an opposition, he 
would surely not be required, in an appeal from an adverse 
judgment upon his opposition to give security to answer the 
principal condemnation, else he would be giving greater secu- 
rity to appeal from the incidental than from the principal 
judgment in the suit, well, in the present case, he claimed to 
to be virtually in the same position. The decision in Lampson 
and Wurtele was probably. based upon circumstances different 
from those of this case, and, as reported, can form no safe 
guide, because neither the circumstances of the case nor the 
reasons of the decision are given. 

LAFLAMME, R., for Respondent, argued : That, if Opposants 
were allowed to appeal upon such easy terms as giving secu- 
rity for costs alone, every Defendant would becume an Oppo- 
sant, and then an Appellant for the sake of indefinite delay, 
and the ends of justice would be frustrated ; that the effect of 
the appeal wus to retard the execution of the principal judg- 
ment, and, therefore, the security should cover the amount 
of the principal condemnation ; that this point, moreover, had 
already been decided, in 1847, by the then Court of Appeals, 
in the case of Lampson and Wurtele (reported in the 2 R. J. 
À. Q., p. 281,) und this decision ought not to be disturbed. 

MONDELET, J., dissentiens : Appellant dues not call in ques- 
tion the principal judgment, and I can see neither the reason 
nor the law requiring him to give security to answer the con- 
demnation of that judgment. My respect for decisions does 
not go so far as to make me adopt them, when they appear 
to be evidently erroneous. 

DuvaL, J.: Defendant stays the execution of the principal 
judgment, just as effectually, by an appeal from the judgment 
upon his opposition, as he would have done by an appeal from 
the principal judgment itself, and should, therefore, be obliged, 
in either case, to give the same security. 

MEREDITH, J.: ‘There might be cases in which security, such 
as that tendered in this instance would be considered suf—c’ent, 
but this does not appear to be a case of that description, nor 
do I think thut the decision already given in Lampson and 

TOME X. 17 
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Wurtele should be disturbed by the contrary judgment of a 
mere majority of this court. Petition rejected. (6 J., p. 186.) 
T. McCorb, for Appellant. . 
J,AFLAMME and LAFLAMME, for Respondent. 


INTERVENTION OF ASSIGNEE. 
SUPERIOR COURT, Montreal, 22nd September, 1863. 
Coram BERTHELOT, J. 
RosE vs. COUTLÉE, et COUTLÉE, Opposant. 


Held: That an assignee of a Plaintiff cannot, by motion, claim to be 
made a party to a cause, the proper course being to apply by petition to 
intervene, he being a stranger to the record. 


This was a motion by Robert Conroy, who claimed to be 
permitted to appear in the cause as the cessionnaire of Plain- 
tiff, for the purpose of contesting an inscription de faux made 
by Opposant. Bethune, showing cause, contended that, as the 
applicant was a stranger to the record, he had no right to 
make a motion in the cause, and that his proper course was to 
proceed by petition. 

PER CURIAM: It is necessary here to rerrulate the proper 
mod of procedure, and, in doing so, the court does not hesitate 
to say that a stranger cannot make a motion in a cause, and 
that his first step ought to be to petition the court to be allowed 
to intervene. The party will therefore take nothing by his 
motion. Motion rejected. (7 J., p. 284.) 

R. and G. LAFLAMME, for Plaintiff and Applicant. 

STRACHAN BETHUNE, for Opposant. 


SALE.— DELIVERY. 
SUPERIOR COURT, Montreal, 27th March, 1862. 


Coram SMITH, J. 
LUSSIER vs. MCVEIGH. 


Held: If fivelots of land have been sold in one lot, en bloc, and for one 
price,and the purchaser has only obtained possession of four of them, 
the purchaser being sued forthe balance of purchase money, is not well 
founded in pleading that the lot he failed to obtain possession of, is 
worth a larger sum than the rest of the lots, and that, therefore,, he is 
entitled to have the value of such lot deducted from the original prix de 
vent? of the five lots. But he is entitled to a diminution of one-fifth ofthe 
purchase money of the whole five lots, under the action quanto minoris.(1) 


‘1) V. art. 1501 C. C. 
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The declaration alleged that Defendant had bought from 
Plaintiff five lots of land, containing 934 acres, for the sum of 
£140, on account of which the sum of £70 had been paid, 
leaving a balance of £66 for which the action was brought. 
Defendant admitted the sale of the land, but alleged that he 
had never been put in possession of one the lots, No. 22, con- 
taining 200 acres. That the said lot was worth £120, and that 
he had a right to have said sum deducted from the sum sued 
for, and to have the sum by the deed of sale, promised to be 
paid by Defendant, reduced to the extent of the value of said 
lot of which Defendant did not obtain possession. 

PER CURIAM : This is an action for the balance of the pur- 
chase money of five lots of land. The five lots were bought en 
bloc, in one lot of 930 acres, and for the sum of £140, on account 
of which Defendant paid £70 ; Defendant only got possession 
of four of the lots. Plaintiff sued him for the price remaining 
unpaid, and he pleaded that the lot he did not obtain posses- 
sion of was the only valuable one, and worth all the rest to- 
gether. But the court is of opinion, that, as all the lots were sold 
as one lot, and for one price, it must be considered that the 
whole five lots were purchased as being of equal value. Defen- 
dant is therefore only entitled to a diminution of one-fifth of 
the original price, or the value of the lot he failed to obtain 
possession of. The action was the old one quanto minoris. 
Judgment for sum sued for, less one fifth of £140. 

THE Court: “ Considering that Plaintiff hath fully proved 
that he did, on the 12th day of July, 1852, sell and make over 
to Defendant, accepting thereof by Francis Xavier Bastian, 
his legally constituted attorney for that purpose, all these 
certain lots of land described in the deed of sale, as all and 
singular the certain lots of land being composed of lots 
number 12, 27, 28, in the Ist range, and lot n° 22 in the 3rd 
range, and lot n° 20 in the 4th range, all these lots situated in 
the Township of Litchfield, in the County of Ottawa, and 
District of Montreal, containing 934 acres of land, and usual 
allowance for highways, with all and every the members 
and appurtenances thereunto belonging, at and for the price 
and sum of £140 in the whole, and on account of which 
Plaintiff, in and by the said act, acknowledged to have 
received the sum of £70, and that there now remains due on 
the sale by Defendant a balance of £70, with interest thereon 
from the 12th day of July, 1853, according to the terms and 
conditions of the sale. And, further, considering that Defen- 
dant hath fully established that he Defendant, hath never 
been put in possession, by Plaintiff, of the lot n° 22 in the 3rd 
range of Litchfield, consisting of about 200 acres more or less, 
so sold and conveyed by the deed of sale, and that, by reason 





260 RAPPORTS JUDICIAIRES REVISES 


thereof and by law, Defendant hath a right to demand a cor- 
responding reduction in the price of sale according to the 
terms of the contract of sale. And, further, considering that sale 
was made of five lots of land, en bloc, without any reference 
to the superficial contents of the four lots, or without any de- 
duction in the value thercof, and for a quantity of land suy-po- 
sed to contain 930 acres in all, and for a single price stated as 
the price and value of the whole tive lots of ground. And that, 
by reason of the non-delivery of the said tive lots, Defendant is 
entitled to claim adiminution of one-tifth of the whole price 
thereof and no more, to wit, the sum of £28. And further, 
considering that Defendant hath failed to shew in law, or by 
reason of any thing alleged in the peremptory exception, 
pleaded by Defendant, any right to claim any damages beyond 
the diminution of the price of sale from Plaintiff, or to have 
and attain the conclusions by him taken in said exception. 
The court doth overrule the exception of Defendsnt, and doth 
condemn Defendant to pay to Plaintift the sum of £42, being 
the balance due to Plaintiff on the sale, with interest thereon 
from the 12th day of July, 1853. And the court, proceeding 
to adjudge upon the merits of the incidental demand made 
and filed by Defendant, doth also, for the reasons assigned 
above, and by reason of the absence of all proof in support of the 
incidental demand, dismiss the incidental demand. (6 J., p. 188.) 
OUIMET and Morin, for Plaintiff. 
A. and W. ROBERTSON, for Defendant. 


RESPONSIBILITY OF COMMON CARRIER. 
CourT OF QUEEN’S BENCH, Montreal, 12th November, 1863. 


Coram Sir L. H. LAFONTAINE Bart., Chief Justice, DUVAL, J., 
MEREDITH, J., MONDELET, J., BADGLEY, J. 


Davip Torrance, et «l., (Plaintiffs in the court below,) Ap- 
pellants, and HUGH ALLAN, (Defendant in the court 
below,) Respondent. 


Held: That a common carrier can limit his liability by conditions 
inserted in the Bill of Lading. 

2nd. That a common carrier, who receives goods on board his lighter, 
is not liable for loss arising from a delay in transhipment, owing tox 
sort shipment of the goods, when the Bill of Lading contained a clause 
that, if, from any cause, the goods did not go forward on the ship, the 
same should be forwarded by the next steamer of the same line. (1) 


This was an action brought by Plaintiffs against one of the 
owners of the steamer, Anglo-Saxon, claiming £188 7s. 11d., 


(1) V. art. 1676, C. C. 
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damages for the loss sustained by the detention of 472 barrels 
of flour, out of 495 barrels delivered to the agents of the stea- 
mer, Edmonstone, Allan & Co., at Montreal, for conveyance to 
Liverpool, by that steamer, in October, 1857. The flour was 
delivered to the agents of the steamer on board of lighters 
provided by thei, at Montreal, and a bill of lading was granted 
in the usual form, as shipped on board of the Anglo-Saxon. 
That vessel, however, only carried 23 barrels of the flour to 
Liverpool, and left the remainder at Quebec, where it was 
stored in the warehouses of the steamer, until the next steamer 
of the Canadian Ocean Line, the North American, left, a 
fornight afterwards, and no notification of the detention was 
given to the shippers. The 23 barrels arrived at Liverpool and 
were sold at 36s. sterling per barrel, the then market price, 
at which rate, moreover, the whole quantity had been agreed 
to be sold by the agents of the shippers, but which sale they 
were unable to complete owing tothe non-arrival of the flour. 
The residue of the flour was subsequently sold on its arrival 
for lower rates, realising a los as stated above. Defendants 
relied upon a certain contract which they set up in the pleas, 
between Edmonstone, Allan & Co., and the firm of Routh & Co. 
to provide freight by the Anglo-Suxon, to sail from Quebce 
on 10th October, of 20,000 bushels of wheat and 1000 barre's 
of flour, provided the steamer had room, the wheat and flour 
to be delivered on board the lighters of the steamer, at Mon- 
treal, on the demand of the agents, and they further alleged 
that Routh & Co., had sold to Plaintiffs freight by said steamer 
for 500 barrels of said flour, subject to the same conditions. 
Defendants further set up a clause in the bill of lading of the 
following tenor : “ In case the whole or any part of the goods 
shipped herein be prevented by any cause from going on said 
steamer, the owners of the steamer are only bound to forward 
them by the succeeding steamer of the line.” They further 
alleged, that the 495 barrels of ftour were lightered to Quebec, 
with all due despatch, and such portion thereof as the steamer 
had room for was taken on board, and that only such portion 
as she could not take on board was left behind, and, after- 
wards, sent forward by the sueceeding steamer of the line. 
The opinion of Mr. Justice Berthelot, on rendering judgment 
in the Superior Court, will be found beneath. 

BERTHELOT, J.: La question soulevée par la contestation 
est celle de la responsabilité du commissionnaire, ou common 
carrier, pour ne pas avoir transporté de Montréal & Liverpool, 
aussitôt qu'il aurait dû ou pu le faire (suivant le Demandeur), 
une certaine quantité de grains qu'il s'était obligé de trans- 
porté par bill of ludiny du 7 octobre, 1857. Et, en second lieu, 
jusqu’à quel point le commissionnaire peut limiter son obli- 
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gation principale de transporter, en insérant dans le connais- 
sementdes restrictions ou limitations acette obligation. L'action 
est dirigée contre le Défendeur seul, comme common carrier 
and trader, propriétaire, avec certaines autres personnes incon- 
nues au Demandeur, d’un steamer, l'Anglo-Saxon, employé 
par eux & faire leur commerce de common carriers entre 

ontréal, Québec et Liverpool. Les Demandeurs, par leur 
action, réclament du Défendeur £188 7s. 11d. pour dommages 
à eux occasionnés par la négligence du Défendeur de trans- 
porter, par le steamer Anglo-Saxon, 495 quarts de fleur, que, 
par connaissement, du 7 octobre, 1857, signé par la compagnie 
Edmonstone, Allan & Co., agents de la compagnie propriétaire 
du steamer, dont ils étaient membres, s'était obligée de trans- 
porter de Montréal à Liverpool, par le voyage alors prochain du 
steamer, qui devait luisser le port le 10 octobre 1857. Le con- 
naissement contenait la restriction suivante: “ In case the 
“ whole or any purt of the goods specitied therein be prevented 
“ by any cause from going in said steamer, the owners of said 
“ steamer are only bound to forward them by the succeeding 
“ steamer of the Hine.” L’ Anglo-Saxon laissa le port de Québec 
le 10 octobre en ne prenant & son bord que 23 des dits quarts, 
Jaissant 472 des dits quarts pour le steamer suivant de la méme 
ligne devant partir 15 jours plus tard. Cette derniére quantité 
n'étant arrivée à Liverpool que vers le commencement de 
novembre 1857, alors que le prix de lw fleur avait baissé, les 
Demandeurs réclament comme dommages la différence entre 
les prix de la fin d'octobre et du commencement de novembre 
1857. A cette demande, le Défendeur a plaidé que la compa- 
guie propriétaire du steamer, par ses agents, Edmonstone 

llan & Cie., avait contracté le 24 septembre, 1857, avec la 
société de Routh & Cie., pour le fret de 20,000 minots de blé et 
1000 quarts de fleur par I’ Anglo-Saxon, provided she has room, 
pourvu qu'il y eût place à bord pour cette quantité. Les dites 
quantités devant être livrées à bord des lighters du steamer au 
port de Montréal ; que, le 2 octobre 1857, suivant les usages du 
commerce, Routh & Cie, avaient transporté aux Demandeurs 
leur droit au fret susdit, jusqu’à concurrence de 500 quarts, et 
aux conditions susdites ; que, le 7 octobre 1857, les Demandeurs, 
par suite de ce que dessus, avaient délivré & Edmonstone, Allan 
& Cie, 495 quarts de fleur, et que ces derniers avaient signé 
le connaissement qui avait été préparé par les Demandeurs 
eux-mêmes ou leurs agents, et contenant l'exception susmen- 
tionnée, et que cette quantité de 495 quarts fut envoyée & 
Québec pour être mise à bord de l’Anglo-Saxon qui ne put en 
prendre que 23 quarts, et que les autres 472 quarts restérent 
& Québec pour étre envoyés par le steamer suivant North 
American, et que, sous ces circonstances, les Demandeurs ne 
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pouvaient avoir plus de droit que Routh & Cie, aux droits de 
qui ils étaient, et, qui n’avaient eu droit de charger 1000 quarts 
a bord de ]’Anglo-Suxon que conditionnellement et sous les 
restrictions et exceptions auxquelles ils avaient consenti, lors 
du contrat du 24 septembre. Les Demandeurs ont répondu 
généralement, et ont prétendu que le Défendeur étuit respon- 
sable des dommages qui leur étaient résultés par suite du 
retardement du transport des 472 quarts de fleur, tout comme 
il aurait été responsable de leur perte pendant qu'ils étaient 
sous sa garde et en sa possession. La preuve testimoniale cons- 
tate les faits suivants: Que le contrat de fret intervenu le 24 
septembre 1857, entre Edmondstone Allan & Co. d’une part, 
et Mitchell, broker, pour Routh & Co. n'avait eu lieu qu'à la 
condition que l’Anglo-Suxon aurait de la place à son bord ; que 
le transport de partie du contrat de fret par Routh & Co. aux 
Demandeurs, ainsi que fait par l'entremise de Esdaile, broker 
avait eu lieu suivant les usages du commerce, à Montréal, et 
que c'était une transaction de tous les jours. Il est aussi prouvé 
par Routh qu'en chargeant Esdaille de faire cette transaction 
pour lui il avait dû l’avertir des conditions auxquelles il avait 
obtenu le contrat de septembre 1857, de Edmondstone, Allan 
& Co. Scott, l'agent de la compagnie des steamers, à Québec, 
d'où ils devaient partir, s'exprime ainsi dans sa déposition : 
“ The reason why the flour of Plaintiffs was not all sent by 
“ Anglo Saxon was that she was fully laden with other freight 
“ engaged previously. All the flour of Plaintiff that the Anglo 
“ Saxon could take was shipped by her, the remainder was 
“shipped by the North American steamer, the next steamer 
“of the line. When I say that the reason why the flour of 
“ Plaintiff was not all sent by the Anglo Sazon, was that she 
“was fully laden with other freights engaged previously, I 
“ mean to say that other cargo had arrived and been laden on 
“ board the Anglo Saxon, in order of arrival and in connec- 
“tion with the memorandum of the engagements for ship- 
“ment received from Edmondstone, Allan Co., the agents of 
“the line in Montreal, where the full cargo for the ship was 
“ engaged.” Nous avons ainsi la preuve qu'aucune négligence 
ne peut être imputée au Défendeur ou à ses agents. Il était 
bien compris par toutes les personnes qui ont été parties aux 
contrats du 24 septembre et du 10 octobre 1857, que l'Anglo 
Saxon ne prendrait que ce qu’il pourrait prendre du fret retenu 
ou engagé pour son voyage, que la livraison s'en ferait aux 
agents du steamer, à Montréal, pour par eux être transporté 
à Québec, pour y être mis à bord de ce steamer ou du steamer 
suivant de la même ligne. Il est également prouvé que les 
arrangements de la ligne étaient tels, qu'il fallait alors déchar- 
ger et charger un steamer en trois ou quatre jours, et que ce 
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n'était qu'à la veille du départ qu'il pouvait être exactement 
connu combien le steamer pouvait prendre de la charge, lors- 
que le nombre des passagers était connu et certain. D'ailleurs 

avid Torrance, un des Demandeurs, a écrit ou rempli lui- 
même le bill of lading, et il s'exprime ainsi, dans sa déposition : 
“ The whole flour was lightered to Quebec with due Jespatch, 
“ so far as I know.” Il n’y aurait donc eu ni surprise, quant 
aux conditions du bill of lading, ni négligence à Montréal de 
la part de Edmondstone, Allan & Co. ou de leurs préposés à 
Québec. Si la fleur n'a pas été expédiée par l'Anglo Sazon le 
10 octobre, c'est uniquement et simplement, parce que, confor- 
mément à ce qui avait été stipulé et prévu dès le 24 septembre 
1857, la charge de ce steamer était complète lorsque la fleur 
du Demandeur est arrivée à Québec, le 9 ou le 10, après n'avoir 
été livrée à Montréal que le 7,à Edmondstone, Allan & Co., 
ce qui ne laissait que 2 ou 3 jours pour la rendre à Québec et 
le charger. Il n’y a rien dans tout cela pour constituer le Dé- 
fendeur ou les propriétaires du steamer en négligence. La con- 
dition insérée dans le bill of lading n’est pas en contradiction 
de ce qui est de l'essence du contrat du fret. Il est vrai que, 
dans ce contrat, celui qui s’oblige à transporter est responsable 
de la chose qui lui est confiée, 11 doit en prendre tout le soin 
possible et il est responsable de la perte par sa négligence ou 
par accident autre que celui de force majeure. Il ne pourrait 
pas, dans un pareil contrat, insérer valablement une condition 
qui l'affranchirait de la perte de la chose résultant par exemple 

e leakage ou breakage, parce que ce serait en contradiction de 
l'essence même du contrat qui l’oblige, comme je viens de le 
dire, à prendre soin de la chose et l'en font responsable vis-à- 
du propriétaire, mais il peut bien dire: je transporterai la chose 
dans ce steamer ou dans un autre qui m’appartient, cette 
semaine ou la semaine prochaine, suivant que je pourrai prendre 
la charge. Les Demandeurs ont cité, comme venant à leur 
secours le jugement rendu dans une cause de Harris vs. Ed- 
mondstone, mais il n'y a aucune analogie avec le cas actuel. 
Dans ce cas là, les Défendeurs vouluient s'affranchir de leur 
responsabilité de la perte de la chose qui était arrivée cassée, 
en disant tout simplement qu'il y avait une condition du bill 
of lading, qui les exemptait au cas de breakage, c'était une 
contradiction manifeste de leur obligation principale, et une 
pareille condition est nulle et illégale, Pardessus, vol. 2, p. 
542, puis ils ne se donnèrent pas même la peine d'expliquer 
comment l'accident était arrivé, et comment l'objet transporté 
avait pu être cassé, c'était un cas bien différent de celui-ci. 
Dans la cause de Huston vs. Le Grand Tronc également citée 
par les Demandeurs il s’y agissait de la perte de la chose à 
transporter pur incendie pendant qu'elle avait été laissée 
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dans les hangars de la compagnie. Cette dernière plaidait 
qu'elle n’était pas responsable parce que l'incendie était un 
accident de force majeure, ce qu'elle ne put justifier à son 
enquête, 11 apparaissait, au contraire, qu'une quantité de coton 
saturée d'huile laissée dans un coin assez longtemps pour 
senflammer avait dû être la cause du feu, ce qui était un 
acte de négligence dont la compagnie était responsable. La 
présente cause ne présente pas un cas de négligence que l'on 
puisse imputer au commissionnaire. I] s'est seulement réservé 
par une clause particulière de son contrat de transporter la 
chose dans un autre vapeur, un peu plus tard, suivant qu'il lui 
serait possible, en suivant les arrangements de sa ligne de 
steamers, ainsi qu'il était alors d'usage, je ne vois rien dans 
toute la preuve et dans les circonstances de la cause qui puisse 
rendre le Défendeur, pour cause de négligence ou autrement, 
responsable des dommages que le Demandeur réclame. Quant 
à la somme de £9 10s. 6d. payée par les Demandeurs au 
steamer Napoléon, pour fret de Montréal à Québec, dont le 
Défendeur leur a fait offre avec 35s. de frais, ces deux sommes 
devront leur étre payées, pour les rembourser de ce que le 
Défendeur aurait dû payer lui-même. Il n’y a pas de difficulté 
là-dessus, mais l'action devra être déboutée quant aux dom- 
mages. Le jugememnt de la Cour Supérieure est comme suit: 
La Cour: Considérant que le contrat intervenu entre les 
Demandeurs et lu société commerciale propriétaire du steamer 
Anglo Saxon dont le Défendeur est un des associés au moyen 
du connaissement en date du 7 octobre 1857, pour le transport 
de 495 quarts de fleur, de Montréal & Liverpool, par le steamer 
Anglo Saxon, sous les restrictions et conditions mentionnées 
au connaissement, n'a été ainsi fait de part et d'autre, que par 
suite et comme suite du contrat intervenu le 22 septembre 
1857, entre la compagnie propriétaire du steamer Anglo 
Saxon et’la société de commerce de H. Routh & Cie pour le 
transport pour ces derniers de la quantité de 20,000 minots de 
blé et 1,000 quarts de fleur, de Montréal à Liverpool, par le 
steamer Anglo Suxon, à la condition toutefois qu'il y eût 
place à bord d'icelui, lors de son voyage alors prochain, la 
société de Routh & Cie. ayant depuis, savoir le 2 octobre 1857, 
vendu et cédé aux Demandeurs ses droits au contrat en der- 
nier lieu cité du 22 septembre, 1857, pour le transport de 500 
quarts de fleur de Montréal à Liverpool, sous les restrictions 
et conditions de ce dernier contrat. Considérant de plus que 
ce nest par aucune négligence qui puisse être imputée au 
Défendeur, si toute la quantité de 495 quarts de fleur n'a pu 
être transportée à Liverpool par le steamer Anglo Suxon, 
mais bien par suite d’empéchements prévus et des réserves 
stipulées lors des contrats ci-dessus mentionnés du 22 de 
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septembre et 7 octobre 1857, ce qui n’était pas contraire à la 
loi, ni à ce qui est de l'essence de pareils contrats, et, par con- 
séquent, que le Défendeur ne saurait être responsable des 
dommages que les Demandeurs réclament par leur action, 
pour la diminution dans le prix et la valeur des 472 quarts de 
fleur lors de leur arrivée à Liverpool, où ils ne furent trans- 
portés que 15 jours aprés par le steamer North American. 
A débouté et déboute l’action des Demandeurs, quant à cette 
partie. Et adjugeant sur la partie de l’action par laquelle les 

emandeurs réclament du Défendeur la somme de £9 103. 5d. 
Et considérant que le Défendeur en a fait et consigné les 
offres devant cette cour avec £1 15s. de frais a adjugé et 
adjuge que les dites sommes ainsi déposées soient payées aux 
Demandeurs. 

The Appellants argued in appeal that the judgment which 
has been rendered, and whereby Respondents have been exone- 
rated from liability, is erroneous and ought to be reversed. 
The general principle applicable to the case may be thus stated : 
“ A carrier is bound not only to transport the goods entrusted 
“ to him safely but to do so within a reasonable time, and he is 
“ bound to account for the value at the expiration of that time. 
“ It is as much a part of his contract, as to deliver them in 
“ good condition ; and in commercial adventures, time is one 
“ of the elements upon which they are undertaken, and con- 
“ trols the results.” Flanders, § 313, and vide Rathbone vs. Neal, 
4 Louis, R. 563. As to the liability for the decline in price, the 
pretension of Appellants, while reasonnable, is sustained by 
authority. “ Thus, where the decline in price happened during 
a delay in transportation, for which there was no legal excuse, 
the carrier would no doubt be liable.” Redfield, on Radways, 
page 234, § 124. In Louisiana, in an analogous case, the carrier 
was held liable for the decline in price. “ If the owners of a 
“ steamboat agree to transport goods, aud suffer theif captain 
“ to depart without them, they are liable in damages for the 
“ difference in value of the goods at the time of its arrival and 
“ that of the arrival of the boat in which they were to have 
“ been shipped.” Lowry & Young, 1 L. 233. Is there anything 
in the facts of this case then to withdraw it from the appli- 
cation of these authorities. and exonerate the carrier from the 
consequence of his own neglect ? The Appellants contend there 
is not. The Respondents, by their plea, pleaded in defence to 
the action, 1st. that a contract note by the intervention of a 
broker, had been made between the agents E. A. & Co. and a 
mercantile firm of Routh & Co., to provide freight by the 
Anglo-Saxon, to sail from Quebec on 10th October, of 20,000 
bushels of wheat and 1000 barrels of flour, “ provided the 
steamer had room,” and that Routh & Co., had sold to Appel- 
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lants freight by said steamer for 500 barrels of flour, subject 
to the same conditions; and 2ndly, that a clause in the bill of 
lading exonerated Respondents. The Appellants maintained 
with regard to the first branch of the defense: Ist. That these 
contracts cannot be legally invoked in this cause, having been 
merged in the bill of lading. “ The settled rule is that when a 
“ contract has been reduced to writing, it is understood as ex- 
“ pressing the final conclusion of the contracting parties and 
“ fully accepted as merging all prior negociations and unders- 
“ tandings whether agreeing or inconsistent with it.” Smith, on 
Contracts, 27 note: “ All contemporaneous writings relating 
“to the same subject matter are admissible as evidence pro- 
“ vided only they are of equal solemnity with the principal 
“ document, and that no oral testimony be required for the 
“ purpose of connecting them therewith.” Taylor, on Evidence, 
vol. 2, § 826. A similar rule is to be found in the french law. 
“ En générale aucune piéce privée ne saurait prévaloir au con- 
“ naissement. Elle ne peut l’emporter sur la preuve publique 
“ de cet acte.” Boulay, Paty, 283, vol. 2. But should the court 
be of opinion, that these contracts are admissible evidence, 
Appellants contend that they makein favor of their preten- 
sions. The contract between Routh and Edmonstone, Allan & 
Co., it is true, was conditional upon there being room in the 
steamer for the flour, but it was to be delivered upon the 
demand of the agent at Montreal. Such demand was then a 
distinet declaration that there was room in the steamer ; and, 
in accordance with such a demand, the flour was delivered to 
and assumed by the carrier, who then became bound to carry 
it by the Anglo-Saxon on her then voyage. But, to turn to 
the second branch of the defence, viz: the condition in the 
bill of lading, Appellants maintain that this exception does 
not exclude the carrier from liability for his negligence and 
misconduct is not carrying the flour by the Anglo-Saron. In 
the eye of the law, the flour must be regarded as being in fact 
on board of the said steamer. It was in the custody of the 
carrier and in his lighter, and he had granted a bill of lading, 
declaring it to be shipped on board of the Anglo-Saxon. “ If 
the master receive goods at the quay, or sent his boat for 
them, his responsibility commences with the receipt.” Abbott, 
page 426, 6th Amer. Edit. (345). The Respondents received 
the goods, and all the responsibilities of the carrier with regard 
to the flour, had in fact come into force, and were then imme- 
diately operative and effective. The Respondents, however, 
seek to avail themselves, in order to relieve them from this 
responsibility, of the exception in the bill of lading. With 
regard to this, however, it must be borne in mind, that the 
carrier is bound if he seeks to take advantage of aspecial excep- 
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tion to prove not only that the cause of the loss was within the 
exception, but also that there was on his part no negligence or 
want of due care. Greenleaf, vol. 2, § 219. What then does the 
carrier assign as a sufficient reason for bringing him within this 
exception, und justifying him for not carrying the flour by that 
trip of theAnylo Saxon ? Only that he had filled up the vessel 
with other freight. Is this “ a cause,” sufficient to entitle him to 
the benctit of the exception, and to permit him to carry the 
goods to the detriment and without the knowledge of the 
owner, on another vessel after a considerable delay ? The 
Appellants submit that, even if we assume that the carrier 
could so restrict his liability as to avoid responsibility for his 
own negligence, a proposition which cannot be defended, 
according to the principles which prevail in our law, the cause 
set up, is not such a cause as was contemplated by the words 
of the exception. The expression “ any cause,” can only be 
legally and reasonably interpreted to mean a cause indepen- 
dant of the mere act, will, or control of the carrier, and that 
his mere filling up of the vessel with other goods, was not 
such a cause as to exonerate him from his common law lia- 
bility. The doctrine laid down in Pardessus, vol. 3, page 199, 
n° 726, when treating of the delivery of goods in port, may 
be cited in illustration of this view : “The captain is bound 
to deliver the merchandize to the consignees indicated to him 
within the delays accorded by the agreement or usage for 
uploading d@ moins que des cuuses indépendantes de sa vo- 
lonté ou tle ses faits ne l'en empechent.” Here no such inde- 
pendant causes are even pretended to exist. 

RITCHIE, fur Respondent argued us follows: It will be 
borne in mind that in the year 1857, the steamship of the 
line to which the Anglo Suzon belonged stopped at Quebec, 
not coming up to Montreal. The principal freight engagements 
were however made at Montreal, through the agents, Ed- 
monstone, Allan & Co. Owing to these circumstances and to 
the fact that the number of steerage passengers (by the 
number of whom the capacity of the ship for freight was 
materially affected) was not known previous to the vessel’s 
departure, it was absolutely necessary that freight should be 
engaged conditionally. The practice of conditional engageinents 
of freight was consequently adopted. To guard against the 
possibility of misunderstanding, the owners of the stemmers, 
in the present instance, made it an express condition whtn 
the freight was originally engaged hy Rae & Mitchell, the 
brokers, that the flour would only be taken “ provided the 
steamer has room.” This limited and conditional right to the 
carriage of flour at a certain rate was transferred by Routh 
& Co., to Appellants. No greater right could be assigned by 











DE LA PROVINCE DE QUEBEC. 269 


the former firm than that which they themselves possessed. 
The original contract consented to by the agents of the line 
of steamships foresaw the most probable reason which might 
operate a failure to carry by the “ Anglo Saxon” want of room, 
and the undertaking was accordingly conditioned upon there 
being room in the steamer. The bill of lading contains the 
same condition, although the terms are more general, so as to 
cover other possible causes of detention. This bill of lading 
was prepared ready for signature by Appelants themselves in 
their own office, the written portion being in the handwriting 
of Mr David Torrance, one of Appellants. That gentleman 
virtually admits that the bill of lading was merely the swite 
of the previous contracts, for he says that, before signing it, 
the agents must have been notified of the transfer to his 
firm. There was, therefore, no deception cr surprise on the 
part of the owners of the steamships or their agents, and 
the liability of Respondent for the damages claimed in this 
case must depend simply upon the answer to the question, 
“ had the “ Anglo Saxon” room for Appellant’s flour, or not ?” 
The evidence of Scott, the shipping clerk at Quebec, is con- 
clusive upon this point. He states distinctly that the ship was 
fully laden with cargo previously engaged ; that she took all 
of the flour for which she had room. The legal position of 
Respondent, as a common carrier, is precisely the same in this 
case, under the conditional engagement entered into by him, 
as it would have been had he refused to carry the flour by 
the “ Anglo Saxon.” In that case an action of damages would 
only have lain against him upon proof that the ship either 
was not fully laden or that she had accepted cargo tendered 
subsequently to the demand of Appellants; in other words, 
that it had been in the power of Respondent to take the flour 
on board. The evidence of Scott, proving conclusively the 
inability of Respondent to carry the flour, for the reason that 
there was no room for it, would, in such an action, have exo- 
nerated him. It cannot he less effective in the present case. 
MONDELET, A. J.: My opinion on this case is: Ist. That the 
contract with Routh & Co., of which Plaintiffs became trans- 
ferree cannot affect the undertaking of Defendant in favor of 
Appellants to transport to Liverpool, the 495 barrels of flour 
as agreed by the Anglo Suxon. The two contracts, are in- 
dependent of one another ; 2nd. the word “ cause,” can’t mean 
any cause whatever, because it would mean any cause which 
Appellants could create themselves, which would be absurd: 
It must mean or does mean, a caus2 beyond Defendant’s con- 
trol, a reasonable cause, moreover. I am, therefore, of opinion 
the judgment of the court below should be reversed, and judg- 
ment rendered for Appellant for the £188 7s 11d as claimed 
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in their declaration, together with costs in this and in the 
court below. 

MEREDITH, J.: | think that the judgment of the Superior 
Court, and the reasons assigned in support of it by Mr. Jus- 
tice BERTHELOT, are right; and I propose to confine the few 
observations I am about to make, to the point urged by Ap- 
pellant, as to the inadmissibility of evidence respecting the 
conditional freight engagement, between Respondents and 
H. Routh & Co., and respecting the transfer of a part of the 
rights of H. Routh & Co. under that engagement, to Appel- 
lants. The latter rely upon the rule “ that, when a contract 
“ has been reduced to writing, it is understood as expressing 
“the final conclusion of the contracting parties, and fully 
“accepted as merging all prior negociations and understand- 
“ ings whether agreeing or inconsistent with it.” This rule is 
doubtless x most salutary one ; but like other general rules it 
is subject to certain exceptions, and one of those exceptions 
is : “ That parol evidence muy in all cases of doubt, be adduced 
“ to explain the written instrument, or in other words to enable 
“the court to discover the meaning of the terms employed, 
“ and to apply them to the facts. (1) The Appellants themselves 
contend that “ The expression any cause can only be legally 
“and reasonably interpreted to mean a cause independent of 
“the mere will or control of the carrier; and that his mere 
“ filling up of the vessel with other goods, was not such a 
“ cause as to exonerate him from his common law liability.” 
In short Appellants contend, in effect, that the words “ any 
cause” in the bill of lading must be understood as meaning 
any reasonable cause; and, hence, it becomes necessary to 
know, what the parties meant by uny reasonable cause, and, 
for this purpose, I think we may well refer to the engagement 
for freight, in consequence of which, the bill ‘of lading was 
made. But, even if we had to decide the case irrespective of 
the engagement for freights, I think the exception in the bill 
of lading, read by the light of the surrounding circumstances, 
will be sufficient to justify the judgment of the Superior Court. 
Judgment confirmed. (6 J., p. 190 et 8 J., p. 57.) 

TORRANCE and Morris, for Appellants. 

ROSE and RITCHIE, for Respondent. 


(1) 2 Taylor, n° 937. 
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BUILDER’S PRIVILEGE. 
SUPERIOR COURT, Montreal, 30th October, 1861. 
Coram BERTHELOT, J. 


CLaPIN vs. NaGLE and McGINNIs, Opposant, and CLAPIN, 
Contestant. 


Held : That a builder is without privilege on the proceeds of real 
estate, who has not complied with the formalities prescribed by 4 
Vict. C. 30, 8. S. 31, 32, consolidated Stat. L. C. pp. 352, 3, requiring a 
rocès-verbal to be made before the work is begun to be made esta- 
blishing the state of the premises in regard of the work about to be 
made, requiring also a second procèswrbal to be made within six 
months after the completion cf the work cstablishing the increased 
value of the premises, requiring also that the second procès-verbal esta- 
blishing the acceptance of the work, be registered within 30 days 
from the date of such second procès-verbal in order to secure such privi- 
lege. (1) 


Plaintiff, in virtue of two judgments against Defendant 
Nagle, caused a certain immoveable property situated at St. 
Hyacinthe to be seized and sold at Sheriff's sale, the proceeds of 
which were returned to this court, and the Opposant fyled his 
opposition à fin de conserver for £166 5s. 10d., as a privileged 
and hypothecary creditor. By the judgment of distribution 
prepared by the prothonotary, the Opposant was collocated, by 
the 5th collocation, for £88 9s. 8d. for builders privilege. 
Plaintiff, a Bailleur de fonds creditor of Defendant, contested 
the collocation of Opposant. The Opposant claimed £166 5s. 
10d. as the price and value of certain plaster work done to 
the house, constructed on the property in question, and, 
therein, he set forth that he had done such, through verbal 
agreement made with McLarkin in November, 1858, but with 
the consent of Defendant Nagle, and that then Larkin repre- 
sented himself to be the proprietor of the property. The 
Opposant invoked in support of his pretention: Ist. The ju- 
dicial nomination, on the 6th November, 1856, of J. B. Tison 
as expert, in accordance with’ the 31st and 32nd sections of 
the 4th Victoria Ch. 30, to estimate the work done or to be 
done on the house in question; 2nd. The Report of the expert 
Tison, dated the 8th November, 1856, establishing that the 
approximate value of the house then was £1,000, the plastering 
to be done being to complete the interior of the house ; 
3rd. The judicial nomination of Tison, dated the 7th January, 
1857, again to estimate certain plastering work done and to 
be done by McGinnis to the same house (this must be an er- 
ror as he then could only act to estimate the work done and 


(1) V. art. 2013 et 2103 C. C. 
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finished ; 4th. The report of Tison in January, 1857, showing 
the approximative value of the house as being then abont 
£1,250, and declaring that the work was well done. These two 
Reports were only enregistered at the Registry Office at St. 
Hyacinthe on the 24th February, 1857. There was also fyled an 
account which was proved by Tison as a witness, and which 
fixed at £185 5d. 10d., the different plaster works done by 
opposant. On these different documents, and particularly the 
two Reports of the Expert, opposant was collocated, by the 
Collocation No 5 because the work of opposant had amelio- 
rated and augmented the property a fifth in value, namely, 
the difference between £1,000 and £1,250, amounts valued in 
the two reports, and McGinnis was collocated in consequence 
for the above amount, being the one-fifth, the part of the 
adjudication, after deducting the privilege claims. By his 
contestation Plaintiff set forth: 1st. That Larkin never was 
proprietor of the immoveable in question, and could not hy- 
pothecate it, but that the Defendant Nagle never had ceased 
to be proprietor in possesssion thereof up to the time of its 
sale; 2nd. That his title of Bazleur de fonds, his sale to 
Nagle was enregistered long before the enregistration of the 
two Reports of the Expert, namely the 24th February, 1857 ; 
ard. That Larkin never was in possession of the property, and 
that even supposing he had been, the formalities required by 
law had not been observed by the opposant, for the latter to 
acquire any privilege, and that his enregistration was late. 
PER CuRIAM: Plaintiff's proof establishes that, in fact, the 
plastering work in question was commenced about the 15th 
September, 1856, aud that, in November, 1856, at the date of 
the first report, they were far advanced. It is true that the 
opposant, when asked on faits et articles, swears positively 
that they were so, only after the report ; but his answer can- 
not avail him, and besides it is difficult to believe that he is 
not mistaken, as Tison, in his evidence, proves that he made 
his admeasurement of the work the 3rd December, 1856, which 
would only leave from the 8th November, date of his first re- 
port less than four weeks, for work which, of necessity, took 
more time to be done, chiefly at that season. And here, it 
must be remembered, the irregularity again occurs in the Ex- 
pert. Tison making his second examination of the work the 
3rd December, 1856, whilst he was only named and chosen as 
Expert for that purpose in Jannary, 1857. The formalities 
which the opposant should have followed to acquire a privi- 
leged claim, are prescribed 31st and 32nd Sections of the 4th 
Victoria, cap. 30, Registration Act. By the 31st section, to ac- 
quire a privileged claim, workmen and contractor should have 
a proces verbal made previous, by the expert judicially 
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named, to certify the condition of the place relative to the 
work to be done, and cause the work to be received in the six 
months after being finished. But the amount of the privilege 
cannot exceed the value certified by the second proces verbal, . 
and is reduced to the greatest value existing at the date of 
the alienation of the immoveable and resulting from the work 
done. It is evident that, in this case, there was no estimation 
made before or at the commencing of the work ; or, if there 
. was, it was not accompanied by the required proces verbal of 
the work to be done. The first report only states the valua- 
tion of the houses, deduction made of the plastering already 
done, and to be done, and nothing more. The opposant pre- 
tends, however that these irregularities are corrected by the 
second proces verbal, which states that the work was well 
done, and that the value was £1,250, instead of £1,000, at the 
date of the first. But this report is in contradiction with the 
admesasurement of Tison, made the 3rd December, 1856, stat- 
ing that the amount of plaster work was only £166, 5s. 10d., 
which is in evidence in his deposition as a witness ; and, fur- 
ther, opposant does not claim more by his opposition; and, 
nevertheless, the collocation gives him a fifth of the price, 
which is far more than the proportion to which he would be 
entitled or the latter amount would justify. By the 32nd sec- 
tion, it is held that workmen will conserve their privileges at 
the date of the registration of the tirst proces verbul which 
sets for the state of the place, should the second procès verbal, 
which contains the reception of the work, being registered 
within thirty days, counting from the date of such second 
proces verbul. In this case, over forty days passed between 
the proces verbal of the second report and its enregistration, 
the 24th February, 1857. The Opposant, therefore, had not 
followed the law, to retain his privileged hypotheque, nor fol- 
lowed what was pointed out to ascertain the amount of his 
claim. But opposant answered that the enregistration required | 
by this section of the ordonnance is only required concerning 
posterior creditors and to rank before them; That such enre- 
gistration only applies to creditors who might enregister after 
the finishing of the work and within the delays allowed to 
workmen. That the Anterior creditors suffer nothing by the 
deferred enregistration of the privilege of the builder, and 
that, therefore, they cannot complain thereof. He cites Tro- 
plong, Ist vol. of Privileges und hypotheques, ». 504. No. 322 : 
* Mais il faut faire attention qu'en ce qui concerne les créan- 
“ciers antérieurs aux travaux, l'inscription de l'architecte 
“suffit pour que la cause de ce dernier soit préférable à lu leur. 
“Le privilège produit donc ici un de ces grands effets, qui est 
“de primer les hypothèques antérieures. Ce n’est que pour 
TOME X. 
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“les créanciers postérieurs aux travaux, qu'on se référera aux 
“dates des inscriptions.” It is certain that Troplong, in this 
passage and the preceding one, intends to speak only of the 
anterior ordinary creditors, or those with simple mort , and 
not of privileged anterior creditors, as the vendor, the copar- — 
tageant, or the workman. Besides, in this passage, he (Troplong) 
presupposes an enregistration in good tine and within the de- 
lay required by law, and the argument drawn therefrom by op- 
posant does not apply. And having only enregistered his claim . 
subsequently, which claim by enregistration within the delay 
would have become a claim privileged, or of equal privilege with 
another privileged claim, he now only has a claim which gives 
him only an ordinary hypotheque, to count from the date of its 
enregistration, without retroactive effect, above all as against 
a privileged creditor who has duly enregistered. On this point, 
he refers to Troplong, same volume, p. 585, n° 383: “ Les 
privilèges soumis à l'inscription sont seuls exposés à descendre 
dans la classe des hypothèques ; et c'est le sort qui les 
attend si l’on n’observe pas les formalités indiquées pour leur 
conservation. N° 384: J'ai fait connaitre plus haut (n° 27) 
pour quels motifs le privilège étant éliminé, laisse subsister 
après lui un droit d’hypotheque. ” P. 24, n° 27: “J'ai vu des 
“ esprits positifs s'étonner que la qualité seule d'une créance 
“ suffise pour lui donner la vertu d'être préférée à une créance 
“ hypothécaire, qui par stipulation expresse, affecte les per- 
“ sonnes et les hiens. Mais, en y réfléchissant, on voit que cet 
“effet important ne s'opère que parce que la loi donne aux pri- 
“ vilèges sur les immeubles une hypothèque tacite. ..... ” Si 
les formalités nécessaires pour conserver le privilège n’ont pas 
été remplies, il reste toujours une créance hypothécaire. Donc 
toute créance déclarée par la loi privilégiée sur les immeubles 
se compose de deux éléments, savoir d’un privilège personnel 
attaché à la faveur de la cause, et d'un droit réel résultant 
d’une hypothèque tacite.” Applying this doctrine to the case 
in point, it follows that Opposant has no privilege on the 
property sold, by reason of his deferred enregistration, he is 
only an ordinary creditor, pur hypothèque tacite, but he 
cannot rank before an anterior privileged hypothecary cre- 
ditor, any more than he can partake in the distribution of the 
monies concurrently with him. The contestation of Plaintiffis 
therefore maintained and the collocation of Opposant set aside 
by the following judgment: 

“ Considérant que |’Opposant n’a pas observé les formalités 
nécessaires et prescrites par les sections 31 et 32 du chapitre 
30 de la 4e Victoria, pour faire constater et établir sa créance 
privilégiée comme constructeur et ouvrier, en ne faisant pas 
précéder du procès-verbal voulu par la loi, la confection des 
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ouvrages dont il réclame le prix et la valeur, et que l’enrégis- 
trement par lui pris le 24 de février 1857. plus de 30 jours 
après le second rapport de l'architecte Tison, n’a pu conserver 
à sa créance la préférence et le privilege qui y seraient attachés 
sil avait enrégistré dans le temps voulu par la 32e section du 
Statut, et que, pur là, sa créance comme constructeur et ouvrier 
se trouve réduite au rang de simple créancier hypothécaire, 
sans qu'il y soit attaché aucun privilège, a maintenu et main- 
tient la contestation faite par le Demandeur de la collocation 
n° 5, et ordonne que la collocation soit mise de côté et qu’il soit 
préparé un nouveau projet de jugement de distribution con- 
formément à lu loi et à ce que dessus.” (6 J., p. 196.) 

Mackay and AUSTIN, for Plaintiff. 

M. DoHERTY, for McGinnis. 





FROCEDURE'—POURSUITE PAR UNE FABRIQUE. 
Cour DE CIRCUIT, Ste-Scholastique, 13 Mai, 1862. 
Coram BERTHELOT, J. 
Ex parte LEFORT, pour Certiorari. 


Jugé : Que les Fabriques ont un nom collectif comme Corporation 
dont elles doivent faire usage, sans quoi elles ne peuvent ester en juge- 
ment. (1) 


L’action était portée devant la Cour des Commissaires de la 
Parvisse Ste. Anne des Plaines, contre Lefort pour £1 3s. 4d., 
valeur d’une année de rente de son banc dans l’église de la 
paroisse. L’action était intentée par “ la Fabrique de Ste. Anne 
“des Plaines agisssant par son Procureur Racine, marguillier en 
“charge.” La Cour des Commissaires, nonobstant l'exception 
à la forme de Lefort, qui faisait valoir que la fabrique n'était 
pas suffisamment désignée, et qu'elle ne pouvait agir par Pro- 
cureur, a condamné le Défendeur au paiement de la somme 
demandée. Lefort a demandé un writ de certiorari, et, sur la 
motion to quash, Ouimet, pour la fabrique, a prétendu que la 
Cour des Commissaires était dans les limites de sa juridiction, 
puisqu'elle n'avait pas adjugé au-delà de $25, ni dans aucun 
des cas d'exception indiqués par le statut, et que la Cour des 
Commissaires avait jusqu’au montant de $25, la même juri- 
diction que la Cour de Circuit; qu'il pouvait y avoir mal 
jugé, mais que le mal jugé n'était pas un excès de juridiction, 
et que la cour devait renvoyer la motion 

Prevost, Contra: La Cour des Commissaires ne peut avoir 


(1) V. art. 19 C. P..C. ; Vipe jugement du 16 décembre 1852, 3 R.J.R.Q., 
p. 454. 
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de juridiction que quand il y a des parties devant elle, que la 
fabrique a un nom collectif comme cor; orution qu'elle doit 
adopter, et sous lequel elle doit poursuivre, qu'elle ne pouvait 
poursuivre par procureur, n'y ayant que Sa Majesté qui pou- 
vait le faire, et que, dans l'espèce, il n’y avait pas de partie 
demanderesse. 

BERTHELOT, J.: Dans cette cause, il n’y a pas de corpora- 
tion telle que la loi lu reconnuît, savoir: “ Les Curé et marguil- 
lers de l’œuvre, etc., ” qui uit poursuivi, la cour ne peut recon- 
naitre que le titre de la Demanderesse soit suffisant, la Cour 
des Commissaires n’avait pas de cause devant elle, et ainsi, elle 
n'avait pas de juridiction. Le jugement de lu Cour des Com- 
missaires est donc nul et de nul effet, muis la Cour ne peut 
accorder de dépens, vi qu'il n'y a pas de Demanderesse dans 
la cause. Jugement cassé suns frais. (6 J., p. 200). 

PRÉVOST, pour Lefort. 

OUIMET, pour la Fabrique. 


INTEREST.—IMPUTATION OF PAYMENT. 


COURT OF QUEEN’S BENCH, IN APPEAL, 
FROM THE SUPERIOR Court, DISTRICT OF MONTREAL, 


Montreal, 5th June 1862 


Coram LAFONTAINE, Chief-Justice, DUVAL, J.. MEREDITH J., 
MONDELET, J. 


Dame AMELIA RICE et al, (Plaintiffs in the court below,) 
Appellants, and HENRY AHERN, (Defendant in the court 
below), Respondent. 


Held: That an obligation containing an undertaking to pay sums of 
money “ and without interest from date till the payments become due,” 
implies an undertaking to pay interest on the sums due from the day 
the pay ments become due. 

That where paymenta of money are made, and both principal and 
interest are due, the imputatiuns should be first on the interest. (1) 


This was an appeal from a judgment of the Superior Court 
of Montreal. Smitu, J., (80th April. 1860,) in the following 
terms: “ La cour maintient la premiére exception plaidée par 
le Défendeur & cette action. En conséquence, condamne le 
Défendeur & payer aux Demandeurs la somme de £25, du cours 
actuel de la Province du Canada, balance de l'obligation passée 
devant J. O. Bastien et son confrère, notaires, le 19 juillet, 
1839, et consentie par le Défendeur en faveur de Pierre Fran- 


(1) V. art 1077, 1078 et 1159 C. C. 
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cois Christin Delesderniers, avec intérêt sur la dite somme de 
£25, à compter du 30 novembre, 1859, jour de l’assignation’ 
Jusqu'au paiement, et aux dépens d’une action de £25. Et la 
cour déboute Je surp'us de la demande des Demandeurs, avec 
dépens de la contestation.” The judgment was reversed. The 
facta of the case appear from the remarks of the Court of 

ppeal. 

LAFONTAINE, C.-J.: Le 19 juillet, 1839, (Bastien, notaire), 
le Défendeur a consenti au profit de Delesderniers dont les 
Demandeurs sont aujourd’hui les représentants, une obligation 
an montant de £50, avec promesse de “ rendre, builler et puyer 
au créancier, en su demeure, ou au porteur, etc. en cing puie- 
ments de chacun dix livres, le 18 de juillet de chacune des 
années 1840, 41, 42, 43 et 44, termes prétix, à peine, etc., ct 
sans Antérets, d'ici à l'échéunce des puirmentx.” Le 21 mars, 
1843, le Défendeur ayant payé £25 à Delesderniers, celui-ci 
Jui en donna un reçu. “ On account of the puyments duc on a 
certain obligation, dated 19th July 1839, J. O. Bastien, notary,” 
Signé, “ P. F. C. Delesderniers.” Ce reçu est produit par le 
Défendeur à l'appui de ces exceptions, et le Demandeur avait 
déjà admis, dans sa décluration, “ que le Défendeur n'avait 
payé, en déduction de la somme de £50 montant en principal 
de la dite obligation que celle de £25, le 21 de murs, 1843, ce 
sorte que la balance restée due, est de £25 et les intérêts,” Lors 
du paiement des £25, trois termes étaient échus, savoir 1840, 
‘41 et ‘42 faisant £30. Le Demandeur réclame, capital et inté- 
rêts, lesquels intérêts il calcule comme suit : 1° sur £50, depuis 
le 19 juillet, 1839, jusqu'au 21 mars 1843, s’élevant, dit-il, à la 
somme de £11 ; 2 sur £25, depuis le dit jour 21 mars 1843, 
jusqu’à ce jour (c-à-d. jusqu'au jour de l'introduction de l'action). 
sélevant à la somme de £25 Os. 8d. lesquelles deux sommes 
jointes à celles de £25, balance due sur obligation, formant 
la somme de £61 Os. 8d., non huit chelins comme le porte l’ad- 
dition erronée faite dans cette partie de la déclaration. Enfin 
le Demandeur conclut au paiement de cette somme de £61 Os. 
Sd., “ avec intérêt et dépens.” A cette action, le Défendeur a 
opposé deux exceptions péremptoires, la première par laquelle 
il prétend qu'il n'a jamais promis de payer l'intérêt, et que 
l'obligation ne contient pas de stipulation à cet effet; qu'ayant 
payé un à-compte de £25, il ne reste dû qu’une balance de £25, 
pour laquelle il offre de confesser jugement, avec les frais d'une 
action de cette classe ; et la deuxième dans laquelle il dit qu'en 
supposant qu'il serait tenu de payer les intérêts qui ont pu 
s'accroître après l'échéance de tous les paiements, ou après 
l'échéance respective de chacun de ces paiements, tel que men- 
tionnés dans l'obligation, les Demandeurs sont, même dans ce 
cas, mal fondés dans leurs conclusions; qu'ayant payé, le 21 
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mars, 1843, un à-compte de £25 sur le principal, il ne devait 
plus qu'une balance de £25, avec £25 0s. 8d. d'intérêts, en tout 
£50 Os. 8d., (c-à-dire que, dans ce cas, les intérêts ne doivent 
commencer & courir que du 21 mars 1843). Le jugement dont 
est appel, en maintenant la premiére exception du Défendeur, 
lui donne gain de cause, le condamne seulement à payer au 
Demandeur la somme de £25, balance de l'obligation, avec 
intérêt du jour de l’assignation, et avec les dépens d’une action 
de £25. La clause de l'obligation, rapportée plus haut, contient- 
elle une stipulation d'intérêts ? Et si elle la contient, de quel 
temps doivent courir ces intérêts ? Le créancier, en recevant, 
le 21 mars, 1843, un à-compte de £25, et en l'imputant, comme 
il l'a fait, sur le principal, sans faire aucune mention des inté- 
rêts, est-il, par cela même, censé avoir renoncé à ces intérêts et 
en avoir fait remise, ou même est-il censé les avoir reçus en 
même temps que l’à-compte de £25 ? C’est cette question d'in- 
térêts qui nous est soumise. L'obligation dont il s'agit a été 
contractée sous l'empire de notre ordonnance, 17 Geo. 3, chap. 3. 
ui porte : “ Du jour et après la passation de cette ordonnance, 
il sera permis de passer directement ou indirectement dans 
tous contrats pour emprunts d'argent, de marchandises et autres 
effets quelconques, une demeure de six par cent sur cent livres 
au-dessus de la valeur; la demeure sera accordée ou perçue 
dans tous les cas où les parties conviendraient d'en payer. ” 
En matière de convention, il faut d’abord rechercher l'in- 
tention des parties. Dans l'espèce, la somme était rembour- 
sable en cinq paiements, avec stipulation “ sans intérêts, d'ici 
à l'échéance des paiements.” Si les intérêts ne doivent pas 
courir après chaque échéance, les mots cités deviennent inutiles, 
même un non-sens. Cependant, par l'insertion de ces mots 
dans l'obligation, les parties ont dû vouloir quelque chose. 
Or, qu'est-ce que cela peut être, si ce n’est une stipulation 
d'intérêts qui devaient courir après une certaine époque, au 
profit du créancier. “ Sans intérêts, d'ici à l'échéance des 
paiements,” c'est bien exempter, il est vrai, le débiteur de 
payer des intérêts jusqu'à cette époque ; mais, d'un autre 
côté, c'est montrer clairement que l'intention des parties a 
été que l'intérêt courrait depuis cette époque. La stipula- 
tion, à mon avis, est expresse, directe; ne le fût-elle pas, 
il faudrait admettre que la stipulation est au moins indi- 
recte ; et, pour être indirecte, elle n’en fait pas moins con- 
naître quelle a été l'intention des parties en faisant la stipu- 
lation. Or, notre ordonnance, reconnaissait la validité et leffi- 
cacité de la stipulation faite sous l’une ou sous l’autre des 
deux formes, pourvu, bien entendu, qu'il n’y eût pas de doute 
sur l'intention des parties. L'arrêt de la Cour de Bourges, du 
11 juin 1825, rapportée dans Dalloz, 1826, 2e partie, p. 26, est 
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tout-A-fait applicable à cette cause. La, il paraît que la stipu- 
lation avait été que “le paiement des 50,000 francs, écherrait 
et serait exigible le 18 avril 1808, et sans intérêts, jusque-là 
seulement, à peine de toutes pertes, dommages et intérêts.” 
“ Attendu, était-il dit, dans l'arrêt, que non-seulement l’inten- 
tion, dans les clauses obscures, doit être consultée, mais que la 
rédaction elle-même est claire; que dans son acte, le Sieur 
Delatte a formellement renoncé à exiger des intérêts jusqu’au 
18 avril 1808, et que les Sieur et Dame Lebœuf se sont for- 
mellement obligés à les payer, s'ils ne se libéraient pas aux 
termes qu'ils avaient demandés ; que les obligations respecti- 
vement consenties doivent être littéralement observées, et 
qu'une partie ne peut rien ajouter à celles sous lesquelles son 
adversaire a traité” On trouve, dans l’ancien Denisart, au 
mot “ intérêt, t. 3, p. 25, n° 76, que dans un testament, où un 
legs se trouvait ainsi : “Je donne et légue aux pauvres de la 
la paroisse de Baby, la somme de 4000 livres, pour en faire, 
un fonds au profit des dits pauvres, laquelle somme de 4000 
livres sera payée dans un an à compter du jour de mon décès 
sans intérêts jusqu’à ce,” il s'est agi de savoir si les intérêts 
étaient dûs après l’année révolue, ou seulement du jour de la 
demande ; et que par arrêt du 15 avril, 1768, il a été jugé, 
conformément aux conclusions de Joly de Fleury, avocat- 
général, qu'ils avaient commencé à courir après l’année ré- 
volue. Les Demandeurs ont néanmoins demandé les intérêts 
sur tout le principal de l'obligation, à compter du jour même 
de sa confection. {ls n’ont pas tenu compte de la renonciation 
que leur auteur, Delesderniers, avait faite aux intéréts jus- 
qu'à l'échéance des termes qu’il avait accordés au Défendeur. 
Cette partie de leur demande est insoutenable. Elle ne peut 
pas même souffrir la discussion. Le créancier, en recevant 
l'a-compte de £25, en a fait l’imputation sur le principal, sans 
réserve des intéréts accrus sur cette somme de £25. Tout le 
principal n’était pas alors échu, mais seulement trois termes de 
paiement, formant £30. S'il eût reçu tout le principal, sans 
réserve des intérêts, nul doute que les intérêts n'eûssent été 
éteints. Mais qui peut empêcher le créancier de morceler sa 
créance, s'il le juge à propos. Il l'avait déjà fait par l'obligation, 
du consentement du Défendeur, en accordant à celui-ci cinq 
termes du paiement. Si,dix mois après l'échéance du premier 
terme, le débiteur eût payé dix louis au créancier, et que 
celui-ci lui en eût donné une quittance sans réserve des 
intérêts bien que ces intérêts eussent couru pendant ces dix 
mois, le créancier serait censé avoir été payé de ces dix mois 
d'intérêts, ou en avoir fait la remise. Dans tous les cas, ils 
seraient éteints. Il me semble qu'en recevant l'à-compte de 
£25 et en lui donnant, de son consentement, une quittance 
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avec imputation sur le principal, il y a la méme raison de 
décider dans un cas comme dans l'autre, en ce qui regarde 
l'effet que la quittance doit avoir sur les intérêts. On lit dans 
le Traité des intéréts de Le Camus d’Houlouve, p. 267: 
“ Quand le créancier, auquel il est dû une somme qui produit 
des intérêts, reçoit cette somme et en donne quittance pure 
et simple, et sans aucune réserve des intérêts qu'il pouvait 
exiger, il est présumé avoir été satisfait de ces intérêts, ou en 
avoir fait la remise, il n'est plus recevable à les demander. 
Alors les intérêts sont éteints aussi bien que le principal. 
Cette règle a lieu pour toute sorte d'intérêts, soit légaux, soit 
judiciaires, soit conventionnels.” Voir aussi Rep. de J'urispru- 
dence, de Guyot, t. 9, au mot “intérêt,” p.472. Si le paiement 
du principal en entier, sans réserve des intérêts, produit cet 
effet, pourquoi le paiement d’une partie du principal, sans la 
même réserve, ne produirait-1l pas le même effet ? La présomp- 
tion de paiement ou de remise des intérêts me semble naître 
uniquement du fait que le créancier consent à recevoir le 
principal saus faire réserve des intérêts. Or, dans un cas, 
comme dans l’autre, c'est toujours le principal qu'il reçoit, que 
le débiteur le lui paie en partie ou le lui paie en entier. Je 
suis donc d'avis d'infirmer le jugement. 

MEREDITH, J.: All the Judges of this court agree in saying 
that the obligation of Respondent imports an undertaking to 
pay interest on each payment, from the date at which it be- 
came due. The point, as I understand it, respecting which the 
Judges differ, is as to the leg ul effect of the receipt of the 21st 
of March, 1843, which is in the followirg words: “ Received, 
“ Vaudreuil, March 21, 1843, from Ahern, twenty-five pounds, 
“on account of the payments due on a certain obligation dated 
“July 19, 1839. BASTIEN, N. P.” According to the opinion of 
all the Judges, at the date of the receipt in question, payments 
of interest were due as well as payments of capital; and the 
majority of the judges are of opinion that that receipt cannot 
be considered an express imputation on account of capital, 
rather that on account of interest; and that,in default of 
such express imputation, the payment of £25 ought to be im- 
puted, first, on account of interest, and, then on account of 
capital. Such was the rule laid down by the court of Ban- 
kruptey after full argument in the case of’ Jean Bte. Du- 
mouchelle, Bankrupt, and Hon. George Moffat, Opposant, 
and J. J. Girouard, also Opposant. That Judgment having 
been appealed from was confirmed by a majority of the 
judges of the Court of Queen’s Bench, at Montreal, in 1845. 
2 ue de législation, p. 258, About ten years afterwards, 
the Superior Court, at Montreal, in the case of Moreau 
vs. McGuire, and Butler et al., Opposants, held that where 
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“ a creditor received a sum of money less than the full amount 
“ of the principal and interest, the ordinary rule of imputa- 
“tion must prevail, which imputes the payment first to the 
“ liquidation of the interest, and the balance toward the prin- 
“cipal unless it be otherwise expressly stipulated.” (Taken 
from the report in Montreal Herald.) : 

The rule laid down in the cases above cited seems to me 
perfectly reasonable, and has I believe generally been acted 
upon both in Quebec and Montr eal, since the decisian in exparte 
Dumouchelle (1845); and I therefore ' think that we ought to 
be guided by it upon the present occasion. As to the principal 
point in this case upon which all the judges are agreed, I think 
it quite needless to attempt to add anything to the observa- 
tions in relation to it which have been made by the chief jus- 
tice, in which I fully concur. 

“ La cour, considérant que l’action est fondée sur une obli- 
gation du 19 juillet 1839, (Bastien, notaire,) consentie par le 

éfendeur au profit de Delesderniers dont les Demandeurs 
sont les représentants, et par laquelle le Défendeur reconnait 
devoir la somme de £50, et promet lu payer “en cing paiements 
de chacun £10 le 18 juillet de chacune des années 1840-41-42- 
43 et 1844, termes préfix, à peine, etc., et sans intérêts d'ici à l'é- 
chéance des paiements.” Considérant que, d’après la stipulation 
portée eu la dite obligation, l'intérêt courait sur chaque paie- 
ment à compter de son échéance ; considérant que, le 21 mars 
1843, il a été fait à compte de la dette, un paiement de £25 ; con- 
sidérant que la balance due par le Défendeur, en lui donnant 
crédit pour le paiement de £25, était, à la date de l'institution 
de la présente action, de £55 1s 2d; considérant que, par con- 
séquent, dans le jugement de la cour de premiere instance, 
qu condamne le Défendeur à payer aux Appelants £25, avec 
intérêt du 30 novembre 1859, seulement, il y a mal jugé: In- 
firme le jugement rendu par la Cour Supérieure, à Montréal 
le 30 avril 1860, et, procédant à rendre le jugement que la 
Cour Supérieure aurait dû rendre, condamne le Défendeur à 
payer aux Appelants la somme £55 1s 2d avec intérêt du 30 
novembre 1859, jour de l'assignation, jusqu’au paiement. L'Ho- 
norable . Sir Louis HYPOLITE LAFONTAINE, Bart. Juge en 
Chef, dissentiente, quant à l’imputation sur les intérêts.” (6 J., 
p. 201, et 12 D. T, B. C., p. 280.) 

LORANGER et FRÈRES, for Appellants. 

DENIS et DESNoYERS, for Respondent. 
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LIBELLE.—SOCIETE.—ASSIGNATION. 
SUPERIOR COURT, Montreal, 30th June, 1862. 
. Before SMITH, Justice. 
McDONALD, vs. Dun et al. 


Une action en dommage pour libelle et injures verbales, contenant 
trois chefs, fut portée contre trois individus, désignés comme tous de la 
cité de New-York, agents de commerce et associés, faisant commerce 
dans la cité de Montréal, sous les noms et raison de R. G. Dun & Co. 
Des exceptions à la forme furent produites par deux des Défendeurs, 
fon:lées sur ce que la signification de l'exploit était insuffisante et 
irrégulière, en autant que tella signification avait été faite au burean 
des Défendeura à Montréal; que les Défendeurs avaient droit d’être ser- 
vis personnellement, où à domicile (1); que l’action eût dû être dirigée 
contre les associés coupables des actes dont on se plaignait, et ne pou- 
vait être portée contre une rociété pour injures verbales proférées par 
un ou plusieurs des associés (2); et encore, parce que la cause d’action 
n’était pas suffisamment exprimée, en autant qu'il était allégné que 
les Défendeurs avaient faussement et malicieusement composé et écrit 
dans un certain livre, déposé an bureau des Défendeurs, &c., un certain 
libelle faux et malicieux “ à l’effet que l’on ne pouvait se fier au dit 
“ Demandeur, ou que le Demandeur était insolvable, ou autres paroles à 
“ cet effet, mais, comme les Défendeurs n'ont pas voulu que le Deman- 
“ deur vit le dit livre, il était incapable de rapporter exacternent les 
“ mots y écrits.” (3) 

Jugé : Que les exceptions étaient bien fondées, et que l’action devait 
fre envoyée avec dépens, quant aux denx Défendeurs qui avaient 
plaidé. 


This was an action of damages for slander and libel, con- 
taining three counts, and was brought against three persons 
described as being all of the city of New-York, mercantile 
agents and copartners, carrying on business at the city of° 
Montreal, under the name, style and firm of R. G. Dun & Co. 
The service of process was made on a clerk, at the office of the 
company in Montreal. The first count alleged that Plaintiff, 
before the committing of the grievances, and the false, scan- 
dalous and malicious words complained of, was a trader, punc- 
tual in his dealings and payments, and nut in embarrassed 
circumstances. “ Yet, that Defendants, well knowing the pre- 
“ mises, but contriving, and wrongfully and maliciously intend- 
“ing to destroy the good name and reputation of Plaintiff in 
“ his business, and to cause him to be regarded as a person of 
“no credit &c., and thereby to injure him; on the 20th day 
“ of August, 1859, in a certain discourse &c., falsely and mali- 
“ ciously spoke and published of and concerning Plaintiff and 
“ his circumstances, the false, scandalous and malicious words 


(1) V. art. 57 C. P. C. 
(2) V. art. 1106 C. C. 
(3) V. art. 50 C. P. C. 
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“ following to wit : He, meaning Plaintiff, is not reliable, there- 
“by meaning, that Plaintiff was a person of no credit, worth 
“or substance, and in insolvent circumstances.” The second 
count set up that Defendants contriving &c.,“ in a certain 
“ book kept in the office of Defendants, in the city of Mont- 
“ real, which book is accessible to, and read by divers persons, 
“and in fact kept by Defendants for accommodation of the 
“ subscribers to their agency, and to be read by the subscri- 
“bers wickedly, falsely, and maliciously did compose, write 
“In said book and publish, cause and procure to be composed, 
“ written in said book and published, of and concerning Plain- 
“ tiff, a certain false, scandalous, malicious and defamatory 
“libel, to the effect that Plaintiff was not reliable, or that 
“ Plaintiff was insolvent in his circumstances and a person of 
“ of no credit, worth or substance, and not to be relied on for 
“the payment of his just debts, on words to that effect, but, 
“as Defendants have refused to let Plaintiff see the book, he 
“is unable to state the exact words therein written.” The 
third count was nearly in the same terms as the second. 
The Defendants pleaded, by exception a la forme, to the whole 
declaration, and specially to the Ist and 3rd counts, setting 
up in effect that the service of process was irregular, and that 
Defendants were entitled to be served personally, or at their 
domicile, and could not be served at their office; that the 
action should have been directed against the members of the 
copartnership guilty of the malicious acts complained of, and 
could not be brought against a copartnership for words spoken, 
also that the declaration was not sufficiently libelled, Plain- 
tiff being bound to set up the libel substantially by precise and 
definite words, and not in an alternative form, or in the vague 
and uncertain manner mentioned in the declaration. The 
parties having been heard on the merits of the exceptions, 
the court rendered Judgment as follows : “ Considering that the 
“exceptions are well founded, and that Defendants, Robert 
Graham and Robert R. Boyd, cannot, for the reasons alleged 
“in and by the said exceptions, be held or required to plead 
“to the merits of the Plaintiff's demand: The court doth 
“maintain the two exceptions, and doth dismiss the action 
“and demand of Plaintiff in respect of said two Defendants, 
“with costs.” (12 D. T. B. C., p. 345.) 
TORRANCE and Morris, for Plaintiff. 
A. ROBERTSON, for Defendants. 
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SERVITUDES.—MUR MITOYEN. 
QUEEN’S BENCH, APPEAL SIDE, Montréal, 4 mars, 1862. 


Before : Sir L. H. LAFONTAINE, Bart., Chief-Justice, AYLWIN, 
DUVAL, MEREDITH et MONDELET, Justices. 


Peck, Appellant, and Harris, Respondent. 


Dans une action par un locataire contre son locateur, pour dommages 
allégués avoir été soufferts, en raison de la démulition d’uu mur entre 
les prémices louées et la propriété voisine, telle démolition étant alléguée 
par la déclaration avoir été faite du consentement du locataire. 

Jugé : 1° Que le locataire a droit à une diminution des loyers propor- 
tionnée à la diminution de sa jouissance des premices louées, mais que 
nulle telle diminution ne pouvait être accordée dans l'espèce, icelle 
n'ayant pas été demandée. 

2° Que les propriétaires voisins ayant exercé d'une manière légale, 
leurs droits de démolir le mur mitoyen qui était incapable de soutenir 
des magasins qu’ils étaient sur le point d’ériger, ni l’une ni l’autre des 
parties ne pouvait réclamer de dommagex contre eux. 

3° Que les inconvénients et les dommages occasionnés au locataire, en 
autant qu’ils ne découlaicnt pas nécessairement de la démolition et de 
la reconstruction du mur, étaient, dans l'espèce, attribuables À la con- 
duite du locataire lui-même, et à ses demander et menaces, et que, en 
conséquence, aucuns dommages n’aurait dû lui être accordés par le 
tribunal de première instance. (1) 


Plaintiff, Harris, recovered £150 dumages, against Appellant, 
his landlord, by reason of the demolition and reconstruction of 
a mitoyen wall. In his declaration, Respondent set up a lease 
of the 12th February, 1858, for three years, from the first of 
May following, of a house in McGill street, Montreal, in which 


Respondent carried on business, as a boot and shoe maker, - 


occupying the upper part of the house asa dwelling; that, 
about the 10th July, 1859, “ Defendant, in violation of the 
“terms of his lease, illegally and unlawfully did cause to 
“ be pulled down and demolished the division wall or gable 
“ of the leased house and premises adjoining the property of 
“ the heirs Mills, in the lease mentioned, also the roof of the 
“ house and out buildings, together with the chimney thereon 
“ erected, and all this was done and consented to by Defendant, 
“ without there being any occasion or necessity for so doing: 
“The Plaintiff's damages are then set forth, and it is added, 
“ that, moreover, Defendant did not adopt, or cause to be 
“ adopted sufficient precautionary measures to protect Plaintiff 
“ from the rain and weather &c.” Conclusion for $3000 damages. 
By his plea, Defendant alleged that he had fulfilled the terms 
of his lease, and that the wall, which was a mitoyen wall, had 
been pulled down by the adjoining proprietors, the heirs Mills, 
of which Defendant had notitied Plaintiff, by protest of the 


(1) V. art. 514, 515, 516, 1616, 1617 et 1660, C. C. 
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2nd June, 1859; “ that Plaintiff persisted in preventing the 
“heirs Mills from enclosing the leased premises with a parti- 
“tion, as is customary in such cases, and that the pulling 
“down and reconstruction of the wall did not occupy more 
“ than six weeks.” By his answer to the plea, Plaintiff alleged 
that Defendant had failed to give him peaceable possession 
of the premises, that the wall was not mitoyen, and that 
the notices did not prevent damage, and that he, Plaintiff, 
had not opposed any needful act to prevent or mitigate the 
loss, and that the work occupied five months, as alleged in the 
declaration. On the 31st May, 1861, the court (BADGLEY, Jus- 
tice) rendered judgment: “Considering that Plaintiff hath 
“established the material averments of his declaration, and 
“that an appreciable damage has been caused to him in his 
“trade and business, and in the goods and effects of his trade, 
“by the careless manner in which the mitoyen wall of the 
“ premises occupied by him, at the time of his occupation of 
“the premises, was demolished and removed and recons- 
“tructed, as well as by unskillful and inefficient protection 
“afforded and given to Plaintiff against injury and damage 
“to his goods and effects of his trade ; and considering that 
“ Defendant hath not protected and secured Plaintiff from 
“such loss and damage, as by law he was bound to do, the 
.“court doth condemn Defendant to pay to Plaintiff the sum 
“of £150, for his damages aforesaid Wc.” From this judment 
the present appeal was instituted. 

MEREDITH, J.: The Appellant and the heirs of John E. 
Mills, are respectively the proprietors of two contiguous em- 
placements situated in McGill street in this city. In the spring 
of 1859, the heirs Mills notified Appellant that they were 
about to erect new warehouses on their property ; and that, 
for that. purpose, it would be necessary to take down and 
rebuild part of the then existing mitoyen wall between the 
two properties. The Respondent, the tenant of Appellant, 
having objected to the taking down of the wall, the heirs 
Mills, after the usual notices and other formalities, caused the 
wall to be examined by experts regularly named ; and the 
experts agreed in reporting that the wall as it then stood, was 
sufficient to support the then existing buildings, but that it was 
insufficient to support the new warehouses about to be erected 
(and which since that time have been erected) by the heirs 
Mills. Thereupon, and in pursuance of the right given to 
them by the 204th article of the Custom, and, after due 
notice to their neighbour, the heirs Mills proceeded to take 
down and rebuild the part of the mitoyen wall so declared 
insufficient for their new building. The performance of this 
work necessarily subjected Respondent, as tenant of Appel- 
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lant to considerable inconvenience, and doubtless to some 
loss’; and the question I propose to consider first is as to 
whether the heirs Mills are, either directly or indirectly, liable 
to indemnify Respondent, or Appellant, as the landlord of 
Respondent, for the inconvenience and loss to which Respon- 
dent was necessarily subjected by the taking down and 
rebuilding of a considerable part of the gable wall of the 
premises in his occupation. At first sight it would seem rea- 
sonable to say that, as the heirs Mills, for their own profit, 
subjected their neigbour to loss and inconvenience, they ought 
to indemnify him for the loss and inconvenience so caused ; 
and this view has been adopted by some of the commentators 
on our custom. Ferriére says: “ En troisiéme lieu, celui qui a 
“ démoli doit faire refaire incessamment le rétablissement ; et 
“au cas que, par la démolition, le voisin en reçoive quelque 
“ préjudice, comme si les locataires de l'autre voisin ont été 
“ contraints de sortir de la maison, il est tenu de l’en dédom- 
“mager, n'étant pas juste que l'un des voisins fasse rien pour 
“ga commodité et utilité, au préjudice de l'autre.” (1) Goupy 
(whose views, however, as to the 204th article of the custom 
do not agree with those of Desgodets) concurs with Fer- 
rière in saying that in a case such as that before us, it 
would not be just to refuse to the party injured an indem- 
nity. (2) Pothier having the conflicting views of Desgodets, 
and of his annotator Goupy, before him, throws the great 
weight of his own opinion into the scale against that of 
Goupy, who, as already mentioned, agrees with Ferrière. 
Pothier (3) says: “ Lorsque le mur commun qui est bon pour 
“ mur de clôture, ou même pour le soutien des bâtiments qui 
“ sont des deux côtés, n’est pas suffisant pour soutenir l'ex- 
“ haussement que je veux faire, et les nouveaux bâtiments que 
“je veux élever, la Coutume de Paris, art. 196, me permet de 
le démolir, et en construire à mes dépens un autre qui soit 
“ suffisant, en prenant sur mon terrain de mon côté ce qu'il 
“ faudra pour lui donner une plus grande épaisseur que celle 
“ qu'il avait ; et en ce cas je ne devrai pas les charges, ayant 
“ reconstruit et fortifié à mes dépens le mur commun. Si le 
“ voisin avait ses bâtiments de son côté qu'il ait fallu pour cela 
“ étayer, j'en dois pareillement supporter les frais ; ear ils font 
“ partie des frais de la reconstruction. Si le voisin était un 
“ maître paumier qui eût de son côté contre le mur commun 
“un jeu-de-paume dois-je aussi le dédommager des profits de 


(1) Ferrière, Grande Coutume, art. 204, p. 1694. 


(2) Desgodets, ed. of 1787, p. 283 : See alsu, Fournel, Du voisinage, vol. 2, 
p. 323. 


(3) Pothier, Traité de la société, n° 215. 
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“ son jeu-de-paume dont il a été privé pendant le temps néces- 
“ saire pour la démolition et reconstruction du mur, pendant 
“ lequel al n’a pu faire usage de son jeu-de-paume ? Desgodets 
“ décide que je n’y suis pas obligé; ef quot qu'il soit en celu 
“ repris par Goupy, qui prétend que j'y suis obligé, je trouve 
“ l'avis de Desgodets régulier ; car je ne fais qu'user de mon 
“ droit que me donne la loi et la communauté au mur. La loi 
“ en me donnant le pouvoir de démolir et de reconstruire le 
“ mur commun, pour soutenir l'exhaussement que je veux faire, 
“ne m'oblige qu'à payer tous les frais de cette démolition et 
“ reconstruction ; on ne peut pas m'obliger à autre chose, qu'à 
“ced quoi la lor m'oblige. L'état de maitre paumier qu’a mon 
“ voisin, ne doit pas me rendre plus onéreux mon droit de 
“communauté au mur. La privation du profit de son jeu-de- 
“ paume, qu'il souffre pendant le temps nécessaire, n'est point 
“ un tort que je lui cause ; car ce n'est pas faire tort à quelqu'un 
“ que d’user de son droit.” The framers of the code civil do 
not seem to have made any substantial change in the old law 
on this subject; as will be seen on reference to the 658th and 
659th articles of the code. And Duranton in reference to these 
articles observes.“ Le sentiment de Goupy, qui pensait que, 
“dans tous les cas où les changements n'étaient opérés que 
“ par l’un des co-propriétaires que dans son intérêt particulier, 
“le tort qu'ils causaient à l'autre devait être réparé, était 
“peut être plus conforme à l'équité, mais il est bien certain 
“qu'il n'était pas aussi parfaitement en harmonie avec les 
“ principes, que celui de Desgodets et de Pothier, et qu’il n’a 
“ point été adopté par le code, puisque le code n’oblige celui 
“ qui fait les changements autorisés qu'à supporter seul les 
“ frais propter rem 1psam, et non à indemniser le voisin pour 
“ la privation de jouissance de certaines parties de son bâti- 
“ment pendant le temps nécessaire à l'opération.” (1) This 
view seems to have been adopted by the most esteemed com- 
mentator’s upon the code civil. Demolombe, Servitudes, vol. 1, 
n° 405, p. 476, says: “ Maintenant il s’agit de savoir si le co- 
“ propriétuire qui reconstruit le mur dans son seul intérêt, mais 
“ gans avoir commis aucune faute, et en usant au contraire du 
“ droit que la loi lui confère, si, disons-nous, ce co-propriétaire 
“est responsable envers son co-propriétaire, du dommage que 
“Ja reconstruction peut lui causer. L'uffirmative est générale- 
“ment reconnue, et nous parait en effet très certaine, en ce 
“ qui concerne ceux de ces dommages, qui doivent être consi- 
“dérés comme faisant partie des frais de la reconstruction ; 
“car l'article 659 met ces frais en entier à la charge de celui 
“qui reconstruit. Tels sont: les frais d'expertise et autres, 


(1) Duranton, 5 vol. p. 372, n° 331, 
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“qu'il aura fallu faire pour déterminer l'alignement du mur; 
“les frais nécessaires pour étayer le Latiment du voisin, et pour 
“ déplacer, s’il y a lieu, comme c'est l'ordinaire, une partie du 
“ toit qui le couvre ; ceux que nécessitera le rétablissement des 
“ arbres, treillages, berceaux, pavillons, hangars, cabinets, etc., 
“que le voisin aurait pu, dans le libre exercice de son droit de 
“ mitoyenneté, appliquer ou adosser contre le mur. No. 406 : 
“ Mais que décider, relativement aux autres incommodités et 
“ dommages, que le voisin peut éprouver, et qui ne font point 
“ partie des frais de la reconstruction ? Goupy (sur Desgodets, 
“art. 196 de lu Cout. de Puris) pensait autrefois que le co- 
“ propriétaire qui reconstruit le mur dans son intérêt, quelque- 
“fois même pour son seul agrément, doit indemniser l'autre 
“ de tous les dommages, sans aucune exception, qui peut en ré- 
“ sulter pour lui; et telle est encore, sous notre code, la doc- 
“trine de plusieurs jurisconsultes. (1) Mais cette doctrine nous 
“ paraît contraire: 1° Au texte même de la loi, qui, dans l’ar- 
“ticle 659, impose uniquement au co-propriétaire, qui recons- 
“truit, l'obligation de reconstruire en entier à ses frais, et de 
“prendre de son côté l'excédant d'épaisseur, c'est-à-dire, qui 
“ne l’oblige de payer les dépenses directement relatives à la 
“reconstruction elle-même, propter rem 1psam ; 2° Aux prin- 
“ cipes généraux du droit, d'après lesquels nul n’est responsable 
“du préjudice qui peut résulter pour autrui de d'exercice d’un 
“droit légitime, et qui n’attachent la responsabilité qu'à la 
“ faute, à la négligence ou à l'imprudence. (arts. 1382, 1383 ; 
“3° Aux principes particuliers de la mitoyenneté, qui constitue 
“a la charge de chacun des voisins une servitude légale, et qui 
“ d'ailleurs aussi confère également à chacun d'eux un droit égal 
“et réciproque. Notre conclusion est donc que le voisin qui fait 
“ reconstruire, ne doit aucune indemnité à son voisin, pour rai- 
“ son des dommages qui ne font point partie des frais de re- 
“ construction; nous exceptons, bien entendu, le cas où il au- 
“ rait commis, suit en laissant trainer la construction en lon- 
“ gueur, soit en n'employant pas toutes les précautions conve- 
“ nables, quelque faute, qui le rendrait responsable d’après le 
“droit commun. (art. 1382, 1383.) (2) Demolombe it will be 
recollected refers to Delvincourt and Taulier as holding that 
a proprietor rebuilding a wall in his own interest, “ doit in- 
“ demniser l’autre de tous les dommages, sans aucune excep- 
“tion, qui peuvent en résulter pour lui.” Delvincourt speak- 


(1) 1 Delvincourt, p. 161, note 5 :—2 Taulier, p. 381, voyez aussi les autres 
citations au même No. 


(2) See also 7 Touillier, no. 210 ; Pardessus, Traité des Servitudes, Edition 
of 1810, pp. 318, 329 no. 576; Lalaure, Traité des Servitudes, Ed. of 1827 
p. 774; Lepage, Lots des Bâtiments, Ed. of 1847, vol. 2, pp. 62, 305, 407 ; 
see also Duplessis, vol. 1, p. 125. ‘ 
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ing of a proprietor who for his own profit rebuilds a mitoyen 
wall says: “Il est tenu d’indemniser le voisin des dommages 
“qu'ont pu lui causer la démolition et la reconstruction de la 
“partie mitoyenne,” (1) without however entering into any 
details as to the damages for which an indemnity is to 
be given. I have not been able to see the work of M. 
Taulier ; indeed, I am not aware that there is a copy of 
it either in Quebec or Montreal; but whatever may be 
the views of that learned writer, I think it may be very 
safely asserted that the preponderance of authority is, bey- 
ond any doubt, in favor of the opinion that a proprietor 
who, for his own profit, takes down and rebuilds a mitoyen 
wall as allowed by the 204th article of the custom, is not 
obliged to indemnify his neighbour for the loss and inconve- 
nience to which he is necessarily subjected in the use of his 
own premises by the taking down and rebuilding of such 
wall, provided, of course, the work be done with due care and 
diligence. And although this doctrine may at first appear 
unreasonnable, yet, I think it is not really so. The law as to the 
mitoyenneté of walls is established for the benefit, not only of 
proprietors of houses, but of the public generally. It is beneficial 
to persous owuing buildings, because, in effect, it gives a man 
two gables to his house at the cost of one; and it 1s beneficial 
to the public, because, by economising space, it decreases, in. 
about the proportion that the thickness of a gable wall bears 
to the whole of the front of a house, the cost of the excava- 
tions, and underground works, necessary for the drainage of 
the city, and for supplying it with gas and water. For the 
same reason, and in nearly the same proportion, the law as to 
the mitoyenneté of walls, tends to decrease the cost of waterin 

and cleaning the city, and other expenses of the same kind. 
The advantages thus secured to the parties more directly 
interested, and to the public generally, are doubtless attended 
with some inconveniences; one of the chief of which is the 
annoyance and loss to which a person is exposed when his 
neighbour rebuilds his house; but these inconveniences are 
more than compensated by the advantages by which they are 
accompanied ; and, therefore, may reasonably be thrown upon 
those who are exposed to them, without giving them a right 
to further indemnity. It may be added that a rule of law 
requiring a person rebuilding his house, as allowed by the 
custom, to indemnify his neighbours for damage to which 
they may thereby be subjected, would, by greatly increasing 
the cost of building, retard materially the improvement and 
extention of our cities; and would be a fertile source of 


(t) Delvincourt, vol. 1, p, 404, Ed. of 1824. 
TOME X. 19 
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unreasonable demands, such as were urged by the Respon- 
dent against the heirs Mills when they commenced the 
building in question. I now pass to the consideration of 
the allegation of Respondent, that, in the performance of the 
work in question, the heirs Mills did not use proper precau- 
tions for his protection as their neighbour. After going over 
the whole of the evidence with much care, I am of opinion 
that this charge has not been substantiated; and that the 
inconvenience and loss to which Respondent has been sub- 
jected, are in a great measure attributable to the misappre- 
hension under which he laboured as to the nature and extent 
of his own rights and obligations, and those of his neighbours. 
When he was asked to allow supports and enclosures to be 
put up, he refused; and Pariseault says that, when he com- 
menced the work, Respondent declared he would turn out the 
workman à coups de bâton, and said to one of the men who 
was engaged in the work that he would kill him. It is quite 
certain that much the greater part of the dust and dirt which 
got into the premises of Respondent, and injured his goods, so 
got in, in consequence of Respondent having refused to allow 
partitions to be put up, before the demolition of the old wall. 
It is equally certain that the old wall was taken down and 
the new put up with the utmost despatch and the greatest care. 
The only point respecting which there can be any difficulty is 
as to the sufficiency of the partition put up for the protec- 
tion of Respondent. But, even as to this part of the case, 
I think the weight of evidence is against Respondent. More- 
over, if Respondent thought the partition insufficient he ought 
to have complained of it at the time, and to have had it exa- 
mined by experts regularly named. Had this been done, and 
had the partition been found insufficient, the defects could 
have been remedied at a trifling expense. As the case now 
comes before us, the witnesses for Appellant say that the par- 
tition was quite sufficient, whereas the witnesses on the other 
side say it was insufficient. It is proved that the partition 
was not tongued and grooved, but it is not proved that parti- 
tions or blinds put up for such purposes are usually tongued 
and grooved in this city ; and, considering the value of wood 
in France, it is not likely that tongued and grooved parti- 
tions were ever put up in that country for such purposes. 
Besides, it is plain that, even if the partition was not suffi- 
cient, but a small part, and, with the proof before us, it is im- 
possible to say what part, of the damage sustained Ly Respon- 
dent can be attributed to that cause ; and this ground, even if 
alone, would, it seems to me, make it impossible for us to 
maintain the judgment of the court below. The Respondent, 
under the circumstances, was, I think, entitled to a deduction 
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from this rent, proportioned to the duration and extent of tle 
encroachment upon his enjoyment of the premises leased to 
him, (1) but, as the work lasted only about two months, and, 
as, even during that time, Respondent had the use of a consi- 
derable part of the premises, the diminution of rent would 
amount to but a small sum; and, even for that sum, the heirs 
Mills would not have been liable. (2) It is however needless, 
in the present case, to dwell at any length upon this point, 
because the demand before us is not a demand for a diminu- 
tion of rent, in consequence of unlawful proceedings on the 
part of the heirs Mills; but isa demand for damages, in conse- 
quence of alleged illegal proceedings on the part of Appellant ; 
the demand that might have been made, and the demand that 
has been made, being therefore essentially different. For these 
reasons it seems to me that the action of Respondent in the 
Court below ought to have been dismissed ; and that we cannot 
avoid reversing the judgment of the Court below maintaining 
that action. 

MOoNDELET, Justice: Wished to record the principle upon 
which he agreed with the judgment. It was this, that, by the 
Custom of Paris, an adjoining proprietor had a right to cause 
a wall to be taken down and rebuilt. So long as he exercised 
a legal right, carefully and with discretion, he was not res- 
ponsible. The neighbour must submit. This had been the case 
here, the proprietors, the heirs Mills, had used every precau- 
tion, and the landlord was not liable under the action as 
brought. 

JUDGMENT: Considering that the division wall, or gable, 
separating the premises leased from Appelant, by Respon- 
dent, from the adjoining property belonging to the heirs of 
the late John E. Mills, was a mitoyen wall; considering also 
that it was established, in due course of law, before the de- 
molition of said mitoyen wall, that, although the wall, as it 
then stood, was sufficient to support the then existing build- 
ings, yet, that it was not sufficient to support the new ware- 
houses then about to be erected and which, since that time, 
have been erected by heirs Mills upon their property; con- 
sidering, also that the heirs Mills observed all proper pre- 
cautions in and about the taking down and rebuilding of 
said mitoyen wall, and that no delay or neglect of any 
kind is attributable to them in the premises, and that the 
heirs Mills, in so taking down and rebuilding said mitoyen 
wall, exercised a legal right, in a legal manner, and, therefore, 
that neither of the parties in this cause can have any claim 


(1) Duvergier, vol. 3, nos. 302, 303, 315. 
(2) Duranton, 5 vol. p. 372, no. 331. 
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for damages against them, by reason of their having so exer- 
cised their right; considering that, although Respondent is 
entitled to a diminution in the rent payable by him to Appel- 
lant, in proportion to the duration und extent of the encroach- 
ment, by reason of the causes aforesaid, upon his enjoyment 
of the premises so leased to him; yet, that Respondent hath 
not demanded any such diminution in his rent, in and by the 
present action ; and, considering also that, although Respo - 
dent was subjected to inconvenience and loss by the ta ing 
down and rebuilding of the mitoyen wall; yet, that he hat 
no claim for damages against Appellant, on account of the 
inconvenience and loss, in so far as the same was the neces- 
sary consequence of the taking down and rebuilding of the 
mitoyen wall ; and, considering that the inconvenience and loss 
to which Respondent was subjected, by the taking down and re- 
building of the mitoyen wall, in so far as the same were not 
the necessary consequence of the work, are attributable to 
the improper conduct, and more particularly to the unjusti- 
fiable demands and illegal threats of Respondent, when the 
heirs Mills began to take down the miloyen wall: Seeing, 
therefore, that, in the judgment of the Court below, which 
condemns Appellant to pay to Respondent the sum of £150, 
for damages, there is error, doth, in consequence, reverse the 
judgment, rendered by the Superior Court, at Montreal, on 
the 31st May, 1861, and, proceeding to render the judgment 
which the Court below ought to have rendered, doth dismiss 
the action of Respondent against Appellant. (12 D T. B. C, 
p. 355 et 6J., p. 206.) 
Cross and Bancroft, for Appellant. 
DEVLIN, for Respondent. 


ACTION EN GARANTIE.—LOCATAIRE.—MUR MITOYEN. 
QUEEN’S BENCH, APPEAL SIDE, Montreal, 4th March, 1862. 


Before Sir L. H. LAFONTAINE, Bart., Chief-Justice, AYLWIN, 
DUVAL, MEREDITH and MONDELET, Justices. 


LyMaN et al., Appellants, and PECK, Respondent. 


Jugé: 1°.Que, dans une action par un locataire contre son locateur, 

ur dommages allégués avoir été causés en conséquence de ce que le 
ocateur avait illegalement démoli un mur de division entre lea prémices 
louées et la propriété voisine, aucune action en garantie ne compéte au 
locateur contre le propriétaire voisin qui a démoli Je mur, que fee allé- 
gations de l’action principale soient vraies ou fausses. (1) 

2° Qu’en autant que le mur était mitoyen, et incapable de supporter 


(1) V. art. 1616, 1617 et 1660 C. C. 
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les magasins que l'on se proposait d'ériger, et que les propriétaires 
avaient pris toutes les précautions néceseaires, et en démolissant et 
reconstruisant le mur avaient exercé un droit d’une manière légale, il 
ne pouvait exister aucune réclamation contre eux, soit de la part du 
locateur, ou de la part de son locataire. (1) 


This was an action en garantie arising out of the case of 
Peck and Harris, decided in appeal and reported supra p. 284, 
Peck, being sued by his tenant, Harris, in damages, alleged to 
have been caused by a demolition of the gable wall of the 
leased premises, brought his action against Appellants, the 
adjoining proprietors, by whom the wall was demolished and 
rebuilt. In this action, treating this case as if it were connect- 
ed with the case of Peck and Harris, he set up the suit brought 
by Harris, alleging also the want of care on the part of Ap- 
pellants, in leaving the leased premises unprotected, and prayed 
that they might be compelled to intervene and take up the 
furt et cause of Peck, and to cause the trouble by the suit of 
Harris to cease, and to reimburse any amount which Plaintiff 
might be condemned to pay, as Defendant in this action. The 
Defendants en garantie, by their plea, adinitted that they had 
caused the wall to be taken down, and set up the various 
proceedings taken in having the wall surveyed, in notifying 
Peck and Harris by notices and protests, and set up also the 
improper conduct of Harris, in refusing permission to enter 
the premises, or to take means to protect his shop, also that 
the wall was taken down and rebuilt with all possible des- 
patch, and denying any liability towards the Plaintiff en 
garantie. On the 31st May, 1861. The court, (BADGLEY, Justice,) 
rendered the following judgment: “ The court, having seen 
“ and examined the judgment rendered in this court, this day, 
“ina cause bearing the No. 910, wherein John Harris, was 
“ Plaintiff, and Plaintiffin this case was Defendant ; considering 
“that it appears, by the judgment rendered in the said case 
“ No. 910, that John Harris has established, to the satisfaction 
“ of the court, the material averments of his declaration, and 
“ that an appreciable damage has been caused to him Harris 
“ in his trade and business,” (setting out the judgment in Peck 
“ and Harris, and the condemnation for £150) “ and considering 
“that Defendants en gurantie are bound in law to warrant 
“ and indemnify Plaintitf en garantie, Thomas Peck, against 
“said condemnation, doth condemn Hannah Lyman, et al, 
“ jointly and severally, to warrant Peck, &c.” 

AYLWIN, Justice: Held that the judge below had erred in 
Peck and Harris. He was far from satisfied with the authori- 
ties as to the matters raised in this cause. The modern French 
Code had not improved the legislation. He did not think that 


(1) V. art. 514, 515 et 516 C. C. 
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a diminution of rent was the only recourse the tenant should 
have. He held also that Peck was entitled to call in Defendants 
en garantie, and to say to them that the action had been 
directed badly, as he thought, aguinst him, and really for the 
acts of Defendants en garantie. But he wanted to be safe, and, 
therefore, had brought his action en garantie; let them step 
in and bear the brunt of what really arose from their own 
acts. Otherwise, it would amount to this, that, wherever there 
was a good defence, or what might rightly or wrongly be con- 
sidered such, no action en garantie would lie. He would reverse 
the judment of the court below, because it was founded on 
the rendering of another judgment, but would hold Defendants 
en garantie to pay expenses. 

DuvaL, Justice: Held the action badly brought. Harris had 
not stuted the facts, but complained of Peck for that with 
which he had nothing to do. He said Defendant had “ illegally 
pulled down” the wall, and Peck could have said “ I did no 
such thing;” or, “ the heirs Mills did it.” That would have 
been enough. Could he be held liable for their acts under a 
declaration so proved ? Harris's action was rightly dismissed. 
He had not asked a diminution of the rent. But Peck ought 
not to have brought his action. 

MEREDITH, Justice: All the judges of this court are of 
opinion that the action of Respondent, against Appellants, 
“must be dismissed; but, notwithstanding this, my learned 
brother Aylwin thinks that Appellants ought to pay the costs 
of the action which they have caused to be dismissed. The 
majority of the judges are however of acontrary opinion. One 
of the considérants of our judgment, this day rendered, in 
the principal action of Peck and Harris, is in the following 
words: “ Considering that the heirs Mills (Appellants in 
“the present cause) observed all proper precautions in and 
“about the taking down and rebuilding of the mitoyen wall, 
“and that no delay or neglect of any kind is attributable to 
“them in the premises ; and that the heirs Mills, in so taking 
“ down and rebuilding the mitoyen wall, exercised a legal right 
“an a legal manner, and therefore, that neither of the parties 
“in this cause can have any legal claim for damages against 
“them by reason of their having so exercised their right, &c.” 
In this considérant, all the judges have concurred ; and it 
seems to me that, if the fact of the heirs Mills having merely 
exercised a legal right in a legal manner be sufficient, as we 
have said, to exempt them from the payment of damages, it 
ought also to be sufficient, to exempt them from the payment. 
of costs. Reference was made at the argument to the case of 
Gauthier and Darche, (5 R.J. R. Q., p. 400), and Delvechio vs. 
Joseph, (7 R.J. R.Q., p. 459.) The first of these cases was 
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founded on a contract, and, therefore, seems to us distinguish- 
able from the case before us. The second case came before the 
Superior Court on a demurrer to Plaintiff’s declaration ; all 
the allegations of which had, therefore, to be taken as true. 
The Plaintiff in that case, therefore, may have appeared to be 
in the right, whereas, in this case, according to our view, 
Plaintiff is proved to have been in the wrong ; and, thus, there 
appears to be an important difference between Delvechio vs. 

oseph, and the present case. Be that, however, as it may, 
we deem it impossible for us to condemn the heirs Mills to pay 
costs for doing what we have all expressly said they had a 
perfect right to do. The judgment of the court below will 
therefore Be reversed, with costs of both Courts in favour of 
Appellants. 

MONDELET, Justice. The Respondent in the court below, 
claimed damages, he is the lessee of Appellant. It is an action 
en garantie in which he claims no diminution of rent. I am 
of opinion Respondent has no right of garantie his action 
should have been dismissed. If he has suffered any inconve- 
nience or any damage, he may blame himself for it, his obs- 
tructive and violent conduct accompanied by threats, may 
have been the cause of some precautions not having been 
thorougly carried out, as they might have been. I don’t see 
any evidénce of any unnecessary delay, nor of want of proper 
care on the part of the workmen. 

JUDGMENT: 1° Considering that the alleged wrongs, com- 

lained of by John Harris, in his demand and action against 
pondent, are alleged by the declaration of John Harris, to 
have been committed by Respondent himself; and, therefore, 
that whether the allegations of John Harris, in his said de- 
claration were true or untrue, Respondent had no right to 
call upon Appellants to warrant and indemnify him against 
the action and demand of John Harris, so based upon wrongs 
alleged to have been committed by Respondent himself, as 
Respondent hath done; 2° Considering that it appears, 
by the evidence adduced, that the division wall or gable se- 
parating the premises leased from Respondent by John Harris 
from the adjoining property, belonging to Appellant was a 
mutoyen wall; 3° Considering, also, that it was established, in 
due course of law, before the demolition of the mitoyen wall, 
that, although the wall, as it then stood, was sufficient to 
support the then existing buildings, yet that it was insuffi- 
cient to support the new warehouses then about to be erected 
4° Considering, also, that Appellants took all proper precau- 
tions and used due care and diligence in and about the taking 
down und rebuilding of the mitoyen wall; 5° Considering that 
Appellants in so taking down and rebuilding the matoyen 
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wall, exercised a legal right in a legal manner and, therefore, 
that Respondent could not have, either in his own right, or in 
the right of his tenant, Harris, a claim against Appellants by 
reason of their having so exerciced their said right ; 6° Con- 
sidering, therefore, that, in the judgment of the court below, 
which maintains the action of Respondent against Appellants, 
and condemns them to the payment of a sum of £150 there is 
error, doth, in consequence, reverse said judgment, and doth 
dismiss the uction of Respondent against Appellants, with 
costs. Mr, Justice AYLWIN, dissentient as to the first motive. 
(12 D. T. B. C, p. 368 et 6 J., p. 214.) 

BETHUNE and DUNXIN, for Appellants. 

Cross and BANCROFrT, for Respondent. 


ACTION EN SEPARATION DE CORPS. 
SUPERIOR COURT, Montreal, 30th November, 1861. 
Before BADGLEY, Justice. 


BEAUCAIRE, vs. LEPAGE. 


Juge : Que, dans le cas d’une action en séparation de corps et de biens 
portée par la femme, qui n’est pas appuyée de preuve, l’action sera ren- | 
voyée, avec dépens, et, sur preuve d’adultére continu et notoire et pros- 
titution de sa part, la demande incidente du mari en séparation de corps 
sera maintenue, et les enfants placés sous le contrôle exclusif du père. (1) 


BADGLEY, Justice: This was an action brought by a wife, 
to obtain a séparation de corps et de biens. The Plaintiff has 
not made out any cause of action, but, Defendant has brought 
an incidental demande, setting up grounds for his obtaining 
a séparation de corps, and, although this demande is some- 
what singular, yet, under the circumstances of the case, judg- 
ment will be given in his favor on his incidental demande, 
and Plaintiff's action will be dismissed. 

JUDGMENT : “ Considering that, at the time of the institu- 
tion of the present action, and for some years previously there- 
to, the Plaintiff, was living apart from her husband, the De- 
fendant, in a state of open adultery and prostitution, that the 
misconduct charged by her against Defendant was several 
years since, and was condoned by Plaintiff, who continued to 
* live with her husband, until she drove him away from con- 
nection and residence with her, since which she has continually 
lived apart from him : doth, therefore dismiss Plaintiff's action 
with costs : And, considering that Defendant and incidental 
Plaintiff, hath established the material averments of his in- 


(1) V. art. 187 et 214 C. C. et art. 151 C. P. C. 
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cidental demand, and that Plaintiff and incidental Defendant, 
hath, for several years last past continuously, to the time of the 
institution of this action, been leaving apart from her husband, 
the incidental Plaintiff, in open and notorious adultery and 
prostitution. Doth maintain the incidental demand and doth 
adjudge and declare that incidental Plaintiff be and remain, 
from this day, separated as to body, séparé de corps, cc. 
And it is ordered that incidental Plaintiff, shall have, from 
this day, the entire protection, care and safe guard of his 
two daughters and one son ; without costs upon the incidental 
demande. (12 D. T. B. C., p. 81.) 

ARCHAMBAULT and BOURGEAU, for Plaintiff. 

DUHAMEL, for Defendant. 


ACTION HYPOTHECAIRE. 
QUEEN’S BENCH, APPEAL SIDE, Montreal, 2nd December, 1861. 


Before: Sir L. H. LAFONTAINE, Chief-Justice, Bart., AYLWIN, 
DUVAL and MEREDITH Justices. 


KaTHaM, Appellant, and Dunn, Respondent. 


Jugé : Dans une action hypothécaire, a la poursuite de D, bailleur de 
fonds, contre le Défendeur, comme détenteur d’un immeuble vendu par 
le Demandeur à C. en 1845, et par C. au Défendeur en 1851: 

1° Que le Défendeur ne peut invoquer un jugement rendu en 1849, à 
la poursuite du bailleur de fonds contre C., comme réglant le montant 
dd par C., sou duteur, tel jugement étant res inter alios acta. 

2° Que le Défendeur n’était pas en droit de déduire une somme d’ar- 
gent prélevée sur les biens et effets de C., son auteur, à la poursuite du 
Demandeur D., en septembre, 1849, et payé seulement en septembre 
1858, de même que si le montant eût été reçu en 1849. 


This was an hypothecary action, brought in the district of 
Bedford, against Appellant, as being in possession of a lot of 
land in Dunham. The Plaintiff, in his declaration, set up a 
notarial deed of sale of the 25th August, 1845 from Plaintiff 
to Daniel S. Cleveland of the lot in question for £108 7 6, of 
which £27 10 0 was acknowledged, in the deed, as paid 
down the balance to be paid by three annual instalments of 
£26 19 2, each, from the 15th of April, 1845, making in all 
£80 17 6, alleged balance of the prix de vente. The deed of 
sale from Cleveland to Defendant bears date the 28th October, 
1851. The Defendant offered to confess judgment for £35 16 2, 
with interest on £23 19 9, from 3rd November, 1859. This 
offer was based on the amount of a judgment obtained by 
default, by Dunn, the Plaintiff, against Cleveland on the 24th 
of July, 1849, in the Court of Queen’s Bench, Montreal, for 
£80 17 6, with interest from the 22d June, 1849, date of service 
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of process. The Defendant, also, claimed to deduct £27 6 3, being 
the balance (after the payment of £15 16 3 costs of an action, 
and sheriff's fees,) realized by a sheriff’s sale of Cleveland's 
moveables, on the 17th September, 1849, which was credited 
by Plaintiff as paid over on account of the judgment only on 
the 27th September, 1858, the monies having in the interval 
remained in the sheriff's hands, in the case of Dunn vs. Cle- 
veland, for over nine years. In the body of the declaration, 
in this case of Dunn vs. Cleveland, the averment is “that the 
“sum of £80 17 6 is still in arrear and unpaid to Plaintiff, as 
“ well as the interest thereon from the 15th of April 1845, 
“ whereby an action hath accrued to William Dunn, to demand 
“and have, of and from Daniel Spencer Cleveland, the sum of 
“ £80 17 6, being the sum in arrear, and unpaid as well as the 
“interest thereon from the 15th Anril, 1845.” The judgment, 
however, only allowed interest from the day of service of 
process, 22d of June, 1849; by his special answer, Plaintiff 
alleged that the demand of \interest was omitted accidentally 
and by error in the declaration of Dunn, and that Plaintiff 
was entitled to interest ex natwra ret, from April, 1845. No 
evidence was adduced in support of the special answer, and 
the case was submitted to the court below on the deed of 
sale, and on certified copies of the declaration, judgment, exe- 
cution, and the order for distribution of the monies, in Dunn 
vs. Cleveland. In the court below, the learned judge (J. 5S. 
McCord) held : that the now Defendant. purchaser from Cleve- 
land, could not invoke the judgment in Dunn vs. Cleveland in 
his favor, it being res inter alios acta,and that,therefore,he was 
not entitled to a diminution of interest from the date of levy by 
the sheriff, but only from the day the monies were received 
under the order of distribution, and gave judgment for the pre- 
cise sum demanded by the Plaintiff £79 4 1, with interest 
from 27th September, 1858; “considering that the allegations 
of Defendant in the plea by him filed, are insufficient to entitle 
him to the conclusions therein taken. From this judgment, an 
appeal was instituted, and it was contended, on behalf of Ap- 
pellant : Ist. That Appellant, being in the right of Cleveland, 
his vendor, had a clear and manifest right to invoke the 
judgment, as showing the amount of the debt due by Cleve- 
land, and also to invoke the payment made by his auteur, 
as so much paid on account of the judgment at the date of 
levy; 2nd that the ground of error set up in the special 
answer, was not made out, no proof of error being adduced ; 
that interest was demanded by the declaration and action 
of Dunn from 1845, the allegation of interest being due from 
that date having been made, the general conclusion for 
interest must be taken with reference to the previous 
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allegation ; 3rd that Plaintiff had acquiesced in the judg- 
ment against Cleveland, issued execution thereon, and soid 
the moveubles of Defendant for £43 2 6, leaving a clear 
levy of £27 6 3 on the 18th September, 1849 ; 4th that the 
statement filed by Defendant of the amount due was correct, 
and that judgment should have gone for £35 16 2, with inte- 
rest from the 3rd November, 1859 on £23 19 9, instead of for 
the sum mentioned in the judgment; 5th that Appellant, on 
being sued took an action en garantie against his vendor, 
Cleveland, under the clause of warranty “against all debts, 
gifts, dowers, mortgages, &c.,” and contended that, as no judg- 
ment could be obtained against Defendant en garantie for a 
greater sum than that settled by the judgment rendered in 
the suit of Dunn vs. Cleveland, this furnished an argument 
in favor of the Appellant. 

MONDELET, Justice: The affirming or reversing of the judg- 
ment appealed from, rendered in the Superior Court, Bedford 
the 13th February, 1861, McCord, Justice, will altogether de- 
pend on the view this Court takes of the circumstance that 
in the conclusions of his declaration, in an action before the 
Court of Queen's Bench, the now Respondent, who wus Plain- 
tiff, against Daniel Spencer Cleveland omitted to ask for in- 
terest which he now pretends was due from the 18th April, 
1845, having merely prayed for interest, and the Court having 
allowed the interest only, from the 22nd June, 1849, date of 
the service of process. The judgment was erparte. On the one 
hand, it is very true, that interest accrued, ex natura ret, on 
and out of the sale of an immoveable ; and, perhaps, it may be 
urged, with some reason, that never having been paid, Defen- 
dant not even alleging or pretending that the interest ever 
was paid, he should recover it, it being unjust that he 
should lose it merely because he omitted to ask for such 
interest in the conclusions of his action against Cleveland. 
On the other hand, this may be said, that though true that 
Plaintiff did not pray for interest from the 15th of April, 
1845, he actually, in his declaration, specifically set out that it 
was due on the capital, £82 17 6, from the said 15th day of 
April, 1845. His intention was apparent, it cannot be mis- 
taken, it is a mere omission in the conclusicns of the declara- 
tion. If the case be viewed in that light, it will follow that the 
statement of Plaintiff (Respondent), is correct, and that 
he was right in secking, and he justly obtained, at the 
hands of the Superior Court, at Bedford, a judgment for 
£79 3 1. and interest from the 27th September, 1858. On 
the other hand, Appellant maintains that, not having, in his 
conclusion, prayed for this interest, as he now does, from 
the 15th of April, 1845, Respondent cannot now recover it; 
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that the suit against Cleveland is a chose jugée, and the various 
sums which should be deducted as pretended in and by Appel- 
lant’s statement, leaves, as due to Respondent, only £35 16 2, 
with interest from 3rd November, 1859, on £23 19 9 instead 
of, for the sum of £79 3 1, for which the land which Respon- 
dent is in possession of has been: by that judgment declared to 
be hypothecated. I am of opinion that Respondent has a right 
to claim, as he has done, the interest which is due, ex natura 
rei, from 15th April, 1845. The suit against Cleveland is no 
res judicata against the actual Plaintiff, and it follows that the 
imputations of monies paid, such as they are made by Appel- 
lant, cannot avail him, because they ought not to prejudice 
Respondent, who has evidently an honest and legal right to 
the amount he has claimed, and for which he has obtained 
judgment. I, therefore, think the judgment appealed from 
should be confirmed. Judgment confirmed. (12 D. 7. B.C, 
p. 85.) 

BUCHANAN, for Plaintiff. 

RacicotT, for Defendant. 

ROBERTSON, A. and W. for Appellant. 

STUART, H. for Respondent. 


INSCRIPTION DE FAUX CONTRE LA COPIE D'UN JUGEMENT. 
SUPERIOR COURT, Montreal, 22 février, 1862. 
Before Monk, J. 


SEYMOUR, v's. HORNER et al. 


Jugé: Qu'il sera permis de s’inscrire en faux contre la copie d’un 
jugement signifié à un Défendeur arrêté sur capiaa, lui ordonnant de se 
livrer sous un mois, lorsque par erreur Je mot ‘‘ninth” a été inséré dans 
la copie signifiée au lieu du mot “ month” (1) . 

Que les copies de jugements signifiés doivent être certifiées par le 
protonotaire de la cour, et non par les procureurs. 


The Defendant moved, on the 17th February, 1862, for 
leave to inscribe en faux, against the return and certificate of 
a bailiff of the Superior Court that, on the 13th July, 1861, 
he served “atrue and certified copy” of judgment on one 
Woodbury, a Defendant, formerly arrested by Plaintiff under 
a capias, and for whom the now Defendants were bail. The 
copy of judgment on the back of which was the certificate 
referred to was filed on the return of Plaintiffs action, the 
11th November, 1861; the judgment itself being rendered on 
30th April, 1861, and requiring Defendant within one month, 


(2) V. art. 159. C. P. C. 
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“ after the service upon him, or upon his said sureties, of the 
present order or judgment to surrender himself etc.” In the 
copy served, which was certified by Plaintiff’s attorneys as a 
true copy, the word “ninth” appeared in place of the word 
“ month.” 

DorMAN, for Plaintiff, submitted: That the variance must 
be such as might mislead, and which wôuld really constitute 
a fuux. Here the first part of the judgment recited that bail 
had been put in on the 12th March, 1860, that the Defendant 
would surrender “ within one month, &c.” The parties were 
aware of the delay fixed, and besides the variance did not 
amount to a faux, but was a mere clerical error. 

Monk, Justice: There has been a clerical error here in the 
copy of a judgment served, and Defendant made an affidavit 
to be permitted to inscribe en faux against the bailiff’s return ; 
the motion is granted. But I am disposed to hold that the 
return of the bailiff is a faux, an toto, inasmuch as an attorney 
cannot certify the copy of judgments to be served. The pro- 
thonotary says they have no knowledge of this being the 
practice, and the copy served should have been certified by 
the prothonotary of the court. (12 D. 7. B. C, p. 90.) 

ABBOTT and DORMAN, for Plaintiff. 

DOHERTY, for Defendants. 


PROCEDURE.—DECLARATION ET REPONSE. 
SUPERIOR COURT, Montreal, 22nd February, 1862. 
Before Monk, Justice. 
GAULT, et al., ve. Cork. 


Dans une action portée pour le prix d'effets vendus et livrés au Dé- 
fendeur, personnellement, le Défendeur plaida que les effets ne lui 
avaient pas été vendus, et qu'il n’avait rien à faire avec l'achat, si ce 
n’était comme commis ou agent d’une compagnie de verrerie alors 
en opération, à laquelle compagnie ces effets avaient été vendus; il fut 
permis aux Demandeurs d’amender leur réponse spéciale à ce plaidoyer 
en y ajoutant une allégation que ie Défendeur était un associé dans la 
compagnie, et que son plaidoyer qu'il n’était qu’un agent était faux. 

Jugé : 1° Que, quand bien même il serait établi que le Défendeur étuit 
un associé dans telle compagnie, ainsi qu’allégué dans la réponse spé- 
ciale, aucun jugement ne pouvait être rendu contre le Défendeur, en 
autant qu'il apparairsait des allégations et admissions des Demandeurs, 
que l’action eût dû être portée contre la compagnie. 

2° Que la réponse spéciale était en contradiction avec la déclaration, 
et que l’action pour cette raison devait étre renvoyée, et aussi pour la 
raison que la vente et livraison, alléguées dans la déclaration, n’avaient 
pas été prouvées. 


This was an action to recover £196 14 9, for goods sold and 
delivered to Defendant. The Defendant set up, that the goods 
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were not sold to him, nor had he any thing to do with them, 
except in his capacity of clerck and agent of a company called 
The Ottawa Glass Company, in whose employ he then was, 
and to which company the goods were sold. The special answer 
to this plea was in effect general, and the parties went to 
enquete. The Plaintiff then moved to be allowed to amend his 
answer to the plea referred to, by adding the words: “ Que, 
“ d’ailleurs, le Défendeur formait partie, comme associé, de la 
“ Compugnie de Verrerie d'Ottawa, et n'était pas, ainsi qu'il 
‘“ l'allègue faussement dans ses plaidoyers, le simple agent, et 
“ que de plus ces effets ont été vendus et entrés dans les livres 
“des Demandeurs au erédit et au nom du Défendeur.” This 
inotion was opposed by Defendant, on the ground that it was 
a departure from, and tended to change Plaintiff's action by 
the special answer, and that the amendment, if made at all, 
should have been in the declaration. The amendment was 
however allowed by judgment of the 28th February, 1861, 
Monk, justice, before whom the case was heard on the merits, 

Monk, Justice: In rendering judgment, said that Plaintiffs 
had failed to prove their case: that Plaintiff's special answer as 
amended was in direct contradiction to their declaration, and 
shewed that the action was badly brought, and that the 
action must have been dismissed, even if the allegation of the 
amended special answer had been made out in proof, which he 
. was disposed to say was not the case. But, if the declaration 
alleged a debt for goods sold to Defendant individually, he 
could not be condemned as a partner in a company not men- 
tioned in Plaintiff's action. 

JUDGMENT : “ Considering that the present action is brought 
against Defendant, for the price of goods sold and delivered to 
him personally and individually ; considering, morerover, 
that it is alleged and admitted, in the special answer to the 
plea secondly pleaded, that Defendant was a partner in the 
Ottawa Glass Company, mentioned in the plea and special 
answer, at the time of the purchase of the said goods and 
merchandize ; seeing that, by this admission and allegation of 
Plaintiff, it is shewn and established that the present action 
should have been directed against the Ottawa Glass Company, 
of which Defendant is alleged and admitted to have been, at 
the time of the purchase of the goods, a member or partner ; 
considering, moreover, that it is proved and established, by 
the evidence of record, that Defendant was, at the time of the 
purchase of the goods, x partner, or member of the Ottawa 
Glass Company, seeing also that there is no proof of delivery 
of goods to Defendant, individually, or otherwise, as alleged in 
the declaration. The court doth dismiss, &.” (12 D.7.B.C., p. 92.) 

CARTER and GIROUARD, for Plaintiffs. 

ROBERTSON, A. and W., for Defendant. 
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VENTE.—CAUTIONNEMENT POUR TROUBLE.—PROCEDURE. 
SUPERIOR Court, Montreal, 22nd February, 1862. 


Before Monk, J. 


MONGEAU vs. DUBUC. 


Jugé : Que, sur motion, il sera permis 4 un Demandeur de substituer 
et produire dans une cause un acte notarié de cautionnement, avec une 
nouvelle caution au lieu de celui produit avec l’action, la première 
caution, ainsi qu’allégué s'étant désistée. 


This was an action to recover part of the price of an empla- 
cement sold by Plaintift to Defendant, on the 4th of Septem- 
ber, 1861. The Plaintitf set up the deed in his declaration, and 
also that he had received a notarial notice from Defendant, 
that she was apprehensive of trouble from Plaintiff not being 
proprietor of the whole lot, and that he had caused a deed of 
security of the 12th October, 1861, before notaries, to be made, 
which was produced and filed with the action. The pleas 
raised the question as to Plaintiff being only the proprietor of 
one half of the lot, the other half being the property of 
the nephews and nieces of Plaintiff’s deceased wife. On the 
17th February, 1862, Plaintiff moved, inasmuch as the surety 
mentioned in the cautionnement filed with the action had 
desisted from his cautionnement, that he be allowed to pro- 
duce and file another bond, also passed before notaries on the 
15th of January, 1862, with a new surety. 

Monk, Justice: The Plaintiff has moved to be allowed to 
substitute another notarial bond, instead of that filed with 
the action on the ground that the first surety has desisted 
from his security, which was given as a sort of warranty 
against trouble to Defendant. The court allows the motion, 
and the bond may be filed. Its effects, or whether it will 
produce any thing advantageous to either party, or the effect 
of the désistement, are not now matters to be decided. (12 
D. T. B. C., P: 94.) 

PAPIN and ARCHAMBAULT, for Plaintiff. 

MoREAU, OUIMET and CHAPLEAU, for Defendant. 
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OBLIGATION.—CLAUSE COMMINATOIRE. 
SUPERIOR COURT, Montreal, 28th April, 1862. 
Coram BERTHELOT, J. 


McNEVIN ve. THE BOARD OF ARTS AND MANUFACTURES FOR 
LOWER CANADA. 

Held: That a clause, in an obligation, stipulating “ that, in caze the 
“ debtor should make default in tie payment of the interest to accrue 
‘ and become due on a principal sum, for the space of thirty days after 
‘ the intere-t, payments should become due and payable, then and in 
# that case, the whole of the principal sum, with all interest then due, 
“should immediately become due and exigible,” is not a covenant 
which will be regarded asa clause comminatoire, but which will be en- 
forced. (1) 


The declaration of Plaintiff set up an obligation of Defen- 
dants, dated the 25th January, 1861, in favour of Plaintiff for 
$11,000, payable in two years, with interest, meanwhile 
payable semi-annually, the tirst payment of the interest to be 
made on the 25th June, 1861. The obligation contained the 
following clause, which caused the litigation: “ In case the 
board, &c., shall make default in the payment of the interest 
to accrue and become due on the principal sum of $11,000, as 
aforesaid, for the space of thirty days after the interest pay- 
ments shall become due and payable, as herein before stipulated 
and provided, then and in that case, the whole of the debt, 
with all. interest then due, shall immediately be and become 
due and exigible.” The Defendants pleaded that, on the 25th 
August, 1861, at Montreal, Defendants, therein acting by 
J. S. Hunter and his colleague, notaries public, did tender and 
and offer to Plaintiff, in legal gold current coin of this province, 
à bourse déliée et deniers découverts, the sum of $3°5, being 
for six months interest on the principal sum of $11,000, at 
seven per cent par annum, and due, as aforesaid, on the 
twenty-fifth day of July then last past, and, at the same time, 
requiring Plaintiff to accept the same, which Plaintitf refused 
to do; that no demande was ever made by Plaintiff on Defen- 
dants for the payment of said sum of $385, before the insti- 
tution of the present action, nor were they ever placed en 
demeure to pay the same; That both the offers herein before 
referred to were made before the institution of the present 
action; that, in fact and in law, Defendants have, by such 
offer and tender, fulfilled all their obligations to Plaintiff, who 
is not now entitled to ask or demand from them the payment 
of the principal sum of $11,000, or any part thereof, never- 
theless’ Defendants do now renew their offer of the twenty- 


(1) V. art. 1089, C. C. 








DE LA PROVINCE DE QUEBEC. 305 


seventh day of August last, and do now consign before this 
court the sum of $385, together with costs on the amount so ten- 
dered by them, namely the sum of $26.45, for said costs, mak- 
ing in all the sum of $411.45; and Defendants say that said 
condition in the deed of the twenty-fifth day of January, 1881, 
stipulating that, in case Defendants should make default in 
the payment of the interest to accrue on the principal sum of 
$11,000, for the space of thirty days after said interest should 
become due and payable, as in the deed then stipulated, then 
the whole of the debt and interest should immediately become 
due and exigible, cannot be executed de rigueur, and was and 
is comminatory, and ought so to be held and construed. Tor- 
rance, for Defendants, cited : Guyot vbo. Comminatoire, p. 79; 
Nouveau Denizart, vbo. Clause comminatoire, p. 567 ; 2 Argou 
p. 305, lib. 3, cap. 35 ; Pothier, Obligations, n° 672. 

PER CüRIAM ; I think that the clause in question should be 
interpreted according to its letter and spirit, and that Defen- 
dants have consequently forfeited their right to the delay of 
two years accorded by the contract. I refer to the cases of 
Beaudry vs. Bareille, (1 R. J. R. Q., p. 447.); Richard vs. Le 
Curé. &c., de l'Œuvre et Fabrique de Québec, (4 R. J. R. Q., 
p. 260.) 

“La cour, considérant que, par l'obligation du 25 janvier 1861, 
revue devant J.S. Hunter et confrère, notaires, par laquelle 
le Défendeur, (The Board of Artsand Manufactures for Lower 
Canada,) s'est obligé de payer au Demandeur $11,000 dans 
deux ans, à compter de la date d'icelle, avec intérêt à raison 
de sept par cent par année, payable semi-annuellement, de six 
mois en six mois à compter du 25 janvier 1861, il a été con- 
venu et stipulé expressément, entre les parties à icelles, que, 
dans le cas où le débiteur serait en défaut de payer le dit 
intérêt, stipulé payable de six mois en six mois, pendant trente 
jours après que les paiements pour intérêts seront échus, que, 
dans ce cas, toute la dette principale, et l'intérêt alors dû sur 
icelle, deviendrait alors exigible. Considérant, de plus, que le 
Défendeur, (The Board of Arts and Manufactures for Lower 
Canada), a failli de payer au Demandeur, dans les trente jours 
qui ont suivi l'échéance du paiement pour intérêts devenus dus 
depuis le 25 janvier 1861, au 25 juillet 1861, savoir la somme 
de $385, ce qui a donné rroit au Demandeur de réclamer immé- 
diatement le paiement de la somme de $11,000, à compter de 
l'expiration des dits 30 jours, à compter du 25 juillet 1861. 
Considérant, enfin, que les exceptions plaidées par le Défendeur 
sont mal fondées, et que les offres par lui faites sont insuffi- 
santes et ont été faites trop tard, a condamné et condamne Île 
Défendeur “ The Board of Arts and Manufactures for Lower 
Canada,” à payer au Demandeur la somme de $11,385, savoir 

TOME X. 20 
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$11,000 pour le montant en capital de la dite obligation du 
25 janvier 1861, avec intérêt de sept par cent sur icelle, à 
compter du 25 juillet 1861, et celle de $385, pour intéréts échus 
sur la somme capitale depuis le 26 janvier au 25 juillet 1861.” 
(6 J., p. 22, et 12 D. T. B. C, p. 335.) 

JOHN MonK, for Plaintiff. 

TORRANCE and Morris, for Defendants. 


CONSTRUCTION DES EGLISES. 
Cour DE CIRCUIT, Montréal, 23 Juin, 1862. 


Coram Monk, J. A. 


LES SYNDICS DE LA PAROISSE DE LACHINE vs. JOSEPH 
LAFLAMME. 


Jugé: Qu’un catholique, qui s’est fait protestant, ne peut être cotisé 
pour la construction d’une église catholique quoiqu'il ait fait des actes 
que les catholiques seuls pouvaient faire, et qu’il ait demandé la cons- 
truction de l’église en question. 


Les Demandeurs, syndics nommés pour surveiller et diriger 
la construction d’une église, sacristie et presbytère catholique, 
à Lachine, réclamaient du Défendeur la somme de $35.21, 
étant le premiér paiement échu sur la somme de $422.52, im- 
posée sur les propriétés du Défendeur. Le Défendeur plaida 
que, depuis 30 ans et plus, il avait toujours professé la religion 
protestante, et n'avait pas appartenu à l'église cathol que qu'il 
avait été marié suivant les rites de l'église épiscopalienne, le 
7 inars, 1812, et que tous les enfants nés de son mariage avaient 
été élevés et instruits d’après les doctrines de l'église presby- 
térienne ; qu'il avait contribué aux charges nécessaires pour le 
soutien de cette dernière église, et qu'il ne pouvait être forcé 
à contribuer au soutien d'aucune autre religion; que, par le 
ministère de Wright et son confrère, notaires, le Défendeur 
avait, le 16 novembre 1861, (époque où il avait appris pour la 
première fois que les Demandeurs entendaient exiger de lui 
ce qu'ils réclament par cette action) notifié légalement le curé 
de la paroisse de Lachine qu'il avait abandonné la religion 
catholique depuis l’année 1827. Les Demandeurs répondirent 
qu'il était faux que, depuis 30 ans et plus, le Défendeur ait 
appartenu à une dénomination religieuse quelconque séparée de 
l'église de Rome, qu'il était notoire que, durant la période 
susdite, le Défendeur s'était représenté comme catholique 
romain et avait contribué au soutien du culte catholique ; que, 
notamment, lorsqu'il s'était agi de faire construire une nou- 
velle église dans la paroisse de Lachine, le Défendeur avait 
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signé les requêtes originaires et nécessaires, tant à l'autorité 
ecclésiastique qu'à l'autorité civile, et avait pris part aux 
premiers procédés exigés par la loi en pareille circonstance, 
sans faire aucune réclamation; que, durant cette période de 
temps, le Défendeur avait déclaré ouvertement et à plusieurs 
reprises, qu'il n'avait jamais abandonné la religion catholique, © 
et qu'il entendait agir et être considéré comme catholique, que 
le Défendeur avait été inscrit de son consentement parmi les 
catholiques de la paroisse, lors du dernier recensement de la 
province ; que, quoiqu'il existe des écoles dissidentes à Lachine, 
le Défendeur avait toujours contribué au soutien des écoles 
catholiques ; que tous les ans, le Défendeur souscrivait et payait 
une somme de vingt chelins pour le soutien du curé, vu l'in- 
suffisance des dimes, ce qu'il a fait jusqu'à l’année courante ; 
que l’acte de repartition produit en cette cause avait été basé 
sur le nombre et les moyens des propriétaires catholiques ; que 
le protet ou notification d’abjuration invoqué par le Défendeur 
était d’une date postérieure à l’homologation de cet acte de 
répartition et ne pouvait effacer le privilège que la loi donne 
aux Demandeurs sur les terres de tous ceux qui se trouvent 
portés dans la répartition. La preuve des Demandeurs établit 
que, lors du dernier recensement, l'officier recenseur ayant 
inscrit le Déféndeur comme catholique, la fille du Défendeur, 
alors présente, lui fit l'observation qu'il ne devait pas se laisser 
donner la dénomination de catholique, ce à quoi il répondit 
“ ce qui est là est bien, mêle-toi de tes affaires.” Il est aussi en 
preuve que le Défendeur ayant signé les requêtes originaires 
demandant la construction de l’église en question, et des débats 
s'étant élevés pour savoir si ceux qui demandaient cette église 
constituaient la majorité des catholiques, quelqu'un dit au 
Demandeur, dans une assemblée publique, qui avait lieu pour 
constater de quel côté était cette majorité : “ Vous n'êtes pas 
catholique, M. Laflamme, et votre nom ne devrait pas être 1a,” 
ce à quoi le Défendeur répondit : “ Je suis aussi catholique que 
les autres qui ont signé, et je veux que mon nom reste la.” La 
preuve du Défendeur consiste principalement en deux docu- 
ments dont l’un en date de 1820, est une liste de souscription 
portant la signature du Défendeur et intitulé comme suit : 
“ Subscription of the protestant inhabitants of the parish of 
“ Lachine for the annual support of a Presbyterian Clergyman, 
“commencing on the Ist day of October, 1820, to be paid 
“ quaterly in advance, in the hands of a treasurer appointed 
“ for that purpose.” Le second, en date du 21 décembre, 1843, 
et portant aussi la signature du Défendeur, contient dans les 
termes suivants la demande d’un pasteur fixe à Lachine : “ We, 
the members of the Presbyterian congregation of Lachine, &c.” 
Interrogé sous serment, le Défendeur dit qu'il a été baptisé à 
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l'église catholique, qu'il y a communié et y a été confirmé, mais 
que, depuis plus de 30 ans, il s'était agrégé à l’église Presby- 
térienne, et y avait communié une fois, duns le temps de son 
changement de religion. 

DaousT, pour les Demandeurs, observe que la preuve faite 
de part et d'autre ne pouvait manquer de laisser de grands 
doutes sur la dénomination religieuse dans laquelle il faudrait 
ranger le Défendeur. Que les croyances réelles du Défendeur 
étaient une inatière où le tribunal n'avait pas le droit de péné- 
trer. Nous ne pouvons tenir compte que des apparences sous 
lesquelles se présentent les individus. D’après la conduite du 
Défendeur, il peut s'être exposé à subir les obligations civiles 
qui incombent aux catholiques et aux protestants, mais lui 
seul en est la cause. Des démarches sont adoptées par les 
catholiques de Lachine pour l'érection d'une église catholique, 
et parmi ces catholiques nous trouvons le Défendeur, qui 
revendique publiquement la qualité de catholique, qui signe 
comme tel les requêtes adressées aux autorités ecclésiastiques 
et civiles, et qui se fait compter parmi ceux qui demandent 
l'église et qui ont besoin de constituer une majorité de catho- 
liques. À la suite de ces requêtes, qui sont le fait du Défendeur 
et de ses co-signataires, un acte de répartition est dressé, cet acte 
est déposé pour homologation et est enfin homologué, sans 
aucune protestation de la part du Défendeur, qui ne pouvait pas 
ignorer ces procédés, puisqu'il y avait activement contribué. 

u moment que cet acte de répartition a été homologué, les 
Demandeurs ont acquis un privilège sur toutes les propriétés 
imposées (Statuts Refondus du Bas-Canada, c. 18, 8. 32) (1). 
I) est bien vrai que cette loi (s. 23) dit que les propriétés des 
protestants ne seront pas sujettes à cotisation pour l'érection 
d’une église catholique, mais le Défendeur au lieu de se pré- 
valoir de cette exemption en temps utile, avait tout fait pour 
s'en dépouiller. 

Monk, pour le Défendeur, répond que la cour n’a à s’enquérir 
que d'un seul fait, c'est de savoir si le Défendeur est catho- 
lique ou protestant. Malgré tous les doutes que la conduite du 
Défendeur est de nature à créer, l'évidence résulte de )’affir- 
mation, faite sous serment par le Défendeur, en présence de 
la cour, qu'il étuit, lors de l'homologation de l'acte de répar- 
tition et qu'il est encore un protestant presbytérien. 

MoxK, J.: Toute la question consiste en eftet à savoir si le 
Défendeur est catholique ou protestant. Or nous voyons que 
toute la famille du Défendeur est protestante, et que le dernier 
acte religieux du Défendeur (la communion) quoiqu'il ait été 
accompli il y a 30 ans passés, a eu lieu à l’église presbytérienne. 


(1) V. art. 3410, S. R. Q. 
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Il est venu ici affirmer qu'il était protestant, et la cour doit 
attacher plus de poids à cette déclaration solennelle qu'aux 
incidents résultant de la preuve. En conséquence, l'action doit 
être déboutée, muis sans frais. (6 J., p. 226.) 

DouTRE et DAOUST, pour les Demandeurs. 

JOHN Monk, pour le Défendeur. 


DONATION.—CLAUSE PENALE. 
Cour SUPÉRIEURE, Ste-Scholastique, 13 mai 1862. 
- Coram BADGLEY, J. 
CHEVAL DIT ST JACQUES, vs. JOHN MORRIN. 


Jugé : Que la prestation suivante portée dans un acte de donation 
entre vifs de père a fils,‘ que, si le donataire, venait À vendre, échanger 
on donner le dit terrain à des étrangers ou a faire quelqu’autre acte 
équipollent a vente, il sera tenu et obligé, tel qu'il le promet en ces 
présentes, de bailler et payer aux donateurs seulement la somme de 
deux milles livres ancien cours, le jour de la passation, soit des actes 
de vente, échange, donation et autres actes équipollents à vente,” n'est 
pas comminatoire, mais qu’elle est réputée étre une charge de la dona- 
tion, exigible sitôt que la terre a été vendue au Défendeur, un étranger. 


Le 17 octobre 1846, Thomas Cheval dit St Jacques et Jus- 
tine Mallette, sa femme, firent donation entre vifs à Camille 
Cheval dit St Jacques, leur fils, d’un terruin décrit au dit acte 
et, entr’autres clauses, conditions et réserves, il a été stricte- 
ment urrêté entre les parties que, si le donataire venait à 
vendre, changer ou donner le terrain à des étrangers ou à faire 
quelqu'autre acte équipollent à vente, il serait tenu et obligé 
tel qu'il le promet par le dit acte, de payer aux donateurs 
seulement (c'est-à-dire de leur vivant) la somme de deux mille 
livres, ancien cours, le jour de la passation soit des actes de 
vente, échange, donation ou autres actes équipollents à vente, 
à peine de tous dépens dommages et intérêts. Enregistrement 
de cet acte le 20 octobre 1846. Le Demandeur allègue dans sa 
déclaration, qu'en vertu du privilège de bailleur de fonds, la 
terre donnée est devenue affectée et hypothéquée en faveur 
des donateurs au paiement de cette somme de 2000 livres. Que, 
malgré la convention expresse contenue au dit acte de donu- 
tion, et les défenses du donateur, la terre a été vendue à un 
étranger, par acte du 12 avril 1858, du vivant des donateurs, 
qui le sont encore, et qu’ainsi, le jour de la vente, les donateurs 
sont devenus en droit de réclamer les 2000 livres, avec les inté- 
rêts à compter du 12 avril 1858. Le 2 avril 1861, le donateur 
Thomas Cheval, a transporté à son fils Damien (le Demandeur), 
cette somme de 2000 livres, laquelle il déclare lui être due par 
Eugène Cheval dit St Jacques, tuteur à l'enfant mineur de 
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Camille Cheval, décédé, et hypothécairement par le Défendeur, 
subrogeant le Demandeur en tous ses droits, noms, raisons ct 
actions lui résultant, et Eugene Cheval accepta le transport, 
le 4 avril 1861, et ce transport fut ensuite signifié au tuteur 
et au Défendeur, l'ayant acquise à la charge de payer aux 
donateurs la somme de 2000 livres si ces derniers avaient le 
droit de le réclamer; que le Défendeur comme actuel déten- 
teur de la terre donnée est tenu hypothécairement au paiement 
de la somme de 2000 livres, avec intérêt du 12 avril 1858. 
Conclusions hypothécaires à cet effet. Le Défendeur a plaidé : 
1° Que la clause de l’acte de donation sur laquelle repose 
l'action est conditionnelle, non expresse, vague et insuffisante 
pour empêcher la vente de l'immeuble en question; que la 
défense d’aliéner n’était pas obligatoire de la part de Camille 
Cheval ; que Camille Cheval n’a pas vendu l'immeuble ; que, 
si l'intention des donateurs eût été de conserver le bien dans 
la famille, ils auraient déclaré que ce bien serait propre au 
donataire, à lui et aux siens de son estoc et ligne; 2° qu'aux 
termes de l’acte, la somme de 2000 livres est payable aux 
donateurs seulement, et Thomas Cheval, le donateur, n'en pou- 
vait faire le transport au Demandeur; qu'en supposant que 
les donateurs auraient eu le droit de transporter cette somme, 
cette clause de la donation spécifiant que, si le donataire ven- 
dait ce bien, il paierait aux donateurs seulement les 2000 
livres, & peine de tous dépens, dommages et intéréts, donne & 
entendre que, si la somme n’est pas payée, le donataire ne 
serait tenu qu'à des dommages et intérêts ; que les donateurs 
n'ont souffert aucuns dommages, et le Demandeur, à leurs droits, 
n'en allègue.aucun, et aucun n’a été souffert ; que le transport 
est nul, la clause sans effet, et le donateur n’a eu aucune valeur 
pour le transport; 3° le 10 mars 1845, par acte à cet effet, 
Thomas Cheval dit St Jacques et sa femme, donnèrent quit- 
tance à Camille Cheval, de la rente et pension viagère, ainsi 
que de la moitié des grains, foins et autres choses, tant du 
passé qu'à l'avenir, à eux dus par l'acte de donation du 17 
octobre 1846, lui donnant aussi quittance et décharge de toutes 
les réserves créées en leur faveur par cet acte, excepté 1° d’en- 
lever, sous deux ans, la moitié d'une maison ; 2° de deux places 
dans l'étable, et deux dans l'écurie, pendant deux ans, et 3° de 
passer, tant à pied qu'en voiture, sur la terre; et à raison de 
cette transaction, Camille Cheval dit St Jacques et uxor, sont 
trouvés et sont de fait déchargés de toutes demandes, droits, 
prétentions que Thomas Cheval dit St Jacques et sa femme 
pouvaient ou avaient droit d'exiger, à raison de la défense 
d'aliéner portée au dit acte; 4° qu'après le décès de Camille 
Cheval, arrivé le 29 murs 1855, laissant une enfant mineure, 
Asilda Cheval, il fut procédé à l'inventaire des biens de sa 
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succession, et 1] fut constaté qu'elle devait une somme de 11,990 
livres, 16 sous; que la succession ne pouvait payer, et les cré- 
anciers pressant le paiement de leurs dettes, ct, pour empêcher 
la vente forcée, et à grand sacrifice de l’immeuble en question 
le seul appartenant à la succession, et principalement pour 
payer à Thomas Cheval dit St Jacques et son épouse, une 
rente annuelle et viagère créée en leur faveur par Camille 
Cheval dit St Jacques, leur fils, par son testament du 9 mai 
1855, Eugène Cheval, comme tuteur, convoqua une assemblée 
de parents de la mineure, à laquelle Thomas Cheval fut requis 
d'assister, et fut autorisé à vendre l’immeuble, pour les fins 
susdites, et le tuteur ne voulant prendre aucune responsabilité, 
par rapport à ces 2000 livres, fit ajouter, comme condition de 
vente que l'acquéreur de l'immeuble paierait les 2000 livres 
à Thomas Cheval dit St. Jacques et son épouse, s'ils y 
avaient droit; qu'il était entendu lors de l’adjudication, 
qu'il n’y avait que la rente de 2000 livres payable, que cette 
somme de 2000 livres ne devait pas l'être et que, d'ailleurs, 
le Défendeur a payé un prix des plus élevés, non compris les 
2000 livres; que Thomas Cheval et sa femme, comme re- 
présentant leur fils, étant ainsi créanciers et débiteurs de la 
succession, n'ont pu et ne pouvaient, par leur fait en for- 
cant la vente de. ce bien, pour se faire payer leur rente 
viagère, obtenir le paiement de ces 2000 livres, et, d’ailleurs, 
ils auraient dû renoncer à leur legs, une des causes principales 
de la vente de l'immeuble en question. M. Prévost, pour le 
Demandeur, en réponse a prétendu : Que la condition de ne 
point aliéner n’était contraire ni aux lois ni aux bonnes mœurs ; 
que l'obligation à laquelle s'était soumis Camille Cheval, n'était 
pas pure et simple, mais qu'une peine avait été ajoutée à l’in- 
fraction de cette obligation de ne pas faire ; que cette peine ne 
peut être une peine comminatoire, mais bien une charge de la 
donation qui devient exigible, aussitôt l'avènement de la con- 
dition ; d’ailleurs, les donateurs n'avaient pas défendu au dona- 
taire d’aliéner le fonds donné, mais ils y mettent une condition : 
“ Si vous l’aliénez, vous nous paierez une somme de deux mille 
francs, le jour même de la passation de l'acte d’aliénation ; ” 
ce ne peut donc être une peine comminatoire, puisqu'ils ne 
défendent pas d’aliéner, il est permis au donatuire de vendre, 
mais, à une condition, celle de payer une somme de deux mille 
francs, qui ne peut être autre chose qu'une charge de la dona- 
tion. C’est l& la doctrine de Toullier, qui, au vol. 3, ed. belge, 
tit. 3, Des contrats, n° 488, in medio, p. 508, dit: Pour qu'une 
peine soit réputée comminatoire, il faut que l'obligation à la- 

uelle elle est attachée, puisse encore être remplie, et on se 
libère de la peine en accomplissant l'obligation ; mais une peine 
attachée à une obligation de ne pas faire, ne peut jamais être 
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‘comminatoire, car du moment que vous avez fait ce que vous 
avez promis ne pas faire, vous ne pouvez plus ne pas le faire, 
partant, aussitôt que vous l'avez fait, la peine est due de plein 
droit. Dans le cas actuel, c'est encore bien moins une peine 
comminatoire, c&r le donataire, Camille Cheval, ne s’est pas 
obligé à faire ou à ne pas faire, il s'est obligé de payer une 
somme de deux mille francs, s’il vendait à des étrangers. C’est 
bien là ce qui prouve que cette obligation est une charge de 
la donation, conditionnelle il est vrai, mais, du inoment que la 
condition est arrivée, cette charge de la donation doit étre rem- 
plie. Autorités citées par le Demandeur: Guyot, Répertovre, 
Jurisprudence, vbo Condition, pp. 393-94-95 ; Idem, Réper- 
toire, vbo Comminatoire, p. 78, 2° col. 8° alinéa ; Idem, Réper- 
toire, jur. vbo Aliénation, p. 306, 1° col., 6° al. ; Idem, Réper- 
toire, vbo Clause pénale, p. 554, 1° col., 2° et 3° al.; Toullier, 
ed. belge, vol. 3, pp. 507-8, n° 488; Jdem, ed. belge, vol. 3, 
pp. 616-28, n° 834; Idem, ed. belge, p. 105, n° 281, p. 617, 
n° 804-5-6 ; Pothier, Traité des obligutions, pp. 88-89 n° 347-8 ; 
Merlin, vbo Peine contractuelle, vol. 9, pp. 213-17; Argou, 
tom. 1 liv. 2, ch. 12, p. 307. En preuve il est établi que la terre 
a été adjugée au Défendeur. pour le plus haut prix, et aussi 
le Demandeur admet en réponse aux interrogations sur faits 
et articles, qu'il n’a payé que £25, pour valeur et considéra- 
tion du transport du 2 avril 1861. 

BADGLEY, J.: La disposition exprimée à l'acte est ex- 
. presse et spéciale. Il n’y a pas défense d’aliéner, il n’y a peine 
comminatoire. La propriété a été donnée à Camille, leur 
enfant, par ses père et mère ; de même, ils auraient pu l'avoir 
donnée à un étranger, Camille, leur enfant, ne pouvait empé- 
cher les donateurs de donner leur propriété à qui ils voulaient. 
La donation était faite sujette à des charges et droits onéreux, 
moins onéreux envers Camille, pour sa jouissance de la pro- 
priété, que par un étranger; mais en même temps en pleine 
propriété, car Camille pouvait vendre mais en vendant la con- 
dition devenait exigible. La donation est un acte équipollent 
à vente, et les donateurs ont considéré que les autres charges 
de la donation et la somme de 2,000 livres formaient le prix 
et valeur de la terre donnée, et le père en stipulant la condition 
est présumé ne pas avoir voulu imposer à son fils le paiement 
de ces 2,000 livres, excepté si la terre était vendue. Donors 
may attach to their donations such conditions as they may 
think proper, if they are possible and legal, the modalities of 
donations are restricted within these limits ; in this case the 
condition is neither impossible nor illegal and necessarily 
falls under the following rule: “ Les effets des conditions pos- 
sibles ou licites attachées à une donation entre vifs se déter- 
minent d’aprés les principes généraux qui réglent les obliga- 
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tions conditionnelles.” Hence the application to this case of 
the following citation from Toullier, Des Contrats : “ Muis si 
la condition ou défense d’aliéner n’est pas pure et simple, si 
par exemple on y avait ajouté une peine en cas d'infraction, si 
j'avais stipulé que vous me donneriez 600 francs à moi ou à 
Titius, si vous aliénez le fond cornélien que je vous ai vendu 
ou donné, la peine serait encourue de plein droit par l’aliéna- 
tion que vous auriez faite et cette peine ne pourrait être mo- 
dérée par les juges.” The Defendant has not been taken by 
- surprise, the notices of the sale publicly announced the exis- 
tence of the condition of the claim for 2,000 francs, and 
charged the purchaser to pay it if payable by law, the pur- 
chase was made subject to the charge. Le Défendeur en 
achetant la propriété n'a pas été trompé ni surpris ; les an- 
nonces de la vente déclaraient publiquement, à lui et à tous 
autres, l'existence de la condition de la réclamation pour les 
2,000 francs, et la charge à l'acheteur de payer ce montant si 
la somme était exigible en loi. L'achat fut fait sujet à cette 
charge de vente. 6e Toullier, p. 488, Contrats innommés. 

La Cour: “ Considérant que, pur l’acte de donation entre 
vifs passé le 17 octobre, 1846, devant Rochon, et son confrère, 
notaires, Thomas Cheval dit St. Jacques et son épouse, y men- 
tionnés, auraient donné à Camille Cheval dit St. Jacques, pour 
lui, ses hoirs et ayant causes un terrain, etc, et ce pour les 
considérations et sous les conditions stipulées au dit acte ; 
considérant qu’entr’autres conditions y stipulées est la sui- 
vante : “ Que si le donataire venait à vendre, échanger ou 
“donner le terrain à des étrangers, ou à faire quelqu’autre acte 
“ équipollent à vente, il sera tenu et obligé, tel qu’il le promet, 
“en ces présentes, de bailler et payer aux donateurs seule- 
“ ment, la somme de deux mille livres ancien cours, le jour de 
“la passation soit des actes de vente échange, donation, et 
“autres actes équipollents à vente ;” considérant que le terrain 
était, par l'effet du dit acte de donation, chargé et hypothéqué 
envers les donateurs au paiement de la somme de deux mille 
francs, la dite condition échéant et arrivant ; considérant que 
Camiile Cheval dit St. Jacques, le donataire est mort avant 
l'institution de cette action, et a laissé une enfant à laquelle 
Eugène Cheval dit St Jacques a été dûment nommé tuteur; 
considérant que, par la vente du terrain, pendant la vie des 
donateurs, et ce à un étranger, savoir: au Défendeur, par 
acte de vente devant Prévost, et son confrère notaires, le 12 
avril, 1858, par Eugène Cheval dit St. Jacques, en sa qualité 
de tuteur à l'enfant mineur de Camille Cheval dit St. Jacques, 
la condition serait devenue ouverte et exigible en faveur des 
donateurs, suivant la stipulation au dit acte de donation; 
considérant que, par acte passé devant Bernard, et son confrère, 
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notaires, le 2 avril, 1861, et filé en cette cause, Thomas Cheval 
dit St. Jacques céda au Demandeur, la somme de deux mille 
livres, ancien cours, avec les intérêts échus à lui personnelle- 
ment, et hypothécairement contre le Défendeur, avec subro- 
gation en tous les droits, noms, actions, privilèges et hypo- 
thèques résultant eu dit Thomas Cheval dit St. Jacques des 
actes susdits, lequel transport a été dûment notifié et signifié 
par le Demandeur au dit Eugène Cheval dit St. Jacques, en 
sa dite qualité, le 4 avril, 1861; considérant que, par l'acte de 
vente du 12 avril, 1858, consenti par Eugène Cheval dit St. 
Jacques, en sa dite qualité, au Défendeur, ce dernier a convenu 
de bailler et payer, à première demande, si droit il avait, au 
dit Thomas Cheval dit St. Jacques, la dite somme de deux 
mille francs, suivant le dit acte de donation entre vifs, dans le 
cas que ce dernier aurait le droit de réclamer la dite somme 
du dit Eugène Cheval dit St. Jacques, en sa qualité de tuteur, 
ou de lui dit acquéreur (savoir le Défendeur), hypothécaire- 
ment, le Défendeur se portant fort et répondant vis-à-vis le 
tuteur, et considérant que la dite somme est due hypothécaire- 
ment et exigible suivant la condition par et sur le dit terrain, 
en faveur du Demandeur, déclare le dit terrain hypothéqué, 
etc.” (6 J., p. 229). 

 W. PRÉVOST, pour le Demandeur. 

MOREAU, OUIMET et Monin, pour le Défendeur. 


MERCHANT SHIPPING ACT.—LIABILITY OF OWNERS FOR LOSS OF 
PASSENGER'S JEWELLERY, &c. 


SUPERIOR COURT, Montreal, 30th December, 1862. 
Coram BADGLEY, J., 
McDouGaALL vs. ALLAN, et al. 


Held: In an action against the owners of a sea-going ship, for lose of 
jewellery forming part of the luggage of a passenger, a plea (based upon 
the 5U3rd clause of the Merchant Shipping Act) alleging that che articles 
lost were “ gold, silver, Diamonds, &c. ;” thatthe loss happened without 
the privity or fault of the owner, and by reason of robbery, embezzle- 
ment, &c., and that the passenger, not having inserted in a bill of lading, 
or otherwise disclosed in writing, the true nature and value of such 
articles, &c., the owners were not liable for the lose, will not be dis- 
missed upon demurrer. 


PER CURIAM: The action is brought by a passenger in one 
of Defendants’ vessels from Glasgow to Montreal, for loss and 
non-delivery, on arrival, of part of her luggage, consisting of 
jewellery, watches, etc., to the value of £120. The Defendants, 
by their plea, admit their quality of common carriers, that 
Plaintiff was such passenger, with her luggage, but they allege 
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their ignorance of the happening of the loss of the articles 
referred to, which consisted of gold, silver, diamonds, watches, 
jewels or precious stones ; that the loss was without their actual 
privity or fault, and, by reason of robbery, embezzlement 
making away with or secreting the articles lost, and that, 
when Plaintiff put her luggage on board the vessel she omitted 
to insert in a bill of lading, or otherwise to declare in writing 
to the owners or master of the vessel, the true nature and value 
of those articles. The essential grounds of the plea rest upon 
the provisions of the Merchant Shipping Act of 1854, and to 
this plea Plaintiff has demurred, urging their common law 
hability as carriers, and denying the applicability, in Defen- 
dant’s favour, of the limitation of responsibility under that 
act, as regards her, a passenger with her luggage, amongst 
which were the lost articles which she had a right to have 
with her, and were covered by her fare, and which Defendants 
were bound to deliver to her at Montreal. The hearing is upon 
the demurrer. The clauses of the Merchant Shipping Act of 
1854, having reference to this case, and to the limitation of 
the ship-owner’s responsibility, are as follows : 503. No owner 
of any sea-going ship or share therein, shall be liable to make 
good any loss or damage that may ‘happen without his actual 
ault or privity, of or to any of the following things, that is to 
say. 1° Of or to any goods, merchandise, or other things what- 
soever taken in or put on board any such ship, by reason of any 
fire happening on board such ship ; 2° Of or toany gold, silver, 
diamonds, watches, jewels or precious stones, taken in or put 
on board any such ship, by reason of any robbery, embezzle- 
ment, making away with or secreting thereof, unless the owner 
or shipper thereof has, at the time of shipping the same, 
inserted in his bill of lading, or otherwise disclosed in writing 
to the master or owner of such ship, the true nature and value 
of such articles to any extent whatever.” Before proceeding 
further, itmay be proper to observe that the act relieves the 
ship-owner alone, not the master : that the relief extends, in the 
most general terms, namely, to any extent whatever: that it 
applies to every loss or damage that may happen, without the 
owner's actual privity or fault, to either goods, merchandise or 
other things generally, or to the special effects, gold. silver, etc. : 
that it applies generally to all of them, in both categories, 
when the Joss or damage happens by fire on board of the 
carrying vessel, and that it applies to the gold, silver, etc. 
particularly, when the loss happens by robbery, etc., unless 
the owner or shipper of the goods put on board shall have 
made the owner or master aware of their true nature and value 
by an act in writing at the time of the shipment. The first sub- 
section affords general relicf against loss or damage by fire 
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to goods and things generally, and must necessarily in- 
clude a passenger's luggage, changing, in this particular, 
the common law responsibility, which made the carrier 
liable for the loss of goods by fire, though the fire was 
not occasioned by any actual negligence of the carrier, 
and did not arise upon his premises, the carrier being con- 
sidered as an insurer and liable for all losses and in all events, 
except by the act of God and the Queen’s enemies. Chitty, Car- 
riers, p. 39. The second sub-section affords relief against loss by 
robbery, &c., to things within the descriptive enumeration, 
unless the limitation be neutralized and destroyed by the 
owner or shipper making the written declaration in the 
Bill of Lading or otherwise at the time of the shipping of 
the articles. In this case, there was no such declaration, and 
therefore, the Statute would of course have its operation of 
relief for loss occasioned by robbery. &c. The general enu- 
meration of gold, silver, jewels, &c., covers special articles 
of the general description. This statutory designation or 
enumeration would appear to have been made as a particular 
protection, because the effects enumerated being of great value 
in small bulk, the facility, to rob and make away with them 
is far greater than of goods of less value but greater bulk. This 
protection against loss by robbery, &c., was not accorded to 
the carrier by the common law. On the contrary, he was 
liable for all such losses, upon grounds of public policy, be- 
cause such a mode of loss might, by consent and combination, 
be carried on in such a manner that no proof could be had of 
it. Chitty, Carriers, p. 41. Moreover, the want of actual 
privity or fault by the ship-owners in the loss, is of itself 
made a gencral limitation of responsibility under the Statute. 
No ship-owner shall be lable to make good any loss or 
damage that may happen without his actual privity or con- 
sent to any extent whatever instead of their previous liabi- 
lity to the extent of the value of the ship and freight. The 
Plaintitf rested her demurrer upon the common law altogether, 
Irrespective of the Shipping Aet namely upon the carrier's 
responsibility to safely carry such luggage of passengers as 
was usual for them to travel with, whether that luggage was 
of necessity or for convenience, or of mere personal adorn- 
ment, and what is deemed to be included in the passage fare 
she objects ugainst the application of the Shipping Act to her 
case, that by its terms and intendment it was confined to mer- 
chandize, and to owners and shippers of merchandize on 
freight, and she supported her pretension by reference to re- 
ported cases, and, by analogy, to the British Carrier’s Act, 1 V. 
4, ch. 86, whose terms and provisions were to some extent 
similar to those of the Shipping Act. It may be observed, an 
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limaine, that the analogy attemped to be derived from the 
Carriers’ Act does not hold. It is not in force in this province, 
whilst the Shipping Act is; several of the provisions of both 
Acts are exorbitant of, and opposed to the common Jaw res- 
ponsibility of the carrier. The Carriers’ Act applies to carriers 
by land, the other to carriers by sea. Their intents are not in 
common. The object of the former was two-fold: Ist, to 
apprize the receiver of the goods of the nature of the article 
delivered to him, in order that he might give it a propor- 
tionate degree of attention and care. This in principle applies 
also to the Shipping Act; and, 2nd, to give the carrier an 
increased compensation, fixed by the carrier in his tariff of 
rates, for the additional risk and danger incurred by him. 
This is not in the Shipping Act. Both acts contain some 
common provisions, chiefly the requirement of the notice of 
the nature and value of the effects shipped or delivered to be 
carried, and the onws imposed upon the deliverer and shipper to 
give that notice. They differ in several essentials: Ist. The 
great extent of the enumerated particular articles in the 

arriers Act ; the few articles specified in the Shipping Act ; 
2nd. The former addresses itself to effects contained in any 
parcel or package to be carried for hire, or to accompany the 
person of the passenger in any public conveyance ; the latter 
only refers to the particular effects taken or put on board of 
the sea-going vessel by their owner or shipper; 3rd. The 
former requires the carrier to affix in his receiving office a 
notice of the increased rate of charge to be paid to him, and 
also requires him to give a receipt in writing for the goods 
delivered to him; the latter Act requires none of these ; 4th. 
The former gives no protection against the loss of effects by 
the felonious acts of the carriers’ servants; the latter does 
protect the owner, not the master, against such loss so 
happening without his actual privity or fault; 5th. The mere 
oral declaration of notice by the deliverer to the carrier of the 
nature and value of the effects will satisfy the former Act in 
this particular, but the latter Act requires the insertion to be 
in the Bill of Lading, or in some other written declaration, 
given to the ship-owner or master, by the owner or shipper ; 
6th. The Carrier's Act limits the responsibility for loss to 
£10; the Shipping Act relieves to any extent whutever. The 
difference between the two acts 1s so very marked that an 
argument upon their analogy cannot apply, nor could it be 
made to rest upon reported cases resting mainly on the 
Carriers’ Act. Plaintiff’s pretension that the Shipping Act is a 
merchandize or freight Act is founded upon this, that it is 
merely a consolidation of the 26 Geo. III, ch. 86, and of the 
subsequent enactments in pari materia, which it is said were 
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of that description, and did not excuse or relieve the ship- 
owner from his common law responsibility for the loss of 
passengers’ luggage. This necessarily involves the chief point 
of the demurrer. Chitty says, p. 282, that, so soon as a person 
has become a passenger, the carrier is bound to receive with, 
him, in the absence of any contract or custom to the contrary, 
a reasonable quantity of personal luggage or baggage, and 
that, with respect to such luggage, the duties or responsibili- 
ties of a common carrier attach to him, and that the luggage is 
to be carried without extra charge, the carrying of it being 
accessory to the principal contract to carry the passengers. This 
liability for loss is restricted to the personal luggage of a pas- 
senger ; under this term, Parke, B., comprises clothing, and 
every thing required for the passengers’ personal convenience, 
and perhaps even « small present, had he such with him, or a 
book on the journey might be also included in that term.” 
Pollock Ch. B., says, the charter of the G. W. R. Co. specifies 
articles of clothing, which ought to include all things neces- 
sary to the toilet, and Chitty, p. 286, remarks “it would 
uppear reasonable that all urticles with which rt 18 usual for 
for « person to travel, whether they be articles of necessity, 
convenience, or amusement, should be ineluded in the term 
luggage, and perhups a reasonable sum of money for the pur- 
poses of travelling.” Formerly, the received doctrine was that 
curriers by land or water were not liable for the baggage of 
passengers, unless a distinct price was paid. It was placed on 
the ground that the carrier is liable only in respect to his 
reward, and that the compensation should be in the propor- 
tion to his risk. But now, by common usage sanctioned by the 
courts, a reasonable amount of luggage is deemed to be included 
in the fare of the passenger. The courts will, however, not 
allow this custom to be abused, and, under pretence of bag- 
gage, permit articles to be included not within the scope of 
the terms or intent of the law. They will not permit the 
earrier to be defrauded of his just compensation, nor subjected 
to unknown hazard. Hence when a trunk containing valuable 
merchandize was taken on board of a steamboat and deposited 
with baggage, and lost, it was held that-the carrier was not 
liable.“ The ordinary baggage trunk of the traveller, contain- 
ing the usual general convenrences belonging to him as a 
traveller, fall within the customary form, and to be stowed 
away in the place where such articles are mostly deposited. 
Otherwise, the carrier is doubly wronged; 1st. he is deprived 
of his just rewards for carrying the goods, and 2nd. he is 
prevented from exercising proper precaution against the 
danger to which the property may be exposed. Thus, the 
carrier is exempt when the baggage consists of an ordinary 
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travelling trunk in which there is a large sum of money, such 
money is not considered as included under the term of baggage. 
But money taken bond fide for travelling expenses and personal 
use may properly be regarded as forming part of a traveller's 
baggage, but to such reasonable amount only as a prudent 
man might deem necessary and proper for such purposes.” 
Upon the whole, it may be gathered that the luggage of the 
passenger must be reasonable luggage, that is,“ usual con- 
veniences belonging to a traveller,” “ which it is usual for him 
to travel with,” and “which are contained in the ordinary tra- 
veller’s trunk.” Tested by these limitations, what is the state- 
ment of the loss specitied in Plaintift’s declaration ? “ Certain 
articles of personal adornment and jewellery to her belonging 
to wit: one gold necklace, one coral necklace, one silver thistle 
pin, one pair cut coral bracelets, one thick gold chain, one soft 
gold chain, one jet shawl piu and chain, one jet necklace, one 
brilliant and emerald shaw! pin in form of a wreath, one coral 
pin, one pure yellow stone, one large brilliant cross, gold back, 


_the centre stone being out, one large enamelled mourning ring 


with engraving, the date of death of William Whiteman, one 
gold ring, blue stones opened with hand, one ring set in pearls, 
two plain gold rings, one locket with portrait in military cos- 
tume, on the back a tombstone inlaid in pearls, one large 


oval brooch, three shades of light hair set in pearls, five small 


gold lockets, one large gold band bracelet with stones, tur- 
quoise.” This is the list of articles which the declaration owns 
“to have belonged to Plaintiff, and part of which were family 
jewels, and therefore highly prized by her as such, apart from 
its intrinsic value ; the whole of the value of £120,” and which 
amongst other goods and effects were contained in a certain 
large trunk the said trunk part of her baggage. This descrip- 
tion and enumeration by no means appear to be of “ the usual 
general conveniences of a traveller,” or “ what is usual for him 
to travel with, and are usually contained in the ordinary tra- 
veller’s trunk,” or “ articles of clothing which include all 
things necessary to the toilet,” or “ clothing and every thing 
required for the passenger’s personal convenience.” They are 
very much inore than these, and do not seem to fall within 
that description of luggage protected by the common law 
responsibility of the carrier as pussenger’s luggage. But if 
they were actually luggage to be carried with her, the ques- 
tion remains, does the shipping act relieve the ship-owner in 
such cases as this? It is conformable to the principle of the 
common law that responsibility of a carrier may under it be 
abridged by the special terms of the acceptance of the goods. 
Exemptions which leave the common law rule in force as to 
all besides, and it being the business of the carrier to bring 
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his case distinctly within them, they are to be strictly inter- 
preted. If the goods are lost or damaged, whilst in the cus- 
tody or control of the master, the onus proband? is upon him 
to prove that the loss was occasioned by some cause for which 
the law will excuse him ; prima facie the obligation of safety 
is upon him. The common law is thus well put by Molloy, B. 
“ The master is answerable if any of the goods are lost or pur- 
loined, or sustain any damage, hurt or foss, whether in the 
haven or just before or upon the seas when she is on her voy- 
age.” See Plander’s notes. “If there be any exception as to 
this responsibility at sea, it proceeds from the special pro- 
visions in the charter party or bill of lading, and not from 
any suspension of the rule ; such exemption is strong evidence 
of the acknowledged law which rendered them necessary. In 
short it must be regarded as a settled point in english law 
that the masters and owners of vessels are liable in port and 
at sea, and abroad, to the whole extent of inland carriers, 
except so far as they are exempted by the exemption in the 
contract, charter party, or bill of lading, or by stutute.” Both 
the modern and ancient writers admit the possible abridgment 
of the common law responsibility of carriers by sea and land, 
either in contracts implied or understood between the parties, 
or by the operation of statute laws. The common carrier has 
two distinct liabilities. the one for losses by accidents or mis- 
takes where he is liable as an insurer, the other by default 
or negligence where he is answerable as an ordinary bailee : 
he may restrict his liabilities as insurer, and protect himself 
against misfortune, but by the public policy of the common 
law he cannot do so for negligence. The carrier's restriction 
by express or special contract rests upon the common law, and 
is productive of no evil consequences. So if the statute makes 
the restriction that is the contract between them: there 1s no 
implication or inference in this Act which is specific and cer- 
tain as a contract, there can be no controversy between the 
parties. It is manifest that the shipping act has intervened 
betwixt the ship-owner and the common law, and has to a cer- 
tain extent made a restrictive contract in his favour. What is 
the construction to be put upon its provisions ? There ure but 
very few reported cases upon this act, but the language is so 
precise, and at the saine time so general, that difficulty of cons- 
truction need not arise. No owner of a sea-going ship shall be 
liable to any extent whatever for loss or damage that muy 
happen without his actual privity or fault, or to any of the fol- 
lowing things, gold, silver, diamonds,watches, jewels or precious 
stones, taken on board. The object of the act, observed Jord 
Ch. B. Adinger, in Gillis vs. Potter, 10 M. &. W., p. 72, was to 
impose upon the shipper the onus of giving notice to the ship- 
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owner of the nature of the goods intrusted to him to carry, 

and Alderson, B., there can be no doubt that under this statute 
parties are required to state in their bill of lading, &., the 
true nature and value of the goods which they carry, provided 
these consist of silver, gold, watches, jewels, &c., and further, 
Martin, B., remarked, otherwise, we should put a most refined 
and artificial construction on very plain words. “ What the 
legislature pointed out there was that the ship-owner was to 
have full notice of what was the value that the other party 
put upon this property. By the carriers’ act, the carrier is to 
be made acquainted with the estimated value of the article, 
in order that he may, charging the increased rate, protect 
himself. At all events, the statute requires the party to state 
the nature and value, &c., it is impossible but that we ought 
to give every statute, as far as we can, a construction consis- 
tent with the obvious sense of its language. The legislature 
has pointed out two things to be stated, &c.” It has been al- 
ready observed that the carriers’ act restricted the respon- 
sibility without notice to £10 of value; the shipping act gives 
the full relief from any extent whatever. The preamble of the 
limiting responsibility section employs the general words,“ the 
following things.” By the first clause of the section, the owner’s 
limitation of responsibility is given for goods, merchandize, 
or other things lost by fire on board; this is as general as 
possible, and the passenger’s luggage is not excepted. By the 
second clause of the section, the same limitation of respon- 
sibility is extended to him for particular effects, set out in 
terms as general, gold, watches, jewels, &c. Effects of these 
descriptions are goods, merchandize, and things, as well as 
articles of personal use,and yet there is no exception in favour 
of passengers losing them. This limitation is strenghthened by 
the requirement upon the owner or shipper to insert the 
nature and value, not alone in the bill of lading, a purely 
mercantile document, but in some written declaration made 
by the owner or shipper. The effect of the statement in the 
Lill of lading or in the written declaration is to deprive the 
ship-owner of the excuse or relief from responsibility, to keep 
the effects safely at all events; the failure or omission of the 
passenger to make the statement, on the other hand, pre- 
sumes him to have taken the risk upon himself, so far as the 
ship-owner is concerned. As remarked above, by the common 
law, primu facie, the obligation of safety is upon the carrier, 
but, where the statute gives him the exemption, the common law 
to that extent is controlled and done away. Upon full consi- 
deration of this matter, the demurrer cannot be sustained, and 
must be rejected ; the case rests upon facts the proof of which 
may or may not support the declaration, the plea cannot be 

TOME X. 21 
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rejected as bad in law. Demurrer dismissed. (6 J., p. 233, et 12 
D. T. B. C., p. 321.) 

TORRANCE and Morris, for Plaintiff. 

ROSE and RITCHIE, for Defendants. 


OPPRES REELLES.—VENTE.—CRAINTE DE TROUBLE. 
Cour SUPÉRIEURE, Montréal, 28 avril 1862. 
Coram BERTHELOT, J. 


PERRAS va. BEAUDIN. 


Jugé: 1° Que l'acte d'offres réelles doit spécifier l’énumération des 
diverses pièces de monnaie qui sont offertes ; 

2° Que le défaut d’énonciation du cours des espèces offertes entraîne 
la nullité des offres: (1) 

3° Que lorsqu'il existe des hypothèques sur un bien vendu, il sera 
sursis à l'exécution du jugement, jusqu’à ce que le vendeur donne 
caut‘on. (2) 

Le Demandeur réclamait du Défendeur la somme de £39 
118. 8d., balance d’un prix de vente reçue le 3 février, 1858, 
Brisset, N. P., avec intérêt, ex naturd rei, depuis le 4 février. 
1857. Le Défendeur prétendait ne devoir que la somme de 
£789 ancien cours qu'il lui avait offerte le 10 juin, 1876, par 
le ministère de Benoit, N. P., et il réitérait les offres, en exigeant 
du Demandeur de lui fournir une bonne et valable décharge de 
deux hypothèques mentionnées en ses exceptions. Dans l'acte 
d'offres réelles, fait le 10 juin, 1857, à St. Patrice de pherringto D, 
par Benoit N. P. à la requisition du Défendeur, il y est dit et 
déclaré comme suit: “ Nous, dits notuires, soussignés, avons 
“ compté et offert au dit Louis Perras, à bourse déliée et deniers 
“ découverts, en espèces d'or et d'argent ayant cours, la somme 
“ de £736, a. c. résidu en capital, £2 15s. a. c. pour intérêt, 
“ £3 8s. ancien cours, aussi pour intérêt, £4 30s. ancien cours, 
“ pour les frais jusqu’à ce jour, sauf à parfaire, s’il y a lieu, ce 
“ qui forme en tout la somme de sept cent quatre-vingt neuf 
“ livres, ancien cours, que nous, dits notaires, à la requisit; on 
“ susdite, avons comptée et offerte, à bourse déliée et den. ers 
“ découverts, en espèces d'or et d'argent, au dit Louis Per ras, 
“ pour les quatre causes et objets qui viennent d'être men- 
* tionnés, et sauf à parfaire, s’il y a lieu.” Par le jugem ent 
rendu par la Cour Supérieure, à Montréal, cet acte d'offres fut 
déclaré insuffisant, sur le principe que le cours des espèces 
offertes n'y était énoncé en aucune manière, en sorte qu'il 


(1) V. art. 538, C. P. C. 
(2) V. art. 1535, C. C. 


DE LA PROVINCE DE QUEBEC. 323 


était impossible à la cour de pouvoir s'assurer si ces offres 
étaient valables. (1) Le jugement est comme suit : “ Considérant, 
“que les offres faites par le Défendeur, le 10 juin, 1857, 
“ n'étaient pas légales, n'y ayant pas eu d’énonciation du cours 
“ des espèces offertes, a condamné et condamne le Défendeur, 
“ &e., mais, avant de pouvoir mettre le présent jugement à 
“ exécution, le Demandeur sera tenu de fournir au Défendeur 
“bonne et suffisante caution, pour garantir le dit Défendeur 
“ de toutes pertes et dommages, dans le cas où il serait troublé 
“ par suite des dites deux hypothèques, lequel cautionnement 
“ sera pris et reçu au greffe de cette cour, en la forme ordinaire.” 
(6 J., p. 241). 

LEBLANC et CASSIDY, avocats du Demandeur. 

CHERRIER, DORION et DoRION, avocats du Défendeur. 


INSCRIPTION EN FAUX. 
SUPERIOR COURT, Montreal, 22nd May, 1862. 


Coram BADGLEY, J. 


PERRY, vs. MILNE AND THE ONTARIO BANK GARNISHEE, AND 
MILNE CONTESTING SEIZURE. 


Held: 1st. That the certificate of the attorneys of one of the parties 
in a canse upon a copy of judgment, to the effect that the copy of judg- 
ment certified by them is a true copy, is not a faux so known and reco- 
gnized by law ; . 

2nd. That the return of the bailiff of service made by him of a true 
copy ofa judgment where such copy was only certified by the attorneys, 
and not by the clerk of the court, is not such fauz ; 

3rd. That moyens de faux filed by a party having reference to a copy 
of judgment certified by the Plaintiff's attorneys, and to the serving 
bailliff’s certificate of the service upon the Defendant of such copy of 
judgment, are irrelevant and inadmissible. 


The Defendant fyled the following inscription and moyens 
de faux : “ The said Plaintiff en faux, John Milne, availing 
himself of the leave granted him to inscribe en faux against 
the return of John Bates, baïliff, hereinafter referred to, of 
which return Plaintiff has declared his intention to avail him- 
self, declares thut he inscribes en faux against the return of 
John Bates, bailiff, dated the eleventh day of April 1861, 
written on the copy of judgment fyled by Alfred Perry, the 
Plaintiff, on the seventh day of November, 1861, and prays that 
said return be declared false and untrue, and that it be held 
for naught and be rejected from the record ; and for reasons 
or moyens de faux, says: Ist. That he never was, before the 


(1) Ancien Den. vo. Offres No. 16 et 17. 
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issuing of the saisie arrét in this cause, served by Bates with 
other papers than the one purporting to be a copy of judg- 
ment, certified by Torrance & Morris, Plaintiff's attorneys, 
suid paper served upon him, Milne, being that fyled by him, 
Milne, on the twenty-seventh of February, 1862, which paper 
(pretended copy of judgment) was and is not a true nor legal 
formal copy of judgment, but hy Bates was perhaps considered 
a copy of judginent, his return refers to it and to nothing else, 
and his return is untrue, in so far as it involves that he did 
serve a true certified copy upon him, Milne, of the judgment 
of the thirtieth day of March, 1861, of the Superior Court 
Montreal, rendered in this cause n° 536, in which Alfred 
Perry was Plaintiff, versus John Milne. Defendant; 2nd. because 
said return of Bates written on said copy of judgment filed 
on the seventh of November, 1861, states that he did, on the 
eleventh day of April, 1861, personally serve the within or 
foregoing written copy of judgment on Johu Milne, the within 
named Defendant, by delivering a true certified copy thereof 
to himself in person, in the city of Montreal, whereas Bates, 
did not doso; 3rd. because the only paper purporting to be the 
copy of judgment served by Bates, bailiff,on Defendant Milne, 
as mentioned in his return of the eleventh of April, 1861, is 
the paper writing fyled by Milne on the seventh of February, 
1862, and it is not a true and duly certified copy of the judg- 
ment of the Superior Court rendered on the thirtieth day of 
March, 1861,in said cause, n° 536, Torrance and Morris, by whom 
it is certified, being persons not in charge of the original judg- 
ment, and whose signature in such matters faith need not be 
given to. Wherefore, Milne, persists in this inscription de fawz, 
and prays that said return of Bates, of the eleventh of April, 
1861, written and appearing upon the copy of judgment, fyled 
on the seventh of November, 1861, to be declared fauz, untrue 
and false, and that it be declared good for nothing, null, and 
void, and be rejected from the record: The Plaintiff en faux, 
subsequently, in the May term, moved the court to declare the 
inscription and moyens de fuux as relevant and admissible, 
and Defendant en fuux made a motion, at the same time, to 
have the inscription and moyens declared irrelevant and inad- 
missible. The court, maintained the motion of Defendant en 
faux and rejected that of Plaintiff in faux. 

The court, having heard the parties, upon the motion of 
Defendant and Plaintiff en faux, John Milne, that this court 
do declare the moyens de faux relevant, and Defendant en fuux 
ordered to answer thereto, and also the motion of the Plaintiff 
and Defendant en fuux, Alfred Perry, that the moyens de 
faux fyled by John Milne be declared irrelevant and inad- 
missible ; considering that Defendant's moyens de faux have 
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reference to the copy of judgment certified by Torrance and 
Morris, Plaintiff's attorneys, by Defendant fyled on the twenty- 
seventh day of February last, and to the service upon Defen- 
dant of said copy of judgment. “ Considering that the copy so 
served is so certified to be a true copy of the authentic copy 
of judgment fyled by Plaintiff on the seventh November, 1861. 
Considering that, neither the authentic copy, nor the said 
certified copy was impugned in the moyens de faux as false or 
falsified. Considering that the return of the serving bailliff of 
the service of the certified copy, does return and certify that 
the bailliff did signify the said authentic copy of judgment 
upon and to Defendant, by delivering a true certifyed copy 
thereof to Defendant in person. Considering that the certificate 
of Plaintiff's attorneys, upon and to said certified copy, is not 
a faux so known and recognized by law, and that the return 
of service so made by the bailliff is not such faux, doth reject 
Defendunt’s motion to declare the moyens de faux pertinent, 
and doth grant Plaintiff's motion, and doth declare the moyens 
de faux irrelevant and inadmissible. (6 J., p. 243.) 
Mackay and AUSTIN, for Plaintiff en faux. 
TORRANCE and Morris, for Defendant en faux. 


CHOSE JUGEE. 
SUPERIOR Court, Montreal, 20th September, 1861. 
Coram BERTHELOT, J. 
BENJAMIN vs. WILSON. 


Heid: That, where a motion, has heen dismissed upon argument, and 
a subsequent motion to revise the former judgment has al-o been dis- 
missed, the party moving will not be permitted to make a third motion 
aiming at the rame object as the first motion, but such third motion 
will be dismissed. 


The Defendant having been arrested under a capias ad 
respondendum was set at liberty, on the usual bond being 
given by Andrew Elliott and William Brooke, his sureties 
Judgment having been rendered in favour of Plaintiff for the 
amount demanded, and Defendant and his sureties havin 
failed to comply with the terms of the bond, Plaintiff moved 
on the 19th September, 1851, that Defendant be imprisoned 
in the common gaol of the district, according to law. This 
motion was dismissed, and a subsequent motion to revise this 
judgment made in December, 1856, was also dismissed. (5 R. 
J. R. Q., p. 361.) In June, 1861, Plaintiff again moved that, 
inasmuch as Defendant had failed to fyle, within thirty days 
after the rendering of the judgment, a statement shewing the 
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amount of his property and where situated, and also the 
number and amount of his creditors, he be imprisoned in the 
common gaol of this district, for such a period, not exceeding 
one year, as the court might deem reasonable. 

TORRANCE, for Defendant, resisted the motion, on the ground 
that the question had already been decided by the court, and 
could not be raised again in this manner. 

“ La cour, considérant que les matières et choses qui font 
l'objet de la motion sont les mêmes que celles qui ont fait l’objet 
de la motion des Demandeurs, en date du 19 septembre, 1851, 
rejetée par le jugement de cette cour, du 20 octobre, 1851, et 
dont révision a été refusée par jugement de cette cour, du 30 
décembre, 1856, sur la motion des Demandeurs à cet effet en 
date du 17 décembre, 1856, et que, par conséquent, il n'y a pas 
lieu, sous ces circonstances, à soumettre la même demande à 
cette cour, a rejeté la motion.” (6 J., p. 246.) 

CARTER and MONDELET, for Plaintiff. 

W. G. Mack, for Defendant and for Andrew Elliot. 


VENTE.—CRAINTE DE TROUBLE.—PROCEDURE. 
SUPERIOR Court, Montreal, 28th June, 1862. 
Coram SMITH, J. 


BRUNEAU vs. ROBERT. 


Held : 1st. That, when the purchaser is in danger of being troubled, by 
reason of mortgages, in the possession of a property sold franc et quttte, 
he may retain the payment of the purchase money, until such mort- 
gages are removed by the vendor, or unless security be given by the 
latter ; according to the provisions of ch. 36 of the consolidated statutes 
of Lower Canada, sec. 31. (1) 

2nd. That no execution shall issue until either the mortgages are 
paid or good security given. 

3rd. That the Plaintiff in such cases is condemned to pay costs. 

4th. That since the passing of the statute, the usual judgment, in such 
cases, being given in favour of the Plaintiff, but requiring him to give 
security with costs in his favour, unless the inoney had been tendered, 
has been superseded by the one above alluded to. (2) 


SMITH, J.: The present action is brought for the recovery 
of an instalment, being a portion of a prix de vente. The De- 
fendant pretends that he is not bound to pay, inasmuch as 
the property was sold to him by Plaintiff with the clause of 
franc et quitte. whereas there is several mortgages against it. 
The consolidated statutes of Lower Canada, chap. 36, see. 31, 
provides,“ that, if the purchaser of any real estate is troubled, 


(1) V. art. 1535 C. C. 
(2) V. art. 1208 2 et art. 136 C. P. C. 
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or has just cause to fear that he will be troubled, he shall be 
entitled to delay the payment of the purchase money until 
the vendor has removed such trouble, unless the vendor pre- 
fers to give security.” The Plaintiff, although not denying 
these facts, answers that the pleading is insufficient in law. 
Before the passing of the statute in question, it was usual for 
the court to give judgment, in such cases, in favour of Plain- 
tiff, but obliging him, however, to give security for the extin- 
guishment of the mortgages, with costs, in his favour, unless 
the money had been tendered. But now, by the law as it now 
stands, it is said that the vendor shall not recover till the 
mortgages are paid or the security given. The court, however, 
is disposed to give judgment for Plaintiff, with an essential 
condition, that no execution shall issue until either the mort- 
geges shall have been paid or good security given. Mr. Justice 

ADGLEY has already given another judgment, in a case of 
the same nature, and since the new law has been in force, 
which had not been cited at the argument. The judgment in 
that case was that Defendant should pay the money, less the 
mortgage, which he was authorized to clear off, inasmuch as 
the action in that case was for the last instalment, and the 
amount of the mortgage was less than the amount claimed. 
But, in this suit, the amounts of the mortgages are very large 
and, if the court was to order Defendant to pay them off, it 
would have the effect of expediting his payments, for which 
a jos credit has been stipulated in his behalf by the deed of 
sale. 

“ The court, considering that Plaintiff hath established that 
Defendant is indebted to Plaintiff in the sum of $260.72, under 
and by virtue of the ucte de vente, made and executed between 
Plaintiff and Defendant, before Beauvais, and colleague, no- 
taries, on the 9th July, 1860; and, further, considering that 
said lot of land and premises were sold by Plaintiff to Defen- 
dant, franc et quitte of all mortgages and incumbrances of all 
kinds : and, further, considering that Defendant hath establish- 
ed that, notwithstanding such clause of franc et quitte of all 
mortgages and incumbrances, the lots and premises are charged 
and incumbered with several mortgages set forth in the excep- 
tions pleaded to this action, and which said mortgages and 
incumbrances were created by Plaintiff, the vendor, before 
the sale of the lot and premises ; and, further, considering that 
Defendant, as the purchaser thereof, is in danger of being 
troubled by reason of such mortgages and incumbrances, and 
that, by reason thereof, and the force of the statute in such 
case made and provided. Defendant, as such purchaser, may 
retain the payment of the purchase money now due, and 
exigible under the contract of sale, until the mortgages and 
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incumbrances are removed by Plaintiff, as vendor, unless Plain- 
tiff, as such vendor, do give good and sufficient security that 
Defendant, as purchaser shall not be troubled by reason there- 
of ; and, considering further that no such security has been 
offered or tendered by Plaintiff, either in his action or in the 
special answers fyled by Plaintiff to the pleas of Defendant, 
setting up the existence of the mortgages and incumbrances, 
and his right to obtain such security, and that the mortgages 
and incumbrances have not been all removed, so as to relieve 
Defendant from all danger of trouble, the court doth condemn 
Defendant to pay to Plaintiff the sum of $260.72, but that the 
execution of the judgment, in so far as the sum of $240 and 
interest thereon is concerned, being for the instalment, be 
stayed until such time as Plaintiff shall have given good and 
sufficient security to Defendant that Defendant, shall not be 
troubled or molested in the possession and enjoyment of the 
lots of land and premises, by reason of any of the mortgages 
and incumbrances as shall remain unexpunged from the regis- 
try office, and unpaid or otherwise discharged ; and doth con- 
demn Plaintiff to pay the costs of this action. (6 J., p. 247.) 
HUBERT, Attorney for Plaintiff: 
LANCTOT, Attorney for Defendant. 


MINORS’ OBLIGATION FOR HIS BOARD. 
SUPERIOR COURT, Montreal, 26th April, 1862. 


Coram Smith, J. 
BROWNING vs. GALE. 


Held: That a minor is liable for his board when contracted for as a 
trader and in the course of his business. (1) 


The Plaintiff sued Defendant for the sum of £42 9s. for 
board and lodging, at his hotel, known as the “ Ottawa Hotel,” 
in Montreal ; from the 30th April, 1854, till the 6th July, 1854; 
and for a portion of which amount Defendant had given him 
a draft payable at sight. By his plea, Defendant alleged that 
he was and still is a minor under the full age of twenty-one 
years, and was not liable to Plaintiff, and could not be sued, 
nor could judgment be rendered against him. The Plaintiff 
replied specially that, for three years and upwards, Defendant, 
with the knowledge and consent of his tutor, and the father 
and mother of Defendant being dead long previous thereto, 
had left his domicile and had taken up anew domicile and 


(1) V. art. 14 et 19, C. P. C. et 304 et 1005, C. C. 
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residence at New-York, and was carrying on trade and busi- 
ness in his own name and for his own behalf, to wit, the trade 
and business of an agent of a commercial association in New- 
York, for the manufacture and sale of gold pens, and that, in 
the exercise of his business and for the purpose of selling such 
pens, he visited Montreal and lodged with Plaintiff, and con- 
tracted the indebtedness for which he was sued; that Plaintiff 
was unaware that Defendant was a minor; that Defendant 
was long past the age of puberty, and that his mode of living 
and expenditure in the hotel was not expensive or greater than 
was justified by the rank and station in life of Defendant un- 
der the circumstances. 

“ The court doth dismiss the plea of minority pleaded by 
Defendant, inasmuch as Defendant was a trader at the time 
he contracted the debt for the recovery of which this action 
was brought, and that Defendant, contracted the debt in the 
course of his business, doth adjudge and condemn Defendant 
to pay to Plaintiff &e. (6 J., p. 251.) 

ABBOTT, attorney for Plaintiff. 

A. and G. ROBERTSON, attorneys for Defendant. 


RETROACTIVITE DE LA LOI SUR LA PREUVE. 
Cour SUPÉRIEURE, Montréal, 27 avril 1861. 


Coram BADGLEY, J. 
VANIER vs. FALKNER. 


Jugé : Qu’une partie a le droit d’ouvrir son enquête pour examiner 
ses parents, par suite de ce que sa partie adverse a eu l’avantage de 
pouvoir examiner ses parents en vertu de la loi 22 Vic. ch. 57, sec. 51, 
qui est devenue en force durant son enquête. 


Cette action est une demande en bornage. Le Demandeur 
ayant clos son enquête, le Défendeur, durant son enquête, 
examina plusieurs de ses parents, pour établir les allégués de 
sa défense ; en autant que, durant son enquête, la nouvelle loi 
qui permet aux parents d'être entendus comme témoins, fut 
mise en force. Après la clôture de l'enquête du Défendeur, le 
Demandeur fit motion qu’en autant que, depuis la clôture de 
son enquête, la loi ayant permis aux parents de servir de té- 
moins dans les causes au civil, nonobstant le onzième article 
du titre 22 de l’ordonnancede 1667, et le Défendeur s'étant 
prévalu des dispositions de la dite Joi, 22 Vic, chap. 57, sec- 
tion 51; et ayant, durant son enquéte, examiné ses parents en 
sa faveur, comme ses témoins, il soit, en conséquence, permis 
au Demandeur d'ouvrir de nouveau son enquête, pour exami- 
ner des témoins essentiels à sa cause, et qui sont ses parents, 
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et qui sont nécessaires pour établir les faits articulés par le 
Demandeur.” Motion accordée. (6 J., p. 251.) 

LAFRENAYE, avocat du Demandeur. 

LEBLANC et CassIDY, avocats du Défendeur. 


SHERIFPS SALE.—PROMISSORY NOTE. 


CouRT OF QUEEN’s BENCH, IN APPEAL, FROM THE CIRCUIT 
COURT, COUNTY OF STANSTEAD, 


Montreal, 22nd June, 1862. 


Coram Sir L H. LAFONTAINE, Bart., C.-J., DUVAL J., MERE- 
DITH, J. (C.) MONDELET, A. J. 


CHARLES S. PHILLIPS, (Plaintiffin the court below.) Appellant, 
and GEORGES SANBORN, (Defendant in the court below), 
Respondent. 


Held: 1st. That the sale of real property, in a district where the same 
had been, but, at the time of such sale, was not situate, is absolutely 
null, and all subsequent sales founded upon it are null. 

2nd. That a sheriff's title to property being obtained by fraud may be 
attacked in any suit where such title is invoked, although the original 
parties to the fraud are not parties to the suit. 

3rd. That a promissory note. given by a tiers détenteur, to discharge a 
mortgage upon his property, will be held to have been given without 
consideration, if the mortgage was created by a person having no valid 
title to the property. 


‘In the Circuit Court, Stantead, on the 4th September, 1861, 
the following judgment was pronounced by Mr. Justice Short: 
“ The court, considering that no valuable consideration was 
given by Plaintiff, for the promissory note in question, but 
that the same was made and signed by Defendant in favour 
of Plaintiff,as the agent or attorney of the assignees of the bank- 
rupt estate of the late William Phillips, who claimed to have 
a mortgage on part of lot No 5 in the 7th Range of Barnston, 
in the possession of Defendant, in consideration that Plaintiff 
should and would release and discharge said mortgage on the 
payment by Defendant of the amount of said promissory note ; 
and considering that Plaintiff had no authority to take said 
promissory note, payable to himself, and that suid assignees, 
having notin any way recognized the said act, are not bound 
thereby, and may, at any time they see fit, enforce the mortgage 
against Defendant, notwithstanding a judgment awarding pay- 
ment by Defendant to Plaintiff of the amount of said promissory 
note, and considering also that Plaintiff has not relased or 
offered to release the said mortgage, or cause the same to be 
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done, doth dismiss the action of Plaintiff” From this judgment 
an appeal was taken. 

LAFontTaAINE, C. J.: “ Cette action, intentée à la Cour de 
Circuit de Stanstead, district de St Francois, en octobre 1857, 
avait pour objet de recouvrer du Défendeur Intimé la somme 
de £30 (avec intérêt), montant d'un billet du 17 mars 1855, 
fait par lui au profit du Demandeur personnellement, et causé 
pour valeur recue, le billet payable dans le mois de janvier 
1857. Pour repousser cette action, le Défendeur a allégué, duns 
une première exception, qu’il fut induit à consentir ce billet 
sur les fausses représentations à lui faites par le Demandeur ; 
que les syndics à la faillite ou banqueroute de feu William 
Phillips, son père, avaient une hypothèque sur la partie du 
lot n° 5, dans le 7° rang du township de Barnstown, dont le 
Défendeur était alors propriétaire en possession, et que lui, le 
Demandeur, avait le pouvoir de le libérer de cette hypothèque 
laquelle libération il lui accorderait, en par lui consentant le 
billet ; que, cependant, il n'existait pas alors une telle hypo- 
thèque ; que la seule prétendue hypothèque était celle que l'on 
voulait faire résulter d'un acte de vente (Ritchie, notaire) du 
11 janvier 1836, fait par William Phillips à John Sanborn, 
auteur du Défendeur de 142 acres à prendre du lot n° 5, 
pour le prix de £71, dont le Demandeur prétendait qu'il était 
était encore dû une balance lors de la confection du billet, que 
trompé par ces fausses représentations, et croyant que le De- 
mandeur était le procureur légal des représentants de William 
Phillips, il consentit à faire le billet ; qu'au temps de l'acte de 
vente du 11 janvier 1836, William Phillips n'était pas proprié- 
taire du terrain; qu'il avait, par fraude et collusion avec James 
Hastings Kerr, de Québec, fait saisir le terrain dans une 
cause où ce dernier était Demandeur et William Phillips, en 
sa qualité de curateur à la succession vacante de Thomas 
Scott, était Défendeur, et l'avait fait vendre dans le district 
de Montréal, avec d'autres terrains de grande valeur appar- 
tenant à la succession Scott, le ou vers le 15 décembre 1835, 
‘ par Louis Gugy, alors shérif du district de Montréal, que 
Charles G. Stuart, proche parent de William Phillips, agissant 
par fraude et collusion avec William Phillips, devint l'adju- 
dicataire nominal des terrains ainsi vendus, et qu'il les céda 
ensuite, sans aucune considération quelconque à Wilham Phil- 
lips; que le dit terrain, lors du décret, n'était pas dans les 
limites du district de Montréal, que, par conséquent, le shérif 
de Montréal n'avait pas le droit de le vendre, et ainsi Ja vente 
à Stuart n'était pas valable, de même que la cession faite à 
William Phillips, puis la vente de ce dernier à John Sanborn, 
ainsi que la prétendue hypothèque qu'on a voulu en fuire 
résulter ; que le Demandeur n'a pas offert, par son action de 
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libérer la dite hypothèque ; qu'au temps de la confection du 
billet, le Demandeur n'était pas aütorisé et n'est pas. encore 
autorisé à agir pour les représentants de William Phillips; 
que le billet, en ce qui regarde le Demandeur, a été donné 
sans aucune considération, et que le paiement que le Défen- 
deur en ferait n'aurait pas l'effet de libérer l’hypothèque en 
question, en supposant qu’elle eût été valablement contractée. 
Enfin le Défendeur conclut à la nullité des vents faites par 
le shérif Gugy à Stuart, par Stuart à Phillips, par Phillips à 
John Sanborn, et à celle du billet. Dans une deuxième excep- 
tion, le Défendeur dit que le billet a été donné à la condition 
de la libération de la dite hypothèque, libération que le De- 
mandeur a promis d'obtenir en recevant le billet, mais, qu'après 
l'avoir reçu, il n’a pas obtenu, même a refusé d'obtenir la libé- 
ration, par conséquent, le billet doit être déclaré nul.” Voici 
les faits qui me paraissent être établis au dossier, en dehors 
de ce qui est énoncé dans les actes sous forme authentique. 
En répondant à larticolation de faits du Défendeur, le De- 
mandeur a admis: 1° Qu’au temps de la vente par Phillips à 
John Sanborn, William Phillips était curateur à la succession 
de Thomas Scott; 2° que le décret a eu lieu au bureau du 
shériff de Montréal, à Montréal même, le 15 décembre 1835, 
dans la cause de Kerr contre Phillips, curateur ; 3° que le 
district de St-François était alors séparé du district de Mont- 
tréal, et que le terrain en question était situé dans le district 
de St-François ; 4° que le Demandeur est maintenant curateur 
à la succession vacante de Thomas Scott Voici ce qui est cncore 
établi au profit du Défendeur, et c’est une preuve bien impor- 
tante en sa faveur : “ Barnston, 17th March, 1855. Received, 
this day, from George Sanborn, his note for thirty pounds, 
payable in the month of January, 1857, wich interest, in full 
of all demands against him on tifty acres of lot number five, 
in the 7th range of the township of Barnston, and I hereby 
promise to release the mortgage in full, against his fifty acres, 
held by the assignees of the estate of William Phillips, on the 
purchase of the same, so soon as the note and interest 1s paid 
in full, and not before. (Signed), CHARLES S. PHILLIPS, attor- 
ney for the assignees of the bankrupt estate of William Phil- 
lips. Samuel A. Humphrey, and H. 8. Humphrey, witnesses.” 
Admissions. “ The Plaintiff admits that the signature to the 
receipt, is the handwriting of Plaintiff, and that the mortgage 
referred to in the receipt 1s that, or a portion of that, claimed 
to be created hy deed, Defendant’s exhilit n° 1; that the title 
of said half lot of land in fee simple was in Thcmas Scott, 
and was a part of his succession up to the time of the sheriff's 
sale thereon made in the case of Kerr & Phillips, curator, on 
the 15th December, 1835. Stanstead, 3rd November, 1860. 
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(Signed), T. W. RITCHIE, attorney for Plaintiff.” Le Défendeur 
est tiers-Détenteur, en autant qu'il s'agit de la susdite hypo- 
thèque. Il est prouvé, par deux témoins, que John Sanbom 
était en possession dès avant le prétendu décret du shérif. On 
voit, par le reçu du 17 mars 1855, que le billet a été reçu par 
le Demandeur, non en son propre nom, mais comme,“ attorney 
for the assignees of the bankrupt estate, of William Phillips.” 
Dans ce cas, en admettant même la validité du billet, l’action 
pour en obtenir le paiement, ne compéterait pas au Deman- 
deur, mais bien aux syndics. Pour cette raison seule, le juge- 
ment de première instance, qui le décide ainsi, devrait, à mon 
avis, être confirmé. Mais il y a plus, le décret fait par le shérif 
de Montréal est frappé d’une nullité absolue. Ce fonctionnaire 
n'avait, dans les circonstances de la cause, aucun pouvoir de 
vendre, par décret, des terrains situés dans le district de St 
François. Il n'a pu donner aucun titre valable à Stuart, le 
prétendu adjudicataire, et celui-ci n’a pu en donner, non plus 
à William Phillips. Ce dernier, à son tour, n’a pu vendre 
valablement à John Sanborn, ni par conséquent prendre une 
hypotheque sur son terrain. La nullité absolue du décret atteint 
tous les actes subséquents. La vente par décret d’un terrain, 
dans un autre district que celui où il est situé, suffit, par elle- 
même, pour entacher de fraude et la vente et tous les actes 
de mutation postérieurs, du moins en autant qu'il s’agit d'un 
tiers-détenteur, placé comme l’est le Défendeur. Toutes les par- 
ties concernées dans les actes authentiques qui ont été pro- 
duits,me paraissent avoir participé à la fraude qui a commencé 
avec la saisie et le décret, principalement le Défendeur Phil- 
lips,en sa qualité de curateur à la succession de Thomas Scott. Il 
aurait dû s opposer au décret, par une opposition afin d'annuler, 
sil était étranger à la fraude. Mais la clause d'indemnité à 
laquelle Phillips s’est soumis envers Stuart, dans l'acte de 
cession que ce dernier lui a fait, prouve qu'il n'était pas étran- 
ger à la fraude, qu'au contraire, il y était participant, ainsi 
que le dit Stuart lui-même. qui ne faisait que lui prêter son 
nom. Judgment confirmed. (6 J., p. 252 et 12 D. T. B. C, p. 408.) 
ROSE and RITCHIE, for Appellants. 
SAN BORN and BROOKS, for Respondent. 
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COMPENSATION.—SOCIETE. 
Circuit Court, Montreal, 28 Avril, 1862. 
Coram BADGLEY, J. 
HOWARD vs. STUART. 


Jugé: Qu’une dette contractée par les membres d’une société indivi- 
duellement, n’est pas due par la société elle-même. (1) 

Qu'un associé ne peut offrir en compensation une dette de la société 
dont il est membre, &c. (2) 


- Les demandeurs Compain et Gianelli, associés comme hôtel- 
liers, poursuivaient le Défendeur pour $75.20. Le compte fut 
admis, mais le Défendeur plaida que les Demandeurs lui de- 
vaient une somine de $694.55, en vertu d'un acte de composi- 
tion passé devant Griffin, et son confrère, notaires, le ler 
Décembre, 1860. Les Demandeurs répondirent que, d'après 
cet acte, la somme était due, non pas au défendeur, mais à la 
société de “Stuart et Ryan ;” et que, d'ailleurs, fût-elle due 
au Défendeur, il ne pouvait l'opposer en compensation, atten- 
du qu'ils étaient parties à cet acte individuellement, et avant 
même l'existence de la société. Jugement pour les Demandeurs. 
(6 J., p. 256.) 

GIROUARD, avocat des Demandeurs. 

DRISCOLL, avocat du Défendeur. 


PEREMPTION D'INSTANCE. 
Cour DE Circuit, Montréal, 13 Juin 1861. 
Coram Monk, J., Ass. 
COURVILLE vs. LEVAR et LEVAR, T. S. 


Jugé :—Que le Défendeur qui a fait défaut ne peut obtenir la permis- 
sion de lever le défaut dans le but de faire périmer l’instance. (3) 


Le demandeur avait obtenu jugement contre le Défendeur, 
en 1852. En 1853, il fit émaner une saisie-arrét, aprés juge- 
ment entre mains du tiers-saisi. Celui-ci fit sa déclaration 
qu'il ne pouvait, quant à présent, déclarer combien il pouvait 
devoir. En octobre 1861, le tiers-saisi vint de nouveau faire 
sa déclaration, complétant celle faite en 1853, et déclara de- 
voir. Le Défendeur, qui avait fait défaut, fit motion qu'il lui 
fût permis de comparaître, aux fins de faire périmer l'instance, 


(1) V. art. 1855 C. C. 
(2) Vide 2 R. J. R. Q., p. 321, Batten and Desbarats, et art. 1187 C. C. 
(3) V. art. 457 et 458 C. P. C. 
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et que l'instance fût périmée, vii le défaut de procéder depuis 
plus de 3 ans. Le Défendeur fila cette motion au greffe, la 
considérant comme une motion of course, et obtint une régle 
qu'il fit signifier au Demandeur. _ 

PER CURIAM: Le Défendeur ne pouvait comparaître de 
plano, il lui fallait la permission de la cour. Ce procédé de sa 
part a eu l'effet d'interrompre la péremption, d'ailleurs, la dé- 
claration du tiers-saisi, faite en octobre 1861, étant une suite 
ou le complément de celle par lui déjà faite en 1853, la pé- : 
remption a été interrompue. Pour ces deux raisons, la règle 
est rejetée, et jugement sur la déclaration du tiers-saisi. (6 J., 
p. 256.) . ' 

BELANGER, pour Demandeur. 

Bonny, pour Défendeur. 

OUIMET, conseil du Demandeur. 


AWARD OF ARBITRATORS. 
Circuit Court, Montreal, 27th September 1862. 
Coram BADGLEY, J. 


McCULLOCH vs. MCNEVIN. 


Hell : That, upon its being established by affidavit of Plaintiff, that 
an award purporting to be made after notice to the parties, was in fact 
made without such notice, the award will be set aside. (1) 


In this cause, which was an action upon an account for 
£22, the amount of certain plumber work, done for Defendant 
by Plaintiff, the matters in issue were referred to two arbi- 
trators. The arbitrators made an award, before a Notary, of 
a sum of $50, in favour of Plaintiff. The award alleged that 
the parties had been duly notified. At the hearing on the me- 
rits, Defendant moved that the award be homologated, and 
Plaintiff moved that it be set aside, on the grounds that the 
parties did not appear by the award to have been present, 
and that, as was shown by his affidavit, he had received no 
notice of the meeting of the arbitrators, and had had no op- 
portunity of producing evidence or being heard. At the argu- 
ment Morris, for Plaintiff, cited in support of the motion : 
OSTELL vs. JOSEPH, 6 À. J. R. Q., p. 58. 

PER CURIAM : The motion to set aside the award must be 
granted, it appearing, by the uncontradicted affidavit of Plain- 
tiff, that no notice was given to him of the meeting of the ar- 


(1) V. art. 333 et 342 C. P. C. 
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bitrators, otherwise, the court would be condemning parties 
not before it. (6 J., p. 257.) 

TORRANCE and Morris, for Plaintiff. 

JOHN Monk, for Defendant. 


PRESCRIPTION D’UN BILLET EN BREVET. 
Cour DE Circuit Montréal, 27 Mai 1862. 
Coram SMITH, J. 
CREVIER vs. SAURIOLE DIT SANSOUCI. 


Jugé: Qu'un billet notarié reçu en brevet est prescriptible par le laps 
de cing ans. (1) 

Le Demandeur poursuivit le recouvrement de la somme de 
216 liv., ancien cours, montant d'un billet signé par le Défen- 
deur, et reçu en brevet, à Saint-Martin, le deux Avril, 1841; 
Filiatrault et Decelles N. P. Ce billet est ainsi conçu : “ André 
Sauriole dit Sansouci....,” a reconnu et confessé devoir à 
“ Pierre Crevier.... la somme de 216 liv., a. c. pour prêt de 
“ pareille somme fait au comparant avant ces présentes, ainsi 
“qu'il le reconnaît et confesse, et a promis rendre et payer 
“ cette somme au créancier, ou au porteur, à première demande, 
“en en payant l'intérêt légal à compter de ce jour.” Le Défen- 
deur plaida la prescription quinquennale, et conclut en consé- 
quence au renvoi de l'action. 

PER CURIAM: Ce billet étant payable à ordre et pouvant 
être transporté par endossement, (2) est conséquemment pres- 
criptilie par le laps de cing ans depuis sa date, attendu qu'il 
est payable à demande. (3) Le simple fait de la passation de 
ce billet pardevant Notaires ne peut pas affecter le mode de 
prescription applicable en pareil cas. Le jugement de la cour 
est que ce billet est prescrit, et en conséquence l'action est 
renvoyée. (6 J., p. 257.) 

LORANGER ET FRÈRES, avocats du Demandeur. 

R. ET G. LAFLAMME, avocats du Défendeur. 

Vide 7 R. J. R. Q, p. 304, Lavoie et Crevier ; 2 vol., Duver- 
gier, p. 244, à la note. 


(1) V. art. 2260, $ 4 C. C. 
(2) 7 À. J. R. Q., p. 360, Morrin vs. Legault dit Deslauriers. 
(3) 3 À. J. R. Q., p. 215, Larocque et al., ve. Andrews et al. 
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CONSTRUCTION DES EGLISES.—OBLIGATIONS DES CATHOLIQUES. 
Cour DE CIRCUIT, Montréal, 13 Juin 1862. 
Coram MonkK, J. | 
LES SYNDICS DE LA PAROISSE DE LACHINE vs. FALLON. 


Jugé: 1° Qu’une personne née dans la religion catholique ne peut se 
soustraire aux obligations civiles que lui impose sa profession reli- 
gieuse, par le seul fait qu’elle aurait cessé de pratiquer sa religion, et 
aurait suivi les cérémonies du culte dans une église protestante, 

2° Que la partie peut être interrogée sur lu nature de sa croyance, et 
que son refus de répondre doit être interprété comme un aveu qu’elle 
n’a pas changé de religion. (1) 

Les Syndics de Lachine, nommés et agissant en vertu du 
statut qui pourvoit à l'érection des églises catholiques dans le 
Bas Canada, avaient poursuivi Fallon, pour recouvrer l’un des 
paiements échus sur le montant auquel sa propriété avait été 
côtisée pour l'érection d'une nouvelle église dans la paroisse 
de Lachine. Fallon plaida qu'il n’appartenait pas à l’église ca- 
tholique, mais à une dénomination protestante ; qu'il avait été 
marié, le 21 août 1850, suivant le rite de l’église presbyté- 
rienne de l’Ecosse, et que les enfants nés de ce mariage 
avaientété élévés dans la doctrinede cette église ; qu’il avait no- 
tifié le curé de Lachine de ces faits, par le ministère de Wright 
et son confrère, notaires, par acte du 20 novembre 1861. Les 
syndics répondirent qu'il était faux que Fallon eût professé 
aucune autre religion que la religion catholique; qu'au con- 
traire, il avait ouvertement professé cette dernière religion, 
ayant un banc dans l'église jusqu'à assez récemment ; qu'il 
avait signé les requêtes n‘cessaires pour obtenir l'érection 
d'une nouvelle église catholique et d'un presbytère dans la pa- 
roisse de Lachine, tant auprès des autorités religieuses que des 
autorités civiles. Que le protêt invoqué dans la défense n'avait 
été fait qu'après l'homologation de l'acte de cotisation, et lors- 
que les Demandeurs avaient obtenu, par la loi, un privilège 
sur les propriétés du Défendeur. A l'enquête, les Syndics 
prouvèrent que Fallon avait signé les requêtes aux autorités 
ecclésiastiques et civiles, demandant l'érection d'une nouvelle 
église ; qu'il était né et qu'il avait été élevé dans la religion 
catholique ; qu'il avait, dans des conversations avec le curé de 
Lachine, avoué qu'il était et avait toujours été catholique : 
que, lors de la confection des deux derniers recensements 
de lu population de cette Province, il s'était fait inscrire 
comme catholique par l'officier recenseur, et qu’il avait eu un 
banc dans l’église catholique jusqu’à il y a deux ou trois ans. 
De son côté, Fallon prouva qu'il s'était marié à une protes- 


(1) V. art. 3408 et 3413 S. R. Q. 
TOME X. 22 
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tante, suivant le rite de l’église presbytérienne d’ Ecosse ; que 
les enfants nés de son mariage avaient tous été élevés dans la 
doctrine de cette église, en vertu d’une stipulation expresse & 
cet effet dans son contrat de mariage ; qu’il avait cessé, depuis 
plusieurs années, de fréquenter l’église catholique pour suivre 
les cérémonies du culte dans l’église protestante en question, 
en compagnie de sa famille. La seule question à laquelle la 
cour -parut attacher de l'importance fut celle de savoir si Fal- 
lon était catholique ou protestant avant l'adoption des pre- 
miers procédés pour parvenir à la construction d’une nouvelle 
église dans la paroisse de Lachine. Les témoignages à cet 
égard paraissant contradictoires, le juge crut devoir déférer le 
serment judiciaire à Fallon. Celui-ci, interrogé directement 
sur la nature de sa croyance, refusa de répondre. Jugement 
fut immédiatement rendu pour les Demandeurs. (6 J., p. 258.) 

DoutreE et DAOUST, pour les Demandeurs. 

LAFRENAYE et ARMSTRONG, pour le Défendeur. 

JOHN Monk, conseil. 


POURSUITE CONTRE DES DEBITEURS SOLIDAIRES.—DEPENS. 


Cour DU BANC DE LA REINE, EN APPEL, 
Montréal, Ier Septembre 1862. 


Coram Sir LH. LaFonraineE, Bart., Juge en Chef, J. Duvat,J., 
MEREDITH, J., MONDELET, J. 


F. X. BOUCHER, (Demandeur en Cour Inférieure,) Appelant, et 
Louis A. H. Latour et al., (Défendeurs en Cour Infé- 
rieure,) Intimés. 


Jugé: lo. Que des débiteurs solidaires, assignés par une même action, 
peuvent permettre à l’un d’eux, qui est insolvable, de faire à leur créan- 
cier commun des faux frais, dans cette même action, sans en être res- 
ponsables eux-mêmes. 

Zo. Que les endosseurs d’un billet promirsoire, poursuivis avec le ti- 
reur par une action et comparaissant tous, tireur et endosseurs, par le 
même avocat, et plaidant tous aussi (mais séparément) par le même 
avocat, ne sont pas considérés comme ayant une connaissance légale 
des moyens de d:fense employés par le tireur, leur co-défendeur, et ne 
sont pas censés connaître légalement les incidents, procédés, jugements, 
ni appels intervenus sur les moyens de défense du tireur, et qu’il faut, 

ur rendre les endosseurs responsables des faux frais occasionnés par 
tireur, leur dénoncer les incidents intervenus sur la défense du tireur, 
et spécialement les appels auxquels cette défense donne lieu. 

30. Que la signification de l'appel interjeté, par le porteur du billet 
du jugement rendu sur la défense du tireur, quoique faite au procureur 
commun du tireur et des endoseeurs, n’est pas une dénonciation sufti- 
sante de l’appel aux endosseurs, pour les rendre responsables des frais 
encourus sur cet appel. (1) 


(1) V. art. 1100, 1103, 1105 et 1936 C. C. 
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FACTUM DE L'APPELANT: Le jugement dont est appel a été 
rendu en la Cour de Circuit pour Te District de Montréal, par 
le Juge Berthelot, le onze mars dernier, dans les termes sui- 
vants: “Considérant que le Demandeur n'a pas fait des dé- 
nonciations suffisantes et telles que voulues par la loi, aux Défen- 
deurs en cette cause, de l’appel par lui interjeté du jugement 
rendu contre lui, Demandeur, en une cause mue au terme su- 
périeur de ce District de Montréal, sous No. 728, contre P. G. 
Lem: ine, Défendeur en la dite cause avec les présents Défen- 
deurs, le jugement étant celui rendu en la dite cause, le 29 de 
février, 1860, et, considérant, de plus, qu'il n'y a aucune preuve 
de concert et collusion ourdis entre les Défendeurs actuels, 
dans et par leurs défenses et plaidoyers en la cause sous No. 
728 et le dit P. G. Lemoine, qui puissent les faire tenir res- 
ponsables des suites des plaidoyers de Lemoine en la dite 
cause, et que, pour ces raisons, le Demandeur n'a pas le droit 
de se pourvoir contre les Défendeurs, pour les faire condamner 
au paiement des frais qu'il a encourus pour faire casser et in- 
firmer le jugement du 29 février, 1860, comme étant des frais 
accessoires auxquels ils pourraient être tenus comme cautions 
du Demandeur, pour ce qui a fait l’objet de la demande ou 
action portée contre eux et Lemoine conjointement et solidai- 
rement, par la dite action sous No. 728, a débouté et déboute 
l'action du Demandeur, avec dépens.” Dans sa déclaration 
l'Appelant alléguait : Qu'à Montréal, le 8 août, 1859, Pierre 
G. Lemoine, menuisier, de la Cité de Montréal, avait fait son 
billet promissoire, par lequel il promettait payer, à trois mois 
de date, à son propre ordre, au bureau de la banque du 
Peuple, la somme de $300, pour valeur reçue; que ce billet, 
après avoir été endossé par Lemoine, l'avait été successive- 
ment par Louis A.H. Latour et Jean Jacques Evariste Bibaud, 
les Intimés, et avait été ainsi transporté, pour valeur reçue, au 
dit Appelant qui l'avait fait protester à échéance, faute de 
paiement ; que, le 24 novembre, 1859, une action avait été ins- 
tituée au nom du Demandeur, Appelant, contre Lemoine, La- 
tour et Bibaud, pour le recouvrement du montant des dits 
billet et protêt, laquelle action avait été rapportée en la Cour 
Supérieure pour le dit District, le 5 décembre, 1859; qu’à 
cette action, Lemoine avait opposé une exception à la forme, 
fondée sur ce que lui, Lemoine, avait été erronément désigné 
comme menuisier; que, la Cour Supérieure ayant maintenu 
cette exception, et renvoyé l'action de r'Appelant, ce dernier 
avait appelé de ce jugement à la Cour du Banc de la Reine, 
siégeant en Appel, et que cette dernière cour avait renversé le 
jugement, le 8 juin, 1860, avec dépens taxés à la somme de 
£39. 8.1; que des copies du bref d'appel avaient été régu- 
lièrement signifiées à Henry Stuart, avocat et procureur 
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ad litem des dits Latour et Bibaud; que les moyens de dé- 
fense employés par Lemoine, dans son exception & la forme, 
étaient connus des Intimés, et avaient été ainsi employés à 
leur vu et su, de leur consentement, par suite de connivence 
et collusion entre Lemoine et les Intimés; que ces derniers 
avaient eux-mêmes employé les mêmes moyens de défense, 
dans une exception par eux plaidée au mérite de l’action en 
question, alléguant, dans leur exception, qu'ils n'avaient jamais 
endossé de billet fait par Lemoine, menuisier ; que, le 6 juillet, 
1860, l’Appelant avait pris une exécution contre les biens 
meubles de Lemoine, pour le montant du mémoire de 
frais taxé pour l'Appel du jugement rendu sur l'exception 
à la forme, mais qu'il n'avait pu rien recouvrer, Lemoine étant 
insolvable ; que les frais accrus sur l'exécution étaient de 
£2 16 5, lesquels, joints au dit mémoire, formaient la somme 
de £42 46; que les Intimés, comme garants ou cautions de 
Lemoine, pour le paiement de l'obligation principale, contractée 
au moyen du dit billet, étaient tenus de payer à l’Appelant 
ces frais, qui étaient un accessoire de cette dette, et qui avaient 
été encourus pour parvenir au recouvrement du montant du 
billet ; que les Intimés étaient conjointement et soltdaire- 
ment tenus, avec Lemoine, au paiement de ces frais, soit 
comme conséquence de leur cautionnement originaire, soit 
comme dommages-intérêts, résultant de leur connivence, col- 
lusion et conspiration avec Lemoine pour occasionner ces frais. 
En conséquence l’Appelant demandait que les Intimés fussent 
condamnés, conjointement et solidairement, à lui payer la 
somme de $168.90, avec intérêt et dépens. A cette action, les 
Intimés plaidèrent qu'ils ne pouvaient être responsables des 
frais réclamés par l'Appelant ; qu’il n'était pas en leur pou- 
voir de faire cesser |’Appel, dont, au reste, ils n'avaient pas 
eu avis légal, et qu'ils n'avaient jamais été mis en demeure 
de le faire cesser ; que la défense par eux faite n’impliquait 
aucune malice ni aucune faute de leur part et qu'il n'y avait 
eu aucune conspiration entre eux et Lemoine, au sujet de la 
dite Exception à la forme. Il suffit de jeter les yeux sur 
l'ensemble des circonstances qui ont accompagné et suivi la 
transaction qui a donné lieu à ces débats pour se convaincre 

ue la position faite à l'Appelant est loin d’être conforme aux 
règles de la plus commune justice. Voici trois personnes qui, 
après avoir contracté une obligation solennelle, refusent de la 
remplir et forcent l'Appelant de leur faire un procès. L'une 
d'elles, le principal obligé, que la preuve établit être insol- 
vable, dans un but qu'il est facile de comprendre, a recours 
aux expédients d'une misérable chicane pour se libérer, et 
oblige l’Appelant d'avoir recours à un tribunal supérieur. Ses 
cautions et co-obligés emploient le même moyen de défense 
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qui devait leur reussir, si la Cour d'Appel ne fût intervenue, 
et l'Appelant ayant définitivement obtenu contre eux tous 
une condamnation pour le montant de sa créance, se trouve- 
rait à payer des frais encourus dans l'exercice légitime de ses 
droits et occasionnés par la mauvaise foi de l'un de ses débi- 
teurs, au vu et su des deux autres qui n'auraient pas manqué 
de recueillir le bénéfice d’un résultat favorable à ses préten- 
tions ! Si les tribunaux sanctionnaient de tels procédés, la 
sécurité des transactions et cette confiance qui est l'âme et la 
vie du commerce cesseraient bientôt d'exister dans la société. 
Aucune garantie ne paraîtrait assez forte, aucune caution assez 
solvable, quand il serait au pouvoir de l'un des débiteurs, qui 
aurait eu le soin de se mettre à l'abri de toute responsabilité 
personnelle, de forcer le créancier à faire des frais quelquefois 
plus considérables que sa créance, sans espoir de recouvrement. 
C'est une maxime constante et indubitable que les endos- 
seurs de billets promissoires et de lettres de change sont de 
véritables garants ou cautions solidaires et qu'ils sont tenus, 
non seulement de l'obligation principale, mais encore de tous 
les accessoires qui en découlent. Les auteurs qui ont traité de 
ces matières, tant sous l'empire de l’ancien droit que sous 
l'autorité du nouveau, s'accordent à donner ce caractère à la 
garantie qui résulte de l’endossement ; et il est digne de re- 
marque que le motivé du jugement de la Cour Inférieure, sans 
statuer expressément sur le mérite intrinsèque de la question 
de droit, implique d'une manière claire que la loi et les auteurs 
sont du côté de l’Appelant. S'il en eût été autrement, la Cour 
Inférieure n'aurait pas basé sa décision exclusivement sur l’ab- 
sence prétendue de la preuve de certains faits. Sous ces circons- 
tances, l'Appelaht ne croit pas devoir insister davantage sur 
Ja question légale, se contentant de référer aux autorités sul- 
. vantes: Massé, Droit commercial, t. 5, n° 34, p. 45 : “ C'est done 
la même obligation imposée à plusieurs de faire ou de payer 
une même chose, et de la faire ou de la payer totalement, comme 
su n'y avait qu'un seul obligé, qui constitue la solidarité 
passive.” Id. t. 5, n° 86 in fine ; Id. t. 6, n° 368 : “ Dans le 
silence des parties, le cautionnement indéfini d'une obligation 
principale s'étend à tous les accessoires de la dette, même aux 
frais de la première demande et à tous les fruis postérieurs à 
la dénonciation qui en est faite a la caution. Code N apolcon, 
art. 2016 ; Rogron, t. ler, p. 360.” Gouget et Merger, ict. de 
droit commercial, t. 3, vo. Jugement, n° 83; Rodiere, Soladu- 
rité, n° 200 ; Code Nupoléon, art. 1384: “ On est responsable 
non seulement du dommage que l’on cause par son propre 
fait, mais encore de celui qui est causé par le fait des 
personnes dont on doit répondre.” Sourdat responsubilité, 
t. 2, Nos 751, 755, 760, 761. L’Appelant avait allégué, que 
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les Intimés s’étaient concertés avec Lemoine pour opposer à 
la demande une exception à la forme sous le prétexte fri- 
vole que l’on sait; que ce procédé avait été adopté à leur 
vu et su, et de leur consentement; que les Intimés avaient 
eu notification régulière de l'appel, et qu'il y avait eu cons- 
piration et collusion entre eux et Lemoine pour priver l'Ap- 
pelant du bénéfice de son action et lui causer du dommage. 
Or, les faits suivants se trouvent consignés dans la procédure : 
1° Les Intimés et Lemoine plaident séparément, mais n'ont 
qu'un seul et même procureur ; 2° Les Intimés produisent, 
comme faisant partie de leurs moyens de défense, une excep- 
tion fondée sur le même motif que l'exception à la forme de 
Lemoine ; 3° Les Intimés ayant été poursuivis avec Lemoine, 
par une seule et même action, ils ont eu, dès lors, dénonciation 
des procédures de l’Appelant, et ils étaient mis sur leurs gardes 
pour tous les dépens futurs, 4° Enfin, le bref d'appel et l'avis 
de cautionnement sont signifiés et laissés pour les Intimés 
entre les mains de leur procureur commun. Avec un tel con- 
cours de circonstances, est-il possible de croire que les Intimés 
fussent ignorants des moyens employés par Lemoine pour sa 
propre défense, et qu'ils n'aient pas cu connaissance de l'appel. 
Au contraire, n’en vient-on pas forcément à la conclusion que 
les Intimés n'ont pas pu ignorer ces procédés, et que, les con- 
naissant, ils les ont approuvés par leur silence et leur consen- 
tement tacite ? N "est il pas, dès lors, évident qu'il y a eu col- 
lusion, conspiration entre eux et Lemoine ? La conspiration se 
prouve par des actes tout aussi bien et plus sûrement que par 
des paroles; et, quand on voit qu'il y a concours et simulta- 
néité d'action, on peut dire sans crainte, qu'il y a eu concert, 
entente préalable. C'est ici le cas d'appliquer ce raisonnement 
qui s'accorde avec l'expérience de tous les jours. Autorités sup- 
plémentaires de l’Appelant ; Code civil, Art. 1135. Lesconven- , 
tions obligent non-seulement à ce qui est exprimé, mais en- 
core de toutes les suites que l'équité, l'usage ou la loi donnent 
à l'obligation, d'après sa nature. Effet de l'endossement : Story 
on Bills, 3ème édition, p. 131, No 108; Pothier, Change, Nos 
79, 80, 81 ; Pardessus, Droit Commercial, t. 2, p. 179; Chitty, 
on Bills, 11ème Edition Américaine, Nos 241, 242, 243. 
Factum des Intimés. Le faiseur et les endosseurs d’un bil- 
let promissoire ayant été poursuivis par une seule et même 
action étaient défendus séparément ; une exception à la forme 
produite, par le faiseur seul, fut maintenue par la Cour Infé- 
rieure, et déboutée par la Cour d'Appel. C’est pour recouvrer 
des endosseurs les frais encourus sur cet appel que la présente 
action a été intentée. Elle a été déboutée sur le principe que 
pour le moins, l'Appel aurait dû être dénoncé aux endosseurs 
ce qui n'avait pas été fait. L'Intimé soumet que cette action 
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ne pouvait qu'être déboutée, et pour la raison adoptée par la 
Cour Inférieure et pour plusieurs autres, et qu’en conséquence 
lAppel doit être renvoyé. La question n'est pas s’il serait 
plus juste ou plus avantageux que la loi permit à l’Appelant 
de recouvrer, mais de savoir si, dans l’état actuel de notre lé- 
gislation, il peut recouvrer. Il serait inutile de s'enquérir des 
anciens us et coutumes commerciaux en force en France avant 
1673, touchant les billets à ordre et leur endossement. Car ces 
us et coutumes, en supposant qu'ils auraient été introduits en 
Canada, n'auraient pu affecter que les marchands, or les Inti- 
més ne sont pas marchands, sans compter qu'à aucune époque 
même entre marchands, les endossements en blanc ont-ils été 
admis en France ? Mais, suivant l’ancien droit francais, les bil- 
lets des personnes non-marchandes étaient de simples billets 
et non des billets ayant un caractére commercial. Un acte no- 
tarié était nécessaire pour transporter la créance, et le trans- 
port, en l’absence d'une stipulation expresse, n’impliquait pas 
d'autre garantie que celle de l’existence de la dette. Les Inti- 
més sous l'empire des anciennes lois françaises auraient consé- 
quemment pu répondre à l’action de l'Appelant “nous ne 
sommes pas même responsables du billet, comment le serions- 
nous des frais ?” La 34 Geo. 3, c. 2, qui a été abolie entière- 

ment par la 12e Vic. Ch. 22, a, pour la première fois en ce 

pays, statué sur l'effet des billets faits par des personnes non- 

marchandes. Mais ce statut qui permettait au propriétaire du 

billet d’en recouvrer le montant de l’endosseur, ne lui permet- 

tait pas d'exiger de cet endosseur les frais faits contre le fai- 

seur ou un autre endosseur. La 12 Vict., c. 22, (Statuts Cons. 

du B. C., c. 64,) en statuant qu’un endossement en blanc don- 

nerait, dans tous les cas, au porteur du billet, le même droit 
d'action que si l'endossement était détaillé et spécifique (in 
full) a enlevé bien des privilèges et des garanties aux per- 

sonnes non-marchandes qui souscrivent des billets. Mais cette 

loi ne va pas jusqu'à dire qu’un endossement en blanc impli- 

quera non seulement l'obligation de la part de l’endosseur de 
payer le billet, si le faiseur ne le paie pas à son échéance, mais 
encore l'obligation de le payer avec tous les frais quelconques 
qui auront pu être encourus à l’occasion de ce billet. La 12e 
Vict., ch. 22, donne le même droit d'action sur un endosse- 

ment en blanc que sur un endossement explicite, mais elle ne 

dit pas quel est ce droit d'action, autrement qu’en référant aux 

lois anglaises en l'absence d'aucune loi en force sur la matière 
dans le Bas-Canada. Or la loi anglaise, et il ne saurait y avoir 
de doute sous les circonstances ci-haut mentionnées que c'est 
cette loi qui doit régler les droits des parties sur cet appel, dé- 
nie à l’Appelant tout droit d’action contre les endosseurs pour 
des frais du genre de ceux qu'il réclame (Dawson et Morgan, 9, 
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Barn et Cress, 618; Roach et Thompson, 4 Car et P. 194; 
Stovin et Taylor, 1 Nev. et Man. 250, 251. En cour infé- 
rieure, à part l’autoricé de Pothier sur le cautionnement, l’on 
a cité pour le Demandeur l'ordonnance de 1673, le Code Civil 
et le Code de Commerce maintenant en force en France, et les 
commentateurs de ces codes sur l’effet de l’endossement, de la 
solidarité et du cautionnement indéfini. Mais la cour verra le 
danger d'introduire de semblables éléments dans la détermi- 
nation d'une question de droit positif et purement arbitraire. 
Envisagées comme elles doivent l'être, ces autorités, du reste, 
Join de supporter la cause de l’Appelant, la détruisent. En 
France, s'il est marchand, l’endosseur est garant solidaire du 
paiement intégral du billet et de tous ses accessoires, mais 
c'est parce que le Code de Commerce est précis à cet effet, et 
il en serait tout autrement si l’endosseur n’était pas marchand. 
Rodière, Solidarité, No. 279 et 280. Sur le cautionnement in- 
défini, Pothier est d'avis que les frais faits contre le principal 
obligé sont des accessoires de la dette. C’est là un point qui 
n'est peut-être pas bien certain, puisque le Droit Romain ne le 
dit pas, et qu’il a des principes particuliers touchant la discus- 
sion aux frais de la caution des biens du débiteur, et puisqu’en 
outre Pothier admet à son principe, une exception d’une léga- 
lité douteuse, à en juger d’après le code civil qui, sur l’art 
2016, après avoir dit que le cautionnement indéfini s'étend à 
tous les accessoires, ajoute, méme aux frais de première de- 
mande et à la dénonciation qui en sera fuite à la caution, 
une addition superflue, si l'opinion de Pothier est exacte. 
Mais, si c'était les règles du cautionnement qu'il faudrait appli- 
quer aux Intimés, ils ne sauraient être considérés comme des 
cautions indéfinies, car la somme pour laquelle ils se seraient 
obligés serait la somme déterminée de 8300, ni plus ni moins. 
En suivant les règles du cautionnement, les accessoires en ce 
cas ne sont pas à la charge de la caution. Dalloz, Contrat, 
No. 54; Merlin, Rep. vo. caution, ; 1. No. 3; Pothier, Oblig., 
No. 405. En outre, les Intimés, loin d'admettre, nient qu'il 
s'agisse ici de cautionnement. Si au lieu d’un transport par 
endossement, le transport eût été fait par acte notarié, sans 
mention spéciale de garantie, prétendra-t-on qu’il y aurait eu 
cautionnement ? Or si un semblable transport n'implique pas 
cautionnement, comment .un simple endossement en blanc, | 
alors que l’endosseur ne négocie pas le billet, et ne reçoit va- 
leur en aucune manière, l’impliquerait-il ? Pour qu'il y ait 
cautionnement, il faut que quelqu'un soblige pour un autre 
envers le créancier, en accédant à l'obligation. D'un endosse- 
ment en blanc, on peut, tout au plus, induire une intention de 
la part de l’endosseur de transporter la créance, et ce serait 
violer toutes les règles que de chercher à en extraire la preuve 
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d'une intention de garantir la dette. Quant à dire que la res- 
ponsabilité des Intimés découle de leur solidarité, c'est invo- 
quer une doctrine nouvelle que le code civil parait avoir fait 
naître et qui est vivement controversée. L'erreur de cette 
doctrine peut provenir de ce que l'on confond des co-obligés 
solidaires avec des cuutions indéfinies qui sont, d'après le code, 
responsables de tous les frais encourus à l'occasion de la dette, 
à compter de la dénonciation. Mais, de fait, l'obligation soli- 
daire n'implique pas plus l'idée de cautionnement, que le cau- 
tionnement n'implique l’idée de solidarité. Chaque obligé soli- 
daire, au lieu de cautionner pour les autres, se lie lui-même 
pour le total, tout de même que plusieurs personnes peuvent 
être cautions les unes pour les autres, sans aucunement être 
solidaires. Dans tous les cas, si c'est à la loi anglaise qui dé- 
termine la responsabilité des endosseurs qu’il faut avoir re- 
cours, i] ne serait guère logique alors que cette loi ne les tient 
pas responsables de ces frais en leur qualité d’endosseurs, 
d'avoir recours à un autre système de loi pour les tenir res- 
ponsables comme solidaires, et ce en vertu d’un raisonnement 
plus ou moins hasardé. Bien plus, dans l’état actuel de notre 
cgislation sur les billets promissoires, si les endosseurs sont 
solidaires ce n'est qu'en vertu du droit anglais, du même droit 
qui exempte les endosseurs de toute responsabilité quant aux 
frais réclamés par l'Appelant. En conséquence, quant à cette 
partie de la cause, l’Appelant soumet comme étant bien fon- 
dées en loi les propositions suivantes : 1° Un endossement en 
blanc n'indique nullement l'intention de l’endosseur ni l’obli- 
gation qu'il assume, et une loi positive seule peut déterminer 
l'effet de cet endossement; 2° aucune loi en force en Canada 
ne porte que le propriétaire d'un billet pourra recouvrer d'un 
endosseur les frais du genre de ceux présentement réclamés ; 
3° Au contraire, la jurisprudence anglaise est contraire aux 
prétentions de |’Appelant, et cette jurisprudence est la loi con- 
formément & laquelle le présent appel doit étre décidé. Quant 
aux autres points soulevés pur les Intimés, ils ont prétendu, 
d'abord, que la dénonciation de l’Appel était, dans tous les cas, 
absolument nécessaire, et que cette dénonciation n'avait pas 
été faite, ou au moins qu'elle avait été mal faite, et c'est le 
point de vue adopté par la Cour inférieure. En second lieu, 
qu'en acquiesçant au Jugement dans la cause principale par 
lequel était fixée la part de frais à la charge de chacun des 
souscripteurs, l’Appelant avait perdu son droit d'action, si tel 
droit avait jamais existé. En conclusion les Intimés se conten- 
teront d'ajouter que la Cour Inférieure a trouvé que le re- 
proche de fraude contre les Intimés était sans aucun fonde- 
ment. En plaidant, comme ils l'ont fait, ils se sont sans doute 
exposés à des frais sur leur défense. Mais c'est être rigoureux 
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à l'extrême que de vouloir qu'ils soient en outre responsables 
des frais de la défense du faiseur du billet, et cela pour nulle 
autre raison que parce que leur défense et la sienne se res- 
semblent. 

Sir L. H. LAFONTAINE, Juge en Chef, dissentiens : La décla- 
ration allègue ; 1° Billet du 8 août 1859, par Pierre G. Lemoine 
menuisier à son propre ordre pour $300 payable à trois mois, va- 
leur reçue ; 2° endossement du billet le même jour pur Lemoine, 
à Latour ; puis endossement, le même jour, par ce dernier, à Bi- 
baud, et entin endossement par celui-ci, le même jour au Deman- 
deur. 3° Billet protesté le 11 novembre 1859 ; 4° Action inten- 
tée par le Demandeur, le 24 novembre 1859, contre Lemoine 
Latour et Bibaud, à la Cour Supérieure, siégeant à Montréal, 
pour le recouvrement du montant du billet, et rapportable le 5 
décembre suivant: 5° A cette action, exception à la forme 
opposée par Lemoine, fondée sur ce que lui Lemoine aurait 
été erronément désigné comme menuisier, tandis qu’il aurait 
dû l'être de contracteur et commerçant ; 6° Cette exception à 
la forme, maintenue par la Cour Supérieure ; appel de ce juge- 
ment; infirmation d'icelui par jugement de cette cour, le 8 
juin, 1860, et ce avec dépens, dont distraction fut accordée a 
Léon Doutre, avocat du Demandeur, tant en Cour Supérieure 
qu'en Cour d'Appel ; 7° Frais sur l'appel, taxés à £39 8s ; 8° 

opies du bref d'appel, ont été, régulièrement et en temps 
utile, signifiées à Henry Stuart, avocat et procureur ad litem 
des dits Latour et Bibaud ; les moyens de défense employés 
par Lemoine, dans son exception à la forme, étaient connus 
des deux Défendeurs en cette cause, et ont été ainsi employés 
à leur vu et su, de leur consentement, par suite de connivence 
et collusion entre Lemoine, Latour et Bibaud ; les présents 
Défendeurs eux-mêmes ont dans une exception opposée à la 
susdite action, employé les mêmes moyens de défense qui 
faisaient la base de l'exception à la forme de Lemoine, en 
disant qu'ils n'avaient pas endossé un billet fait par Le- 
moine, menuisier mais bien un billet fait par Lemoine, con- 
tracteur et commerçant ; 9° Exécution émanée, le 6 juillet 
1860, contre les meubles de Lemoine, pour les frais taxés 
contre lui sur l'appel, mais la vente n'en a pas eu lieu, en 
conséquence d'une opposition faite par Elizabeth Lacroix, 
réclamant la plus grande partie des meubles. Frais encourus 
par le Demandeur sur cette exécution sont de £2 16s. 5d., 
formant, avec les dépens taxés en appel, £42 4s. 6d., équiva- 
lant à $168 et 90 centins ; 10° Les Défendeurs, garants ou 
cautions de Lemoine, pour le paiement de l'obligation princi- 
pale, sont tenus de tous les accessoires de cette obligation et 
obligés de rembourser le Demandeur de tous les frais qu'il a 
encourus légitimement dans le cours de l’instance pour parve- 
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nir au recouvrement du montant du billet; 11° La conduite 
des Défendeurs en cette occasion, constitue un délit, à la ré- 
paration duquel Lemoine et les deux présents Défendeurs 
sont tenus, conjointement et solidairement, sous forme de 
dommages-intérêts ; 12° Léon Doutre a, par acte notarié du 
24 octobre 1861, renoncé en faveur du Demandeur, au privi- 
lege de la distraction de frais; 13° Enfin, le Demandeur 
conclut au paiement de la somme de $168.90 centins par les 
Défendeurs, conjointement et solulairement, avec intérêt ct 
les dépens, desquels dépens ses procureurs demandent distrac- 
tion. Telle est la substance des moyens employés dans la dé- 
claration du Demandeur. Les deux Défendeurs, Latour et 
Bibaud, comparaissant par Barnard, ont plaidé séparément à 
la présente action, mais leurs moyens de défense sont iden- 
tiquement les mêmes, et plusieurs de ces moyens n'auraient 
pas dû être présentés car ils étaient repoussés par la chose 
jugée. Les deux seules questions que nous avons à décider 
sont celles de savoir : 1° Si, dans l'espèce, les deux endosscurs 
sont tenus de rembourser au Demandeur les frais qu'il a en- 
courus, en appel, sur son exception à la forme à la première 
action; 2° sil était nécessaire, pour avoir ce recours contre 
eux que cet appel leur fût notifié. Celui qui se rend caution 
en termes généraux, dit Pothier, Obligation, n° 404, “ doit aussi 
être tenu des frais faits contre le principal obligé, car ces frais 
sont un accessoire de la dette; mais il n'en doit être tenu que 
du jour que les poursuites lui ont été dénoncées, ete.” Chau- 
veau, sur Carré, combattant l'opinion de Boncenne, de Boi- 
tard et de Bériat St. Prix, dit, tome ler, question 553, 
p. 654 : Il n'en est pas moins vrai que cette nouvelle créance 
(les dépens) est née à l’occasion de la premiere (la créance 
principale, qu'elle est venue la grossir pour ainsi dire, et il 
n'est pas juste que les avantages que le créancier s’étuit pri- 
mitivement réservés, lui soient refusés à l'égard d'une aug- 
mentation occasionnée par ses débiteurs eux-mêmes. Nous 
pensons donc, en definitive, que, lorsque la condamnation est 
solidaire pour le principal, elle doit l'être aussi pour les dé- 
pens.” Rodière, De la solidarité, n° 93 : “ Le créancier est 
souvent obligé d'exposer des frais avant d'obtenir son paic- 
ment. On se demande alors si les frais exposés contre l'un des 
débiteurs peuvent être répétés contre les autres. Nous pen- 
sons qu'il faut appliquer à ce cas par analogie la disposition 
de l’article 2016 du Code Civil, ainsi conçu : “ Le cautionne- 
ment indéfini d'une obligation principale s'étend à tous les 
accesssoires de la dette, même aux frais de la première demande 
et à tous ceux postérieurs à la dénonciation qui en a été faite 
à la caution. Les co-débiteurs solidaires non actionnés doivent 
être tenus des frais de la première demande, parce que ces 
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frais comme les intéréts moratoires peuvent étre facilement 
prévus et calculés, et qu’il dépend de chacun des débiteurs de 
les prévenir en faisant des offres réelles au créancier. Mais 
les frais postérieurs à la première demande pouvant s'élever à 
à des sommes fort considérables, les co-débiteurs, suivant nous, 
ne doivent en être tenus, qu’autant qu'ils ont été directement 
avertis et mis en demeure par la dénonciation qui leur en a 
été faite.” Ce principe avait été déjà consacré, pour ainsi dire, 
par Vord. de 1667, tit. 8, art. 14 “ Les garants qui suc- 
comberont seront condamnés aux dépens de la cause prin- 
cipale du jour de la sommation seulement et non de ceux 
faits auparavant, sinon de l'exploit de demande originaire ; 
ct Jousse, dans son commentaire sur cet article, ajoute : 
“ C'est-à-dire, non-seulement aux dépens faits entre eux et le 
garanti, mais encore en ceux faits entre le garanti et le De- 
mandeur originaire.” C'était en quelque sorte établir que 
les dépens étaient l'accessoire du principal. En matière de 
privilège sur les immeubles, les dépens encourus pour le 
recouvrement d'une créance sont mis en ordre avec le 
principal de la créance. Nouvelle preuve de l'existence du 
principe que l'on invoque. Que l'obligation de débiteurs 
soit le résultat d’un cautionnement pur et simple, entrai- 
nant solidarité vis-à-v:s du cré.ncier, ou qu'elle soit le ré- 
sultat de la garantie d'une cession, transport, ou endosse- 
ment d’un billet à ordre, entraînant nécessiirement solida- 
rité vis-à-vis du porteur du billet, il y a lieu d'appliquer 
le principe dans nn cas comme dans l’autre, et encore avec 
bien plus de raison dans le cas de garantie, que dans le cas de 
cautionnement. Dans le cas de cautionnement, la solidarité se 
divise de plein droit. Il n’en est pas de même entre endosseurs. 
Celui qui a désintéressé le porteur a son recours contre les 
endosseurs qui le précèdent et lé tireur pour le remboursement 
intégral de la créance. “ Les motifs de cette différence sont 
aisés à saisir, dit M. Lorieux, dont l'opinion est en note dans 
Chauveau sur Carré, t 2,p. 67. Les divers endosseurs d'un 
effet de commerce ne sont point engagés en vertu d'une 
obligation commune, mais par suite d’une garantie succes- 
sive. I] s'agit moins entre eux de solidarité que de garantie 
réciproque. Cette garantie est de droit commun et le code 
de commerce se borne, pour ainsi dire, à développer à cet 
égard les principes ordinaires du droit civil.” Le porteur 
peut choisir, entre plusieurs endosseurs, celui qu'il veut 
poursuivre, u il peut les poursuivre tous par la même ac- 
tion. (Stat. Prov. 34 Geo. 3, c. 2). Vis-a-vis de lui, ils sont 
tous obligés solidairement, car envers lui, chacun est obligé 
pour le total du billet. L'action, originairement intentée, 
l’a été contre le faiscur, et les deux endosseurs, les présents 
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Défendeurs. La poursuite a donc été dénoncée à ces derniers. 
De plus, faiseurs et endosseurs ont tous comparu par le même 
procureur. Impossible de prétendre que les endosseurs n'ont pas 
eu connaissance de l'exception à la forme plaidée par le débi- 
teur principal. Impossible de prétendre de même qu'elle n'a 
pas été faite de leur consentement, puisqu'ils ont eux-mêmes 
employé le même moyen dans une de leurs exceptions. Du 
reste, il leur était libre de mettre à profit la dénonciation qui 
leur avait été faite de la demande; ils pouvaient empêcher la 
présentation de l'exception à la forme ; ils pouvaient désin- 
téresser le créancier en le remboursant, ainsi qu'il était de leur 
devoir de le faire; la bonne foi devait les y porter, mais la 
mauvaise foi l'a emporté. Le créancier, en contestant cette 
exception à la forme, a été obligé de 'e faire. En appellant du 
Jugement de preinière instance, qui avait maintenu cette excep- 
tion, il n’a fait que ce qu'il devait faire, puisqu'il a eu gain de 
cause en appel, Impossible de dire que les endosseurs n'ont pas 
eu connaissance de l'appel, puisqu'ils étaient dans la cause. De 
plu:, le bref d’appel a été signifié au procureur des Défendeurs. 
Cette signification était suffisante pour donner & Lemoine con- 
naissance de l’appel de manière à l'obliger à comparaître, ou à 
mettre le créancier en état de procéder valablement sur l'appel ; 
elle devait donc être suffisante pour donner aux deux autres 
Défendeurs la même conuaissance. Cette signification leur 
fournissait l’occasion d’arrêter l'appel, et partant les frais sur 
cet appel Ils n'ont pas jugé à propos de le faire. Ils doivent 
donc en subir les conséquences. À mon avis, les dépens exposés 
par le Demandeur l'ont été de bonne foi et par suite de la 
nécessité dans laquelle la conduite des Défendeurs l'avait placé. 
Si, pour avoir son recours, 1l devait y avoir dénonciation, cette 
dénonciation a eu lieu. Il y a eu concert et collusion de la part 
_des trois Défendeurs dans la présentation de l'exception à la 
forme. Les deux endosseurs y ont participé dans le but de 
réussir, par ce moyen à faire tomber l'action du Demandeur. 
A ce point de vue, celui-ci a raison de dire qu'ils se sont rendus 
coupables de délit. Le jugement attaqué affirme deux propo- 
sitions, la première que le Demandeur aurait dû dénoncer aux 
Défendeurs (les cndosseurs,) l'appel par lui interjeté, la 
deuxième qu'en cas de concert et collusion ourdis entre eux et 
Lemoine, ‘ils auraient été tenus responsables des suites des 
plaidoyers de Lemoine. N'ayant pas fait, dit le jugement, ce 
qui est renfermé dans la première proposition, et n'y ayant pas 
de preuve du concert et collusion que leur avait imputés le 
Demandeur, gain de cause est donné à ces Défendeurs. L’affir- 
mation de ces deux propositions contient celle d’une autre pro- 
position, c’est qu'en loi, il y aurait eu responsabilité, chez les 
Défendeurs, pour le remboursement des dépens en question, 
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si, en fait, il y avait eu dénonciation de l’appel et preuve de 
concert et collusion. Si la responsabilité légale ne pouvait pas 
exister, à quoi bon assigner pour motifs du jugement, le défaut 
de dénonciation de l'appel, d'un côté, et l'absence de preuve de 
concert et collusion, de l'autre. Dans le cas de non-responsa- 
bilité légale, c'eût été donner des raisons pour soutenir une 
proposition imaginaire qui, non-seulement dans cette hypo- 
thèse, n'aurait pas été affirmée, mais même aurait été déclarée 
par le juge ne pas pouvoir exister. Le juge, en assignant ces 
deux motifs comme base de son jugement, a décidé en fait ; et 
il a eu raison, si son appréciation des faits le conduisait à cette 
conclusion. Mais, toujours est-il qu'en principe, il a admis la 
responsabilité légale des endosseurs. C’est le point principal de 
la discussion. Je ne pense pas qu'il eût pu faire autrement. 
Dans l'appréciation des faits, je diffère d'avec l'honorable juge 
de lere instance. J'ai déjà dit que mon opinicn était qu'il y 
avait eu dénonciation de l'appel, et même concert et collusion 
entre toutes les parties Défenderesses, et que des pièces au 
dossier, la preuve pouvait en être inférée. Des auteurs ont 
apporté comme tempérament à la responsabilité des obligés 
solidaires quant aux dépens, que les poursuites leur fussent 
dénoncées. Mais ils n'ont prescrit aucun mode particulier de 
faire cette dénonciation. Il suffit donc de les en avertir et de 
les mettre en demeure, et rien n'empêche que cela se fasse 
extra judiciairement, anssi bien qu'en justice. L'objet est de 
mettre les obligés solidaires en état de prévenir les poursuites, 
et par conséquent les dépens, en leur fournissant l’occasion de 
faire au porteur des offres réelles. Pour cela, l'avis extra judi- 
ciaire remplit le même but que l'avis en justice. Mais ici, la 
dénonciation a été faite en justice ; les deux endosseurs étaient 
en cause avec le tireur, lorsque le jugement dont il y a eu 
appel, a été rendu. Si l'on admet qu'en autant qu'il s'agit des 
dépens en cour de lére instance, il y a eu dénonciation, l'appel 
par la suspension qu'il a opérée du jugement, n'a fait que con- 
tinuer l'instance du procès, et par cela même la dénonciation 
a continué jusqu'au jugement en appel qui a débouté l’ex- 
ception à la forme. Tout cela a eu lieu au vu et au su 
des deux endosseurs. On dit que Mr. Stuart n'était pas 
tenu de faire connaître aux deux endosseurs le fait de 
l'appel interjeté par le débiteur principal, le fuiseur du billet 
puisque ce n'était pas leur exception dont il s'agissait. Il me 
semble qu'il faut dire tout le contraire, Mr Stuart était, dans 
la cause originaire, l’avocat des premiers, comme il l'était du 
dernier. De plus, les endosseurs avaient fait une exception, où 
le même moyen était employé. Il était donc du devoir de ces 
endosseurs de s'informer de l'état de la cause, et de celui de 
Mr Stuart de les en instruire. Quelle raison avons-nous de 
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présumer que ce devoir n'a pas été rempli ? Aucune, bien cer- 
tainement. Ce serait faire injure à Mr Stuart que de présumer 
qu’il aurait laissé ses clients dans l'ignorance d'un procédé, qui 
avait, d'un côté, l’effet de continuer l'instance même, c’est-a- 
dire le procès, et qui, de l’autre, pouvait avoir celui, comme il 
l'a eu réellement, de faire prononcer un jugement infirmatif 
du jugement rendu originairement sur l'instance. Il me semble 
tout naturel de conclure que la connaissance du fait de l'appel 
a dû être donné par Mr Stuart à ses clients, et que, comme 
aucun mode particulier de dénonciation n'est prescrit à cet 
égard, les endosseurs ont dû recevoir un avis suffisant du fait ; 
avis qui les constituait en demeure de mettre fin à la chicane 
faite par le débiteur principal. L'appel était nécessaire pour 
que le porteur du billet eût gain de cause. Les frais qu'il a 
encourus sur cet appel, étaient des frais nécessaires, et ont été 
régulièrement taxés comme tels. Ils sont un accessoire de 
l'obligation du débiteur, et l'accessoire est de même nature que 
le principal. Les endosseurs sont tenus solidairement et inté- 
gralement envers le porteur au paiement du principal et de ce 
qui en est l’accessoire. Chaque endosseur garantit la créance. 
C’est presque toujours sur la foi du dernier endosseur que le 
porteur accepte la cession que cet endossement comporte. Si 
le faiseur du billet est insolvable, s'il faut le poursuivre; si, 
poursuivi, il fait une chicane, ce sont là des conséquences que 
les endosseurs devaient et ont dû nécessairement prévoir lors- 
qu'ils sont venus s'adjoindre, par leurs endossements, à l'obli- 
gation principale. Ces conséquences, ils doivent les supporter, 
puisqu'ils n’ont pas voulu les prévenir. Dans le système con- 
traire, un débiteur insolvable, quoique ayant pour endos- 
seurs des cautions suffisantes, pourrait réussir à détour- 
ner son créancier de faire un recouvrement effectif, par de 
faux frais que ses chicanes entraineraient. Si ce système doit 
étre suivi, que deviendra la bonne foi, qui, avant tout, doit 
régner dans le commerce, que l'on a même souvent dit être 
l'âme du commerce ? Que deviendra la confiance que cette 
bonne foi aura pu inspirer au créancier, si plus tard, les débi- 
teurs peuvent s'en jouer selon leur caprice ? Elle ne sera plus 
qu'un piège. 

MEREDITH, J. : “ The pretensions of Appellant are that the 
endorser of a note is to be regarded as a surety caution, and, 
therefore, that he is to be held liable for the costs made against 
the maker of a note, who is to be regarded as the principal 
debtor. Now, assuming, for the sake of argument, (and I ex- 
press no opinion on the point,) that such is the case, still the 
authorities cited establish, I think, beyond doubt, that a cau- 
tion cannot be made liable for the costs of proceedings against 
the principal debtor, unless the caution was duly notified of 
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such proceedings. The costs sought to be recovered in the case 
before us are the costs of an appeal, in which the Plaintiff in 
the court below was Appellant, and Lemoine was Respondent ; 
the judgment complained of being a judgment rendered by 
the Superior Court, on an exception as to form fyled by Le- 
moine, in a case in which Appellant in the present case was 
Plaintiff, and Lemoine and the Respondents in this cause were 
Defendants. Mr. Stuart had appeared as attorney for Respon- 
dents, and for Lemoine in the Superior Court, and on the 
occasion of the appeal by the present Appellant from the judg- 
ment rendered against him and in favor of Lemoine. 
Notice of the appeal was served upon Mr. Stuart as attorney 
for all the parties for whom he had so appeared in the 
Superior Court. Notice of any proceedings in the case 
in the Superior Court,in which Mr. Stuart had appeared, 
could of course be served upon him for the parties for whom 
he had appeared ; but the fact that Mr. Stuart had appeared for 
the Respondents in an action in the Superior Court, brought by 
the present Appellant against Lemoine and Respondents Latour 
and Bibaud, did not give to Mr. Stuart any right, nor impose 
upon him any obligation, to act for Latour and Bibaud, nor 
to represent them in another court, namely, in the Court of 
Appeals, in an appeal between Boucher and Lemoine ; although 
that appeal had its original in the action in the Superior 
Court, already mentioned. A writ of appeal may under a 
special rule of practice of this court (the 8th) be served upon 
the attorney of the Respondent in the court below ; but the 
present Respondents, Latour and Bibaud, were not Respon- 
dents in the appeal upon which the costs now sought to be 
recovered were made; and therefore the rule of practice to 
which I have adverted is inapplicable to the present case ; 
and, if this case be considered, irrespective of. that, I can 
see no ground for saying that the service of the notice 
in question upon Mr. Stuart can be held binding upon 
the present Respondents, Latour and Bibaud. Upon the 
whole, it seems to me that Mr. Stuart, as the attorney 
of Respondents Latour and Bibaud, in the case in the 
Superior Court, had no more power than any other member 
of the bar, or indeed than any person not a member of the 
bar, to receive a notice of the appeal instituted by the present 
Appellant from the judgment rendered against him and in 
favour of Lemoine; and, on this ground, which is in effect 
the first reason assigned in the judgment of the Court below, 
I think that judgment ought to be confirmed. As to the 
pretension on the part of Appellant that the exception d la 
forme which gave rise to the costs in question was fyled in 
pursuance of a conspiracy between Respondents and Lemoine, 
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to defeat the just claim of Appellant, I must say it appears 
to me to be altogether without foundation. By the exception 
à la forme in question, Lemoine alleged that he had been 
erroneously styled a joiner, menuisier, whereas he was in 
truth a contractor and trader, and Respondents availed them- 
selves of the same ground of defence in their pleadings. The 
exception a la forme so fyled by Lemoine was successful in 
the Court below ; but the judgment maintaining it was revers- 
ed by a judgment of the Court of Appeals. This is all that 
we know of the exception à la forme in question, and I 
really cannot find in the facts connected with the fylin 
of that exception as proved in this cause, any groun 
for saying that the fyling of the exception was the result 
of a conspiracy. If all the Judges had concurred in rejecting 
the exception, there would be reason for supposing that it 
ought not to have been fyled. But when it is borne in mind 
that the learned Judge in the Court below, and one of the 
Judges of this Court, thought the exception well founded, it 
seems to me that we are bound to presume that there was at 
least probable cause for the fyling of the exception ; and if so, 
we cannot regard the fyling of that exception as evidence of 
a conspiracy, or as evidence of a culpable proceeding of any 
kind on the part of Lemoine and Respondents which ought 
to have the effect of Subjecting Respondents to the costs of 
the appeal subsequently instituted by present Appellant, and 
therefore, as to this part of the case, I can have no hesitation 
in confirming that part of the judgment of the Court below 
which declares that Appellant had failed to prove any con- 
cert or collusion betwecn Lemoine and Respondents, which 
could have the eftect of subjecting Respondents to a condem- 
nation in the present cause. 

MONDELET, J.: “ Deux questions. lo. Deux Défendeurs en 
cour de lére instance, poursuivis comme endosseurs, compa- 
raissant par le méme avocat que le tireur, mais plaidant sépa- 
rément, comme lui, une exception à la forme, sont-ils par la 
même passibles des dépens d’appel auxquels est tenu le tireur, 
contre qui seul est interjeté appel du jugement de la cour de 
lere instance, qui maintient cette exception? 20. Cette res- 
ponsabilité, quant aux dépens en appel, si elle s'attache aux en- 
dosseurs dans l'espèce proposée, peut-elle être déclarée contre 
eux, à moins que l'appel ait été dénoncé aux endosseurs ? Sur 
la première question, il me paraît que par des motifs et des 
considérations de prétendue équité, l’Appelant arrive bien 
gratuitement mais bien peu.logiquement à la conclusion que 
les endosseurs, Défendeurs en cour de lère instance, mais au- 
cunement parties à l'appel qui n’a été interjeté que contre le 
tireur sont passibles des dépens sur une procédure à laquelle 
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ils n’ont aucunement pris part. La raison, la justice, et disons 
même l'équité dans le sens qu’on l'entend si souvent, mais si 
peu correctement, repoussent Ja prétention de l'Appelant. 
Comment, en effet, peut-on en raison dire qne de simples en- 
dosseurs, qui, en apposant leur signature à un billet, n'ont 
jamais songé à autre chose que de s'obliger au paiement du 
billet, peuvent-ils aujourd'hui comprendre qu'ils ne sont assu- 
jettis au paiement des dépens d’un appel qu'ils n'ont pas inter- 
jeté et auquel ils n'ont en aucune manière quelconque partici- 
pé? Je le demande, serait-il même raisonnable de leur faire 

ayer les frais encourus en cour de lère instance, si le tireur 
seul eût été poursuivi ? J'ajoute que non seulement cela n'est 
pas conforme à la raison, il y a plus, cela n'est juste. 
D’abord ce qui est contre la raison, n’est pas juste. En second 
lieu, l’Appelant s'alambique l'esprit pour établir les rapports 
entre la caution ordinaire et l’endosseur, et de suite, il saute à 
pieds joints et arrive, aux dépens de la logique et du raison- 
nement, à une fausse conclusion. Quant à la prétendue équité 
à laquelle il est si facile de recourir, lorsque la loi n'appuie 
pas une thèse quelconque, il me sera permis ici, comme sou- 
vent en d'autres circonstances, de me mettre en garde contre 
ce fantôme qui se résout en réalité pour ceux qui sécartent 
de la voie légale, et simaginent l’avoir saisie, lorsqu'ils sont 
encore à la poursuite d’une ombre et d'une chimère. Je n'ai 
qu'un mot à dire des nombreuses autorités qu'on à citées. 
Aucune d'elles ne touche à la question. Eussent-elles, au 
reste, atteint le point, ce que je nie, que seraient-elles alors, 
sinon de simples expressions d'opinions d'auteurs, qui tout au 
plus ont envisagé la question des dépens en cour de 1ère ins- 
tance où la caution a été partie au procès, mais n’a pas dit un 
mot de l'espèce, je veux dire, un appel auquel les endosseurs 
n'ont rien eu à faire? Sommes-nous, au reste, tenus de livrer 
notre intelligence et nos opinions à celles d'auteurs qui ne 
s'appuient pas même d’un texte de loi? Allons-nous ainsi dé- 
cider les causes à coup de dictionnaire ? Assurément, ce n'est 
la ni le fait, ni la marque du jurisconsulte. 20. La seconde 
question est quant à la dénonciation de l'appel. Comment 
peut-on sérieusement prétendre, en raison d’abord, que parce 
que les deux endosseurs ont employé le même avocat, et ont 
plaidé (séparément) les mêmes moyens d’exceptions à la forme, 
en cour de lère instance, ils ont été par là même informés lé 
galement, que le porteur devait interjeter, et a de fait interjeté 
appel ? Il suffit d'énoncer une pareille prétention, pour la faire 
apprécier à sa juste valeur. Il me paraît encore bien plus dé- 
raisonnable et injuste, de présumer connivence, complot, fraude 
de la part des endosseurs et coopération à l’interjection de 
l'appel de la part du porteur. Si dans un cas où il s’agit d'in- 
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terpellations judiciaires, de dénonciations, on peut de la sorte, 
raisonner, et qui pis est, condamner, il faut avouer que nous 
aurons une jurisprudence qui pechera beaucoup plus par l'ex- 
cés de l'arbitraire, que par celui de la logique. Oh! dit-on, 
M. H. Stuart, était l’avocat du tireur et des endosseurs, en 
cour de lère instance, et vous en concluez qu'il eût été autori- 
sé & recevoir une dénonciation faite aux deux endosseurs, qui 
ne sont pas Appelants et qui sont parfaitement étrangers & 
l'appel ! Ceci est tellement insoutenable que la mention seule 
de ce paradoxe suffit pour le faire apercevoir de suite. Etes- 
vous bien certain que même vis-à-vis du tireur, Défendeur en 
cour de lére instance, la dénonciation (dans le cas où il fau- . 
drait lui en faire une) serait légalement faite à M. Hy. Stuart ? 
Si vous l’êtes, moi je ne le suis pas. Je ne m'étonne plus que 
faute de meilleures raisons pour établir que les endosseurs 
ont reçu et reconnu l'appel, et qu'ils ont agi avec collusion de 
concert avec le tireur, on ait recours à l'expédient d'équité, 
qu'ils ont dû le savoir, car ils avaient employé le même avo- 
cat. En dernière analyse, devant sincèrement avouer que 
malgré tous mes efforts, je n'ai pu me rendre aux raisonne- 
ments que l’on a faits au barreau, pour faire infirmer le juge- 
ment, je me contenterai de déclarer que je préfère adopter les 
motifs strictement logiques et scrupuleusement en harmonie 
avec les faits de la cause de la cour de lére instance, dont je 
suis d'avis que le jugement, bien fondé en loi et en raison, 
devrait être confirmé.” 

Jugement confirmé. (6 J. p. 269.) 

DouTRE et DAOUST, pour l’Appelant. 

EDMUND BARNARD, pour les Intimés. 


ORDER TO WITNESSES TO WITHDRAW. 


CouRT OF QUEEN’S BENCH, ON APPEAL FROM THE SUPERIOR 
Court, DISTRICT OF MONTREAL, 


Montreal, Ist September, 1862. 


Coram Sir L. H. LAFONTAINE, Bart., CH. J., AYLWIN, J., Du- 
VAL, J., MEREDITH, J., MONDELET, (C.) A. J. 


Francis Irvin, (Defendant in the Court below,) Appelant, 
and JAMES MALONEY, (Plaintiff in the Court below,) Res- 


pondent. 
Held: That in case submitted no sufticient cause was shewn for the 


resiliation of a Deed of Sale. | 
The exclusion ofthe testimony of a witness, on the ground that he 
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violated an order of the Court made at the commencement of the En- 
quéte, “ae all the witnesses out of Court during such Enquête, is 
illegal. (1 


The Appellant bought from Respondent, in June, 185y, by 
Deed before Griffin, N. P., a lot of land in Bonaventure street, 
Montreal. The price was £500 ; part was declared paid before 
the date of the Deed; two Promissory Notes were stated as 
given for other part, and the purchaser was to pay the ba- 
lance to the original Bailleur de fonds. In October, 1860, Ma- 
_loney sued en résolution of that Deed of sale, stating that he 
had been deceived into making it; that, previously to its 
date, and afterwards, he was, by a course of habitual inebrie- 
ty, rendered unfit to comprehend or transact any business ; 
that Irvin never paid any of the alleged prix de vente ; that 
the sale was simulated ; that Irvin always promised to return 
the land, on demand; that he, Maloney, had asked it back, 
but Irvin fraudulently refused to reconvey it. Irvin's Plea de- 
nied that the Deed of Sale was simulated, and denied the 
other allegations of Plaintiff At the commencement of Plain- 
tiffs Enquéte, Defendant fyled in court the following paper : 
“The undersigned pray, acte of the Declaration now made by 
them, on behalf of Defendant, to wit: Notwithstanding his 
absolute ownership of the land and real property in Plain- 
tiffs Declaration referred to, Defendant, for the sake of peace, 
is willing yet, and will be, during three weeks from this date, 
to give up said property, provided he be previously repaid all 
his money paid to Plaintiff in respect thereof, and all other 
his, Defendant's, costs and charges incurred by him since he 
acquired said property, in and about and in respect of it, the 
whole with interest from the times of payment of any such 
monies respectively ; and, provided further, that Defendant, 
get back and give up to him the Promissory Notes given by 
him to Plaintiff at the time of his, Defendant's, acquisition of 
said property ; and provided Plaintiff pay the costs of this 
suit within said three weeks. MACKAY and AUSTIN, for De- 
fendant. “Approved by me; the Defendant declaring not to 
know how to write has made his mark. Francis x IRVIN. 
Defendant his mark. Acknowledged before me 6th April, 1861. 
Monk, CoFFIN and Papineau, P. S. C.” This offer was not 
attended to by Plaintiff. At Enquéte the witnesses were or- 
dered out of Court and examined separately. Two witnesses 
offered by Irvin were excluded, owing to their having vio- 
lated the order by which all the witnesses had been ordered 
out of Court. Irvin swore to having paid Maloney £50 in 
cash on the day of the Deed, and £50 by advances previously. 


(1) V. art. 254. P. C. 
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Two receipts were also fyled, signed by Maloney, each being, 
for money paid by Irwin in part payment of the prix de 
vente alleged. Witness Mary Maloney swore to seeing the 
£50 cash paid on the day of the Sale. Numerous witnesses 
proved Maloney’s habits of intoxication; he had been grie- 
vously addicted to intemperance previously to the Deed of 
Sale ; but that he was drunk on the day of the deed was dis- 
‘proved by the evidence of the Notary and of Mary Maloney. 
One Witness swore to Maloney’s being in such a state ef ex- 
citement and desperation about the day of the Deed of Sale, 
as to be totally unfit to sign the Deed to Irvin, or to attend 
to his.own interests. The Superior Court, at Montreal, in 
. May, 1861, considering that Plaintiff had established the ma- 
terial allegations of his Declaration, rescinded and set aside 
the sale, Irvin appealed : “ Because, at the trial and Enquéte 
in the Court below, the Honorable Judge à quo excluded 
parol material evidence offered by Appellant, which ought to 
have been admitted, particularly the evidence offered of Mc- 
Carron and Tierny.” The judges of the Court of Queen’s Bench 
were unanimously of opinion that the appeal was good for 
that reason; but, by 3 to 2, reversed totally, on the merits, 
the judgment appealed from. The following is the substance 
of the remarks of some of the judges: 

MEREDITH, J.: The Court below was wrong in setting 
aside the evidence of a witness because he had come into 
Court while other witnesses were being heard, though he 
had been ordered not to do so. 

MONDELET, J.: The judgment must be reversed, among 
other reasons, because the judge below had rejected the evi- 
dence of a material witness, because, after being ordered to 
stay out of Court till other witnesses had been examined, he 
came Jn again. There was no law for rejecting the evidence of 
a witness for such a cause. 

Duval, J.: With respect to rejecting the testimony of a 
witness for the cause alleged it had been done by a judge in 
England, in a commercial case; but the twelve judges set 
aside the verdict. Judgment reversed. (6 J., p. 285.) 

MacKay and AUSTIN, for Appellant. 

H. Stuart, for Respondent. 
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PROCEDURE.—AMENDEMENTS. 
CouRT OF QUEEN’S BENCH, Montréal, 5th September, 1862. 
In APPEAL FROM THE SUPERIOR COURT. 


Coram AYLWIN, J., DUVAL, J., MONDELET, J., and 
BERTHELOT, A. J. 


WiLLIAM B. LAMBE, (Defendant in the court below,) Appellant 
and WILLIAM MANN et al, (Plaintiffs in the Court below), 
Respondents. 


Held: 1st That amendments to a declaration which change the na- 
ture of the action will not be granted. 

2nd That the amendments granted by the Court below did not change 
the cause of action. (1) / 


This was an appeal from an interlocutory judgment of the 
Superior Court, permitting Respondents to amend their decla- 
ration. The action was for an account brought by the heirs of 
the principal against the heir of his agent. The original decla- 
ration asked an account of certain goods, consigned to Spragg 
& Hutcheson by William & James Hutchinson, which the late 
James Henry Lambe had received for sale, and which had 
been attached in his hands in the suit of Gillespie and others, 
against Spragg et al. An account was also asked of the agen- 
cy of Lambe during the pendency of the contestation, and of 
monies received by him from 1826 to 1848. The amendments 
extended the action to an account for promissory notes, bills, 
rents and interests, etc., the promissory notes being charged 
to have been delivered to James Henry Lambe for collection 
on or about the 5th of January, 1828. The amendments also 
charged Defendant with using the monies of Plaintiffs, and 
claimed, in addition to the interest, large gains and profits, al- 
leged to have been made by him to the amount of over 10 per 
cent per annum. The Defendant moved for leave to appeal 
from the judgment of the Superior Court, but the motion was 
refused. M. Justice MONDELET, in intimating the judgment of 
the Court, said, in substance, that he was compelled to dissent 
from the judgment about jto be rendered, which would refuse 
the appeal sought for by Appellant. The Court were unani- 
mous in the opinion that amendments which changed the na- 
ture of the action, or introduced a new cause of action, could 
not be entertained. The principle was reasonable, and was 
justified by authority. Both in England and Louisiana, it was 
adopted, and it was to be found also in our own jurisprudence. 
While he acceeded to the principle, he differed from the majo- 


(1) V. art. 117 C. P. C, 
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rity of the Court in its application to this case. He thought 
the amendments sought were not merely an amplification of 
the original declaration, but did change the nature of the ac- 
tion, and he, therefore, would dissent from the judgment of 
the Court, which was to reject the motion. Motion dismissed 
and appeal refused. (6 J., p. 287.) 

TORRANCE and Mornis, for Appellant. 

Cross and Bancrort, for Respondents. 


CONSTRUCTION DES BGLISES. 


COUR DE CIRCUIT, DISTRICT D’ARTHABASKA, 
St. Christophe, 17 juin, 1862. 


Coram STUART, J. 


LES SYNDICS DE LA PAROISSE DE ST. NORBERT D’ARTHABASKA 
vs. PACAUD. 


Jugé: Que la Cour de Circuit n’a pas le droit de prendre connaissance 
des nullités d'un rôle de cotisation pour la construction d'une église 
résultant de l’omission de contribuables en icelui, et de la fraude des 
syndics; que la Cour de Circuit doit rendre jugement contre les contri- 
buables suivant l’acte de cotisation dûment homologué. 


Les syndies de la paroisse de St Norbert d’Arthabaska, 
peur la construction d’une nouvelle église et sacristie, pour- 
suivaient le Défendeur pour quatre paiements échus sur la 
cotisation de ses propriétés, montant & $62.04. Le Défendeur 
plaida “ Que l’acte de cotisation ne comprend pas un devis des 
travaux à faire, une estimation des dépenses prévues et impré: 
vues, jugées nécessaires pour la construction des église et 
sacristie en question, non plus qu'un tableau exact de toutes 
les terres et immeubles situés dans la paroisse de St. Norbert 
d’Arthabaska, contenant l'étendue et la valeur de chaque 
nnmeuble, les noms des propriétaires réels ou putatifs, et la 
sorine proportionnelle à laquelle ils ont cotisé, imposé, et taxé 
chaque propriété, pour les dépenses nécessaires aux dites cons- 
tructions, et que l'homologation d’icelui par les commissaires 
mentionnés en la déclaration est irrégulière, nulle et de nul 
effet, et doit être déclarée comme telle ; Que parmi les terres 
et immeubles situés dans la paroisse de St. Norbert d’Artha- 
baska, se trouvent les terres et immeubles connus et désignés 
comme les lots numéros sept, neuf, dix, onze et douze dans le 
seizième rang du township d’Arthabaska qui sont et font 
partie de la dite paroisse, possédés et occupés par Thomas A. 
Lambert, Paul Beaudet, fils, Paul Beaudet, père, Louis Lemieux, 
Jean Gagnon, Julien Labbé, Charles Labhé, Elie Gaguon, 
Augustin Roy et Moise Fournier, tous rt checun d'eux sujets 
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de Sa Majesté la Reine Victoria, et professant la religion 
Catholique Romaine et sujets 4 étre cotisés, imposés et taxés 
pour les constructions susdites et qui ne sont pas compris dans 
le dit rôle de cotisation, et que les dites terres et imineubles 
valent une somme de dix mille piastres; que, lorsque les 
Demandeurs ont fait et dressé le rôle de cotisation, ils ont mis 
à dessein et dans le but de faire payer une plus forte contri- 
bution aux propriétaires des terres et immeubles mentionnés 
au rôle d'évaluation, la somme de trois cents livres courant, 
qui était en argent dans le coffre de la fabrique de la dite 
paroisse, et qu'ils ont dissimulée, et qu'ils n'ont pas mentionnée 
aux commissaires qui ont homologué le dit rôle de cotisation, - 
quand cette somme d'argent était destinée et devait être 
employée, avant tout autre argent, et être payée par les con- 
tnbuables à la construction des dites église et sacristie, et, au 
lieu de se faire allouer une somme de deux mille huit cents 
livres courant, pour la construction des dites é:lise et sacris- 
tie, ils ne devaient, d'après la loi, demander que deux mille 
trois cents livres; que les Demandeurs, lors de la confection 
du rôle de cotisation, savaient Lien qu'ils feraient faire les 
travaux pour une somme moindre que celle de deux mille 
trois cents livres, d'où il résulte qu'ils ont fait homologuer 
illégalement le rôle de cotisation pour une somme de huit 
cents livres de plus qu'il n'était nécessaire pour faire les 
travaux de construction, et que le rôle de cotisation et l’homo- 
logation quien a été faite sont nuls et doivent être mis au 
néant. Le Défendeur voulut prouver, par Messire Suzor, curé 
de St. Christophe d’Arthabaska, que, depuis onze ans, ces indi- 
vidus en question demeuraient dans les limites de la paroisse 
de St. Norbert d’Arthabaska, mais ce monsieur ne put dire 
s'ils faisaient partie de sa paroisse ou de celle de St. Norbert 
d’Arthabaska ; ce fait fut admis par les Demandeurs. par écrit, 
ainsi que leurs qualités et leurs obligations à être cotisés comme 
propriétaires dans la paroisse de St. Norbert d’Arthabaska. Il 
ne fut pas possible de prouver quelle somme d’argent il y avait 
dans le coffre de la fabrique. Messire Roy, curé de la paroisse 
fut interrogé comme témoin ; il déclara avoir administré les 
affaires de la fabrique depuis cinq ans; qu'il avait reçu tous 
les argents appartenant à la fabrique : qu'il en gérait seul les 
affaires, et que les argents au coffre avaient toujours été en sa 

ossession: mais qu'il ne pouvait dire combien il y avait 

‘argent dans ses mains appartenant à la fabrique : au delà de 
$100, mais pas en deca de $500, et qu'aucun argent de la 
fabrique n’avait été employé à la construction de l'église 
Messire Roy prouva aussi qu'il était l'agent et l'homme d'af- 
faires des Demandeurs : que les plans et devis avaient été faits 
par les constructeurs actuels de l'église et de la sacristie : qu'ils 
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avaient estimé l'ouvrage à £2800: que c'était sur leur rapport 
que les commissaires avaient homologué le rôle de cotisation : 
qu'après cela, le contrat de construction leur avait été donné 
donné pour £2200 qu'ils étaient obligés de faire non seulement 
les ouvrages mentionnés aux plans et devis, mais les bancs 
qui n’y étaient pas mentionnés et qui valaient £200: Qu'au 
lieu d’avoir les £2800, pour la construction des ouvrages, ils 
n'avaient eu que £2000. Les Demandeurs demanderent juge- 
ment, disant que ces nullités auraient dû être présentées devant 
les commissaires, pour en empêcher l'homologation ; qu'il était 
à présent trop tard. Le Défendeur dit que la loi le protégeait, 
que tant que l'esprit et la lettre du Statut n'avaient pas été 
observés, il ne pouvait être inquiété par les Demandeurs ; que 
tous les contribuables devaient payer, et que personne 
n'avait le droit d'être exempté, comme on l'avait fait, et que 
cette omission était fatale et frappait de nullité le rôle de coti- 
sation ; qu'il était vrai que le Défendeur n'avait pu prouver 
les £300, qui étaient disponibles, pour les dits ouvrages, dans 
le coffre de la Fabrique ; mais cela était dû à l'ignorance des 
marguilliers qui ne pouvaient tenir leurs propres comptes, et 
au mauvais vouloir du curé qui ne déclarait pas combien 
d'argent il y avait dans le coffre, mais que $500 étaient ad- 
mises et que cette admission étaient suffisantes pour maintenir 
les prétentions du Défendeur ; que les commissaires avaient 
été trompés par les syndics et leur homme d'affaires, ils avaient 
représenté qu'il leur fallait £2800 pour ces constructions, quand 
ils savaient que £2000 étaient suffisants ; ils ont cotisé les 
propriétaires pour £2800 quand £1700 et les £300 de la Fa- 
brique formant les £2000 étaient suffisants. Les syndics et 
leur homme d'affaires n'avaient pas accompli l'esprit et 
la lettre du Statut, en faisant des fausses représentations aux 
commissaires, et dont le Défendeur n’a pu se plaindre devant 
eux, Car il n'a acquis la vérité de ces faits et la preuve de ces 
faussetés que longtemps après l’homologation du rôle de coti- 
sation, qu'il est de principe que la loi ne peut recevoir d'appli- 
cation et d'exécution que lorsque toutes les dispositions en 
ont été observées et parceque le Défendeur s’en est rapporté à 
l'intégrité qui devait présider, de toute nécessité dans cette 

rocédure devant les commissaires, doit-il être la victime des 
irrégularités et des fausses représentations qui ont été faites 
aux commissaires pour arracher ou plutôt leur surprendre 
homologation de ce rôle de cotisation, si la vérité avait été 
connue ? 

PER CURIAM : Cette cour n'a pas le droit de prendre con- 
naissance des nullités qu'invoque le Défendeur ; ce serait 
faire appel de la décision des Commissaires, ou reviser leurs 
procédés comme par certiorari. Dans le premier cas il est im- 
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possible, sur une défense, de réviser la décision d’un tribunal 
compétent ; lorsqu'on appelle d'un jugement d’un tribunal à 
un autre, il y a des procédures à observer et des garanties à 
. donner que les défenses du Défendeur ne peuvent couvrir et 
le bref de certiorari, pour réviser en droit la procédure, devait 
être pris dans les six mois de l’homologation du rôle de coti- 
sation, et ces six mois sont expirés. La position du Défendeur 
nest pas sans remède. Le Statut ne permet pas à des syndics 
de recevoir plus d’argent des contribuables qu'il n’est néces- 
saire pour faire les travaux. En attendant, le Défendeur doit 
être condamné à payer le montant de la demande. (6 J, 
p. 290. 

L G. HOULE, pour les Demandeurs. * 

G. TALBOT, conseil. 

E. L Pacaup, pour le Défendeur. 

Wm DUVAL, conseil. 


SALE OF A LOST HORSE. 
Circuit Court, Montreal, 28th June, 1862. 


Coram SMITH, J. 
HUGHES, vs. REED. 


Held: That the purchaser of a lost horse bond fide, in the usual 
course of trade in a Hotel yard, in Montreal, where horse dealers are in 
the habit of congregating and selling daily a large number of horses, 
acquires no right of property therein, as against the owner who lost it ; 
and although the purchaser be a resident of the United States and in 
possession there of the horse claimed, he may nevertheless, be sued in 
Montreal, for the value of the horse, on being personally served with 
process there. (1) 


This was an action to recover the sum of $100, as the value 
of a mare which Plaintiff had lost, and, subsequently, traced 
into the possession of Defendant, at Hights Town, in the State 
of New Jersey. The Defendant was served personally with 
process in Montreal and pleaded, in effect, that he had pur- 
chased the mare, in good faith, in the Hotel yard of R. 
Decker, in Montreal, which he designated a public place 
where horses were usually sold in Montreal and as a marché 
ouvert. It was proved, that the Hotel yard above referred to 
was a place of resort for horse-dealers, where they were in 
the daily habit of selling a large number of horses, and that 
Defendant openly purchased the mare in question, in this 
yard, from a number of Americans who had previously pur- 


(1) V. art. 1489 C. C. or 34C. P. C. 
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chased it in the same way from a French Canadian who had 
brought it there for sale. At the time of the institution of the 
action, the mare was still in Defendant's possession, in Hights 
Town. 

THE Court: Considering that Plaintif hath established 
the material allegations of his action and that he did lose out 
of his possession in the city of Montreal, the bay mare men- 
tioned in the declaration and that the mare came illegally and 
without the authority or consent of Plaintiff into the hands of 
Defendant, who now has possession of the same, and had such 
possession at the time of the institution of the present action ; 
and further considering that Defendant hath failed to maintain 
his exception, or to allege and show any good reason, in fact 
or in law, whereby the conclusions of Plaintiff's action should 
not be maintained. The court doth reject the same, and doth 
condemn Defendant to pay to Plaintiff the sum of $100, the 
value of the mare, with interest thereon, from the 19th day 
of January, 1861, date of the service of process, until paid, 
and costs of suit, unless Defendant, do deliver up the said bay 
horse to Plaintiff, and, in such case, that Defendant to pay 
the costs of this action.” (6 J., p. 294.) 

M. DoHERTY, for Plaintiff. 

CARTER and GIROUARD, for Defendant. 


ENQUETE SITTINGS. 
SUPERIOR COURT, Montreal, 6th October, 1862. 
Coram BADGLEY, J. 


RAMSAY ve. DAVID and Exiza L. WALKER, Opposant, and 
RaMSAY, Contestant. 


Held: 1st. That the contestant having appeared by his attorney ad 
litem, could not personally conduct the examination of the Opposant as 
a witness. 

2nd. That the fyling of an appearance, as counsel at enquéte, by the 
contestant as practising barrister, did not give him such right. (1) 


The Plaintiff had recovered judgment against Defendant, 
and, on attempting to levy the amount by execution, was met 
by an opposition on the part of Eliza L. Walker, the wife of 
Defendant, who claimed to be the proprietor of the goods 
taken in execution. The Plaintiff contested the opposition, and 
pending the enquete on the contestation, brought up the Op- 
posant as a witness, In support of the contestation. The Plain- 
tiff was represented by L A. Jetté, as his counsel and attorney 


(1) V. art. 23 et 270 C. P. C. 
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ad litem, but, nevertheless. proposed to conduct the examina- 
tion of the witness himself. This was objected to by Doherty 
for the Opposant, and, on a hearing before the court, the ob- 
jection was maintained. The Plaintiff then fyled an appearance 
as counsel at enquête, for himself as a practising barrister, 
and attempted, by this means, to conduct the examination 
in person, but the objection being taken, the court decided 
likewise that the Plaintiff could only address the witness 
through his counsel. (6 J., p. 295.) 

FABRE, LESAGE and JETTE, for Plaintiff. 

DoHERTY, for Opposant. 


DAMAGES AGAINST A PURCHASER WHO REFUSES TO THE DELIVERY. 
SUPERIOR COURT, Montreal, 30th December, 1861. 


Coram SMITH, J. 
GOULD et al., vs. BINMORE et al. 


Held : That in an action for damages for refusing to take delivery of 
and pay for goods, bargained and sold through a broker, proof of the 
contract cannot legally be made, without the production of the bought 
as well as the sold note, or without due notice to the Defendant to pro- 
duce the bought note. (1) 


This was an action of damages caused by Defendant's refusal 
to accept delivery of and pay for a quantity of flour which 
Plaintitis had sold to Defendants. The contracts of sale was 
made in the usual way through brokers. At the trial, Plaintiffs 
contented themselves with the production of their sold note, 
and the parol evidence of the brokers as to its contents, and 
those of the bought note, without, however, notifying Defen- 
dants to produce the bought note. The Defendants abstained 
from producing the bought note, and objected to the adduction 
of parol evidence in proof of the contract, and the evidence 
was taken under reserve by order of the judge. At the final 
hearing Defendants moved to reject the parol evidence, as 
illegal, under the circumstances.“ The court, having heard the 
parties, upon the merits of this cause, and also upon the motion 
of Defendants, that all such portions of the evidence of James 
W. Taylor and of Augustus Heward, tending to prove, by 
parol testimony, a fact susceptible of proof only by written 
evidence, to wit, the existence of the bought note referred to 
in Plaintiffs’ declaration, be rejected from the record as illegal 
having examined the procecdings, proof of record,and deliber- 
ated, doth maintain the motion ; and, considering that Plaintiffs 


(1) V. art. 1070 et 1544 C. C. 
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have failed to prove, by legal and sufficient testimony, the sale 
by them alleged to have been made to Defendants, by the 
ministry of Taylor Brothers, and Heward and Morgan, bro- 
kers of Montreal, of the quantity of three thousand barrels of 
flour, or of any acceptance by Defendants of the alleged sale, 
by themselves or by their legally constituted agent, or the 
existence of any legal and sufficient memorandum in writing 
signed by them or by any person legally authorized on their 
behalf, as required by law. The court doth dismiss this action 
with costs.” (6 J., p. 296.) 

A and W. RoBERTSON, for Plaintiffs. 

B. DEVLIN, for Defendants. 

HENRY STUART, Counsel. 


VENDOR'S PRIVILEGE. 
SUPERIOR COURT, Montreal, 30th December, 1861. 
Coram Monk, A. J. 


BALDWIN vs. BINMORE et al. 


Held: 1° That, in an action by the vendor of goods sold and deli- 
vered, for the recovery of the price of sale, accompanied by a eaisie 
consrvatoire of such goods, the Plaintiff has a right to demand, by the 
conclusions of his declaration, that the Defendants be condemned to pay 
the price of sale, that the goods seized be declared subject and liable to 
a privilege in favor of the Plaintiff, as the vendor thereof, for such 
price of sale, and that the goods be sold in due course of law, and the 
proceeds of sale paid to Plaintiff, in satisfaction (either in whole or in 
part, as the case might be) of his claim as vendor. 

2° That a bargain and sale of goods, in the month of January, for de- 
livery in all the month of May following, is not a gambling transaction. 

3° That, where goods 80 seized have been delivered to the Plaintiff, 
during the pendency of the suit, on his giving security that they will 
‘be forthcoming to abide the future order of the Court, or the value there- 
of accounted for by the Plaintiff, such value shall be held to be the va- 
lue of the goods at the time of their delivery to the Plaintiff, from 
which date the Plaintiff shall be accountable therefor with interest. (1) 


This was an action for the recovery of the sum of $6,025, 
being the price and value of 1000 barrels of flour, sold and 
delivered by Plaintiff to Defendants. The action was accom- 
panied by a saisie conservatoire, in the usual form, and, in the 
conclusions of his declaration, Plaintiff prayed, “ that Defen- 
dants ‘be, jointly and severally, adjudged and condemned to 
pay and satisfy to Plaintiff the amount of $6,025, and inte- 
rest, until paid, and costs of suit ; that the one thousand bar- 
rels of flour so to be seized and attached be declared affectcd 
by special privilege, for the payment of said amount of 


(1) V. art. 1998 et 1999 C. C. 
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$6,025, and interest and costs and be ordered to be sold in 
due course of law ; and that the proceeds of such sale be or- 
dered to be paid to Plamtiff, to the exclusion of all other cre- 
‘ ditors of Defendants, in satisfaction or part satisfaction (as 
the case may be) of Plaintiff's said debt, interest and costs.” 
The Defendants pleaded a défense au fonds en droit, which 
was dismissed. They also pleaded, by an exception péremp- 
tuire en droit, that the sale of the flour had been made in Ja- 
nuary, for delivery in all the month of May following, and 
that such a sale was a gambling transaction, and therefore 
null and void. During the pendency of the suit, the flour was 
delivered to Plaintiff, on his giving security that it would be 
forthcoming to abide the future order of the Court, or the va- 
luc thereof accounted for by Plaintiff At the argument on 
the merits, it was strungly urged, on the part of Defendants, 
that the conclusions of the declaration were wholly irregular, 
and that the true remedy of Plaintiff was en revendication, 
against the flour, and, inasmuch as it had been duly delivered 
to him, he had no further claim against Defendant. “The 
court, considering that Plaintiff hath proved the material 
allegations of his declaration, and that the exception péremp- 
toire en droit filed by Defendants is wholly unfounded in 
law, doth dismiss said exception, and, maintaining the action 
of Plaintiff, doth condemn Defendants, jointly and severally, 
to pay and satisfy to Plaintiff, the sum of $6,025, being the 
price and value of one thousand barrels of flour, of the brand 
snown as the “Globe ” mills inspected number one, Superfine 
(Toronto inspection), and in shipping order, sold and delivered 
by Plaintiff to Defendants, together with interest thereon, 
from the eleventh day of May, 1861, date of the service of 
process, until actual payment, and costs of suit, save and ex- 
cept the costs of the enquéte,made under and in pur- 
suance of the order of this court, dated the thirtieth day of 
September, 1861, the costs of which enquéte, if any, are to be 
paid by Plaintiff; And the Court doth adjudge and declare 
the attachment, saisie, made of the said one thousanj barrels 
of flour, good and valid, and doth further declare the said one 
thousand barrels of flour hable and subject to and affected 
with a privilege and lw 7 in favor of Plaintiff thereon, as the 
vendor thereof, for the sum of $6,025 and interest and costs ; 
and it is ordered, that said one thousand barrels of flour be 
sold in due course of law, and the proceeds thereof paid over 
to Plaintiff by special privilege, and in preference to all 
others the creditors of Defendants, in satisfaction of the pre- 
sent judgment, in whole or in part, according to their suffi- 
ciency. And the court, seeing the petition of Plaintiff made 
and filed on the second day of July, 1861, the order and judg- 
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ment thereon rendered, and bound executed by Plaintiff and 
his sureties, in pursuance of said order and judgment, and the 
evidence adduced under the order of this court dated thirtieth 
September, 1861, in relation to the value of flour at the time 
the same was so delivered to Plaintiff, under and in virtue of 
said bond and security, doth further adjudge and declare, that, 
in case Plaintiff shall fail to produce the one thousand barrels 
of flour, in order that the same may be so sold in due course 
of law, he, Plaintiff, shall duly account to Defendants for the 
sum of four thousand dollars as and for the value of said one 
thousand barrels of flour, at the time the same were delivered 
to Plaintiff, in virtue of such crder and judgment so rendered 
on the petition of the second of July, 1861, with interest from 
the eighth day of said month of July.” (6 J., p. 297.) 

BETHUNE and DUNKIN, for Plaintiff. 

B. DEVLIN, for Defendants. 


PROCEDURE.—CONTESTATION OF COLLOCATION. 
SUPERIOR COURT, Montreal, 28th April, 1862. 


Coram Monk, J. 


WALKER et al, ve FERNS AND THE MONTREAL PERMANENT 
BUILDING SOCIETY, Opposants, and SHERIDAN, 
Contestant. 

Held: That it is not necessary for an Opposant who contests the col 
location to his prejudice of another Opposant, to set up, in his moyrns 
of contestation, his own title or interest to or in the proceeds of the sale 
of the lands, collocation of which proceeds has been made in favor of 
the other Opposant. (1) 

The lands of Defendant were taken in execution and sold 
by the sheriff who returned to the Court the amount of his 
levy. Against this levy, the Montreal Permanent Building 
Society fyled an opposition for a sum of upwards of $700, 
due under a deed of obligation and hypothéque. Sheridan 
was also an opposant under an obligation and hypothèque. 
The building Society was collocated for the amount of their 
claim by the report of distribution prepared by the protho- 
notary. The report was contested by Sheridan, who, in a 
pleading called a contestation, styling himself an opposant, 
assigned several grounds against the validity of the claim of 
the Building Society, and his conclusion was that the report 
of distribution and collocation be reformed, and, particularly, 
the eighth item thereof, in so far as the Montreal Permanent 
Building Society was concerned, and that the collocation of 
the Society be reduced to a sum of $405, and Sheridan collo- 


(1) V. art. 747 C. P. C. 
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cated in the place and stead of the Society in such amount in 
payment of the amount by him in and by his opposition fyled, 
claimed, &c.” The Montreal Permanent Building Society 
demurred to this contestation, on the following grounds: Be- 
cause it does not appear from the contestation that Sheridan 
hath or had any interest in contesting the collocation of the 
Montreal Permanent Building Society ; Because the contest- 
ation of Sheridan does not allege any title or sum of money 
or mortgage or privileged claim of Sheridan against or to the 
proceeds of the sale of the lands, collocation of which pro- 
ceeds hath been made in favour of the Montreal Permanent 
Building Society. For the Building Society, it was contended 
that the demand of Sheridan was to take away from the 
Society a sum of money for which it had been collocated, of 
which it was in fact in possession; that Sheridan could only 
succeed in his contestation by the superior strength of his 
claim as in a petitory action not merely the weakness of 
the claim of the Society, for the latter was in possession. 
He must, therefore, shew his own title, as well as the weak- 
ness of the Society’s, just like the Plaintiff in a petitory action. 
Gibson vs. Wear, 6 L C. Jurist, 78. Each pleading should 
contain enough in itself to justify the conclusions thereof. 
This was not the case here. Sheridan attacked the opposition 
of the Building Society, but there was nothing in his contes- 
tation to justify the conclusion for a sum of money, in addi- 
tion to the rejection of the Society’s claim. If the pleading 
under consideration were well founded, the effect would be 
that, if the contestation succeeded, and a new report were 
made placing Sheridan where the Society then was, the 
Society could again, if they had any pecuniary interest, con- 
test the new report in favor of Sheridan, on grounds attack- 
ing the validity of his opposition, a matter not previously at 
issue between them. This would involve a double contest 
between the two opposants at two different times, although 
one contest would be quite sufficient, if all matters between 
them were fairly set out in one contestation. If the present 
contestation of Sheridan be regular, then the Society would 
be compelled to plead two sets of pleadings, in answer to his 
contestation, one set to his contestation, and the other set to 
his opposition. The irregularity of the pleading demurred to 
was to be seen in the state of the issues between the parties. 
The Building Society had fyled the following pleadings in 
answer to the contestation of Sheridan: 10. Demurrer; 20. A 
special plea to Sheridan's opposition ; 30. A general answer to 
the contestation. That shewed the irregularities of Sherid- 
an’s pleading. Bedwell, for Sheridan, contended that the plead- 
ing fyled was in accordance with the practice of the Court. 
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The Court took time to consider, and dismissed the demurrer. 
(6 J., p. 299.) 

TORRANCE and Morris, for Plaintiff. 

DEVLIN, for Sheridan. 


SAISIE-ARRET AFTER JUDGMENT. 
SUPERIOR Court, Montreal, 30th September, 1862. 
Coram BADGLEY, J. 


ALFRED PERRY, Plaintiff, vs. JOHN MILNE, Defendant, and 
THE ONTARIO BANK, T. S. and JOHN MILNE, contesting, 
saisie-arrét. 

Hdd: That a tiers-saisi with whom the Defendant had deposited 


bonds or debentures of certain municipaiities will be ordered to depo- 
sit the same with the Prothonotary of the Court. (1) 


In this case, a writ of saisie-arrét after judgment was is- 
sued, and the tiers-saisi made a declaration, to the effect that, 
there were in their hands three debentures of the city of 
Hamilton in Uppe: Canada, and a debenture of the county of 
Megantic, which had been deposited with them by Defendant. 
Judgment was rendered, adjudging the seizure good and va- 
lid, and ordering the deposit of the debentures with the pro- 
thonotary within 15 days after the service upon them of, the 
judgment. A similar judgment was rendered in McKay et al. 
vs. Demers, and Fauteux, Garnishee, where 69 promissory 
notes were so ordered to be deposited.—Z. C. Reports, Vol. 11, 
p. 284. (6 J., p. 301.) 

TORRANCE and Morris, for Plaintiff. 

McKay and AUSTIN, for Defendant and contesting party. 


DONATION ENTRE VIFS.—DELEGATION DE PAIEMENT. 
Cour SUPÉRIEURE, Montréal, 28 juin, 1862. 
Coram SMITH, J. 
POIRIER vs. LACROIX. 


Jugé: 1° Qu’un acte de donation entre vifs, dont les obligations en 
égalent au moins les avantages, n’a pas besoin d’être insinué ni enregis- 
tré pour être valable. (2) 

2° Que le donataire ne peut se prévaloir du défaut d’insinuation ou 
d'enregistrement. 


(1) V. art. 629 C. P. C. 


(2) V. art. 755 ct 804 C. C. 
TOME x. 24 
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3° Que des deniers dotaux portent intérêt de plein droit. 

4° Que pour rendre une délégation parfaite, il suffit que la volonté du 
créancier d’accepter le nouveau débiteur, au lieu et place de l’ancien, 
apparaisse de quelque manière, soit par quelque acte ou autrement. 

5° Que des paiements antérieurs, faits par le délégué, en son propre 
nom et à son propre acquit, et ainsi acceptés et reçus par le créancier, 
constituent une acceptation suffisante de la délégation. 

6° Que le débiteur, en vertu d’une telle délégation, ne peut en étre 
libéré sans le consentement du créancier. 

7° Que Je donataire chargé du paiement de la aomme d’argent à des 
créanciers du donateur qui, après la résiliation de l’acte de donation, 
demeure en possession des immeubles à lui donnés, ne peut se prévaloir 
de cette résiliation intervenue entre lui et les donateurs, faute d’avoir 
été suivie d'effet. 


Le Demandeur alléguait dans sa déclaration : Que, par son 
contrat de mariage avec sa femme actuelle, Lucie Langevin 
dit Lacroix, en date du 22 janvier, 1836, le père et la mère de 
cette dernière, Jean-Baptiste Langevin dit Lacroix et Marie 
Louise Crevier, promirent de lui payer la somme de 2500 
livres, ancien cours, comme suit: 200 livres le ler juin, 1837, 
200 livres tous les premiers de juin des années suivantes, jus- 
qu'à parfait paiement ; qu'en considération de cette somme, sa 
femme renonça à leur succession et à tous ses droits légitimes 
et à son douaire, pour sen tenir à cette somme; que, le 17 
septembre de la même-année (1836) Jean-Baptiste Langevin 
dit Lacroix et son épouse, dans le but de partager le reste de 
leurs biens, et d'égaliser la part de leurs enfants, voulant faire 
un dernier partage et arrangement de famille, donnèrent, par 
donation entre vifs, à un de leurs fils, le Défendeur, les autres 
ayant eu leur part, les dits biens consistant dans plusieurs im- 
meubles, des effets et animaux, et des dettes actives considé- 
rables, à la charge par le Défendeur de leur payer une rente 
viagére, et de payer toutes leurs dettes passives, et, plus par- 
ticulièrement, les sommes de deniers que les donateurs devaient 
au Demandeur en vertu du dit contrat de mariage; qu’enfin, 
il restait encore dû, sur les dites sommes d'argent, une balance 
de $116.66, en capital, formant les paiements échus le ler juin 
1845, et tous les premiers de juin des années suivantes, et que 
cette balance du capital réclamés, consistant dans des deniers 
dotaux, porte intérêt, de plein droit, du jour de l'échéance, 
lequel intérêt s'élevait à la somme de $97.00, laquelle ajoutée À 
la balance du capital formait celle de $210.66, encore due et 
payable par le Défendeur au Demandeur. Le Défendeur plaida 
qu'il avait été libéré de toutes ses obligations stipulées au dit 
acte de donation par ses père et mère, qui seuls avaient été par- 
ties avec lui au dit acte de donation, et ce par un acte de con- 
vention et résiliation entre lui et ses père et mère, fait et passé 
devant Decelle et son confrère, notaires, le 29 juillet 1846, et 
avant que les différentes délégations créées au dit acte de dona- 
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tion et le dit acte de donation lui-même aient été acceptés, ni par 
le Demandeur ni par aucune des parties intéressées. Le Deman- 
deur répondit 1° Que le Défendeur comme donataire, prit posses- 
sion des deniers, animaux, effets et immeubles à lui donnés et 
cédés, dès le dit jour du dit acte de donation sous les réserves et 
les charges qui étaient stipulées ; retira les dettes actives et en 
disposa comme sa propriété ; paya une partie des dettes des do- 
nateurs et que, plus particulièrement le Défendeur,comme dona- 
taire, en son propre nom et à son propre acquit, paya, avant la 
résiliation, au Demandeur tous les paiements échus avant ceux 
réclamés par cette action, et que, pour ces raisons, il y avait eu 
acceptation suffisante de la part du Demandeur de la déléga- 
tion créée en sa faveur par le dit acte de donation entre vifs ; 
2° que, d’ailleurs, fût-elle insuffisante, le dit acte de convention 
et résiliation, sur lequel le Défendeur s'appuyait, n’en était 
pas moins nul, parce qu'après sa passation, le Défendeur était 
demeuré en possession des immeubles à lui donnés, possession 
qu'il continuait encore aujourd'hui, et parce qu'enfin le dit 
acte de résiliation fut considéré par toutes les parties comme 
non avenu et n'avait jamais été mis à exécution et à effet. 
Le Demandeur prouva que tous les paiements antérieurs à 
cette action furent payés par le Défendeur en son propre nom 
et à son propre acquit, et que, de toutes les parties qu'elle 
concernait, la donation reçut son entière exécution jusqu'au 
moment de la résiliation ; que les charges de la donation éga- 
laient au moins les avantages ; et c'est ce qui résultait du 
témoignage et des réponses sur faits et articles du Défendeur 
lui-même ; qu'enfin le Défendeur, depuis l'acte de donation, 
jusqu'au jour de l’action, à l'exception de sept années d'absence 
aux Etats-Unis, était demeuré en possession des immeubles à 
lui donnés et avait fait enterrer ses père et mère, les dona- 
teurs, suivant les stipulations de l'acte de donation, et cela 
après l’acte de résiliation, à savoir, en 1854. Le Défendeur ne 
prouva pas autre chose que l'absence du Demandeur aux 
Etats-Unis pendant sept années depuis l'acte de résiliation. A 
l'audition, M. GIROUARD, pour le Demandeur, soutenait qu’il 
basait sa demande sur le contrat de mariage et sur un acte de 
donation ; qu’il était vrai que cet acte de donation n'avait été 
ni insinué, ni enregistré, mais que cette formalité n’était pas 
nécessaire dans cette espèce, pour deux raisons : 1° Parce que 
les obligations de la donation en égalaient les avantages, (b - 
thier, Donations entre vifs, sec. 2, art. 3, §1,) ; 2° Parce que 
la personne qui pouvait l'opposer était le donataire, c'est-à- 
dire, une personne qui avait connaissance du contenu de l'acte 
de donation, et que la formalité de l’insinuation ou de l’enre- 
gistrement des donations, depuis la création des bureaux 
d'enregistrement n'était ordonnée et requise que pour les 
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rendre publiques (Pothier, Des Donutions entre vifs, sec. 2, 
art. 3, §4,);.que le Défendeur ayant admis lui-même que 
l'acte de donation avait reçu son entière exécution de toutes 
les parties qu'elle concernait, pendant dix années et jusqu'au 
prétendu acte de résiliation, et qu'il avait lui-même payé, en 
son propre nom et à son propre acquit, tous les paiements an- 
térieurs à ceux réclamnés par cette action ne pouvait résilier 
tel acte de donation sans le consentement du Demandeur et 
que ces faits suffisaient pour établir une acceptation suffisante 
créée dans l'acte de donation ; que, d'ailleurs, le Demandeur 
avait suffisamment prouvé que cet acte de résiliation devait 
être considéré comme non avenu, attendu qu'il n'avait été 
suivi d'aucun effet, et que, plus particulièrement, le Défendeur 
‘était resté en possession des immeubles à lui donnés, et avait 
poursuivi après la prétendue résiliation l'exécution de certaines 
obligations de l'acte de donation ; qu'enfin qu'à ce qui regar- 
dait la prétention du Défendeur que l'intérêt n'était pas dû 
sur la balance du capital, il référait aux autorités suivantes : 
Denizart, vo. Intérets, n° 50 ; Rousseau de la Combe, vo. Dot, 
sec. 4; Brod., t. 10; Desp. p. 425, n° 19, qui toutes établis- 
saient que les deniers dotaux portent intérêt de plein droit. 
M. BÉLANGER, pour le Défendeur, en réponse, s'en tenait au 
contraire au bénéfice de son acte de résiliation, bénéfice qu'il 
prétendait exister dans ce cas-ci, parce que la donation avait 
été faite entre le Défendeur et ses père et mère, et que le De- 
mandeur n’y était pas présent et ne l'avait jamais acceptée, et 
qu'il était nécessaire enfin que le Demandeur acceptât expres- 
sément et même par quelqu’acte par écrit, fait à la connais- 
sance du délégué, les stipulations du dit acte de donation, et 
qu’enfin les autorités démontraient par les paiements déjà 
faits par le Défendeur, qu'ils ne pouvaient avoir été faits que 
comme le procureur des donateurs ; que, d’ailleurs, fût-1l tenu 
de payer, il ne pouvait l'être que pour le capital, consistant 
purement en deniers, et non pour les intérêts qui n'étaient pas 
stipulés aux actes ; que même le contrat de mariage allait plus 
loin, en déclarant que les sommes de deniers promises seraient 
payées “ sans intéret” à l'échéance. En réplique, sur ces mots 
* sans intéret ” mentionnés au contrat de mariage, M. Gi- 
rouard ajoute, qu'ils ne s'appliquaient qu'aux intérêts depuis 
la date du contrat jusqu'à l'échéance, qui, sans cette clause, 
seraient également dus de plein droit, et qui, pour cette 
raison, n'avaient pas été demandés, et enfin qu'ils, les mots 
‘ sans intérét,” ne comprenaient pas les intérêts sur le cupital 
à compter de l'échéance. | | 

SMITH, J.: Deux seules questions sont sérieusement agitées 
dans cette cause: 1° Le Défendeur -egt-il tenu de payer les 
sommes de deniers stipulées au contrat de mariage, malgré 
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l'acte de résiliation sur lequel il appuie ses défenses; et 2° 
S'il est tenu de payer le capital, est-il responsable des intérêts 
réclamés sur icelui à compter de l'échéance. Sur ce dernier 
point, il n’y a aucun doute que les intérêts sont dûs, les 
deniers formant le capital étant, en effet, des deniers dotaux, 
qui d’après la jurisprudence constante de ce pays, portent 
intérêt de plein droit. Quant à l’autre question il me semble 
que le Défendeur doit payer, et que l'acte de résiliation en 
question est nul. Le Défendeur a exécuté l'acte de donation 
pendant dix années; il a retiré toutes les dettes actives 
des donateurs, payé la plus grande partie de leurs dettes 
passives, et même tous les paiements antérieurs à ceux 
réclamés par cette action, en Éisant ces derniers paiements, 
il se présente au Demandeur en son propre nom et comme 
donataire ; il consent par là même à devenir le débiteur prin- 
cipal et le Demandeur consent également à le prendre comme 
tel, puisqu'il lui donne des reçus à son propre acquit. Ces cir- 
constances seules suffisent pour constater l'acceptation par le 
Demandeur de la délégation créée par l'acte de donation entre 
vifs; car, en matière d'acceptation de délégation, dans notre 
droit, différant peut être en cela des dispositions du Code 
Civil Français, il suffit que la volonté du créancier d'accepter 
le nouveau débiteur au lieu et place de l’ancien paraisse de 
quel jue manière, et peu importe la manière par laquelle cette 
volonté apparaît, si c'est par un acte écrit ou autrement ; tout 
ce qui est requis par la loi, c'est la volonté formelle d'accepter. 
La délégation en question devenant donc parfaite par l’accep- 
tation qui en fut faite par le Demandeur, le délégué, c’est-a- 
dire, le Défendeur, ne pouvait en être libéré que par le créan- 
cier, c'est-à-dire, le Demandeur. Or l'acte dans lequel le 
Défendeur va chercher sa libération, l'acte de convention et 
résiliation produit par lui en cette canse, a été fait sans le 
consentement du Demandeur, et faute de ce consentement il 
est nul à mon avis. D'ailleurs, la preuve du Demandeur montre 
encore que cet acte de résiliation n’a été suivi d'aucun effet. 
Après sa date, le Défendeur poursuit encore l'éxécution de 
certaines obligations de donation; il fait enterrer ses père et 
mèré, les donateurs, en la maniére pourvue par cet acte et à 
ses propres frais, sans en parler à ses frères capables de ren- 
contrer les dépenses de funérailles avec lui; bien plus, au lieu 
de remettre la possession des immeubles qui lui avaient été 
donnés par ses père et mère, 11 demeure en possession d’iceux , 
et, aujourd’hui encore, il les possède. Ces faits seuls suffisent 
pour faire voir que cet acte de résiliation n’a été suivi d'aucun 
effet, et que le Défendeur ayant toujours joui des avantages 
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de la donation doit également en supporter toutes les charges. 
J ugement pour le Demandeur. (6 J, p. 302.) 
. GIROUARD, pour le Demandeur. 
DRUMMOND et BELANGER, pour le Défendeur. 


REPARATION CIVILE D'UN TORT PERSONNEL INSAISISSABLE. 
Cour SUPERIEURE, Montréal 30 septembre 1862. 
Coram SMITH, J. 


CHEF vs. LEONARD et vir, et DÉCARY et al., tiers-saisis. 


_dugé: Qu’une somme d’argent, accordée par jugement, comme répara- 
tion civile d’un tort personnel, est insaisissable. (1) 


Le Demandeur, créancier de la Défenderesse, en vertu d’un 
jugement, fit signifier une saisie-arrét entre les mains des tiers- 
saisis. Ces derniers déclarèrent qu'ils devaient à la Défenderesse 
la somme de £25, montant d’un jugement rendu, dans la Cour 
Supérieure, à Montréal, le 27 juin, 1862, dans une cause No. 
1859. dans laquelle la Défenderesse était demanderesse contre 
eux, dits tiers-saisis. La Défenderesse contesta cette saisie, sur 
le motif que la somme de £25, que les tiers-saisis reconnaissaient 
lui devoir, lui ayant été accordée pour la réparation civile de 
dommages à elle causés par les tiers-saisis, “ en la calomniant 
et injuriant sans juste raison, et en blessant sa sensibilité,” 
cette somme était de sa nature insaisissable. CassIDy, pour le 
Demandeur, dit que la jurisprudence, sous l’ancien droit fran- 
çais, était contradictoire sur la question, toute nou- 
velle dans ce pays, soulevée par la Défenderesse. Le nouveau 
Denizard, vo. bompensation, st vo. Dommages et Intéréts, cite 
plusieurs arrêts qui ont déclaré ces sortes de créance saisissables 
et compensables. Le code a fait disparaître tout doute sur la 
matière, et cette question n’en est plus une en France, où ces 
créances sont aujourd'hui traitées comme toutes les autres, et, 
en conséquence, saisies et compensées. Il y a de plus une 
question de fait en cette cause. Défenderesse, dans l’action 
où elle a obtenu ces dommages, prétendait avoir souffert dans 
sa fortune, par suite des faits qu’elle reprochait aux tiers-saisis, 
et il est hors de doute que des dommages réels sont, en toutes 
circonstances, compensables et saisissables. Or la cour pourra- 
t-elle déterminer quelle portion de ces £25 a été accordée pour 
dommages réels et quelle autre, pour dommages personnels ? 
Dans le doute, il vaut mieux se tenir dans le droit commun et 
les principes généraux qui déclarent toutes créances saisis- 


(1) V. art. 558, C. P. C. 
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sables et compensables, que de tomber dans l'exception si con- 
troversée dans laquelle la Défenderesse voudrait nous conduire. 
DouTRE, J., pour la Défenderesse : Sous l'ancienne jurispru- 
dence française, qui est la nôtre, il n’est pas de prétention 
mieux établie que celle de la Défenderesse. Jusqu'à l'époque 
où la jurisprudence des arrêts dut céder le pas au droit écrit, 
c'est-à-dire, jusqu'au code, on ne trouvait qu'un arrêt qui l’eût 
mise en question ; et cet arrêt isolé, disent les auteurs qui font 
autorité parmi nous, ne pouvait militer contre les traditions 
uniformes des cours. Cette jurisprudence est attestée dans les 
termes les plus absolus par les auteurs suivants : Ancien Deni- 
zart, vo. Dommages, Nos. 17 et 18; Ancien Denizart, vo. Répa- 
ration Civile, du No. 3 au No. 16; Guyot, Répertoire, vo. 
Réparation Civile, pp. 211, 212; Bourjon, Droit Commun, t. 2, 
p 562, No. 41; Pigeau, Proc. Civile, t. 1, p. 650. Le Nouveau 

enizart, vo. Compensation et Dommages et Intéréts, distingue 
entre les dommages accordés par les cours criminelles et ceux 
accordés par les cours civiles. Il declare les premiers non com- 
pensables et insaisissables et les seconds compensables et sai- 
sissables. Cette distinction pourrait avoir quelque valeur, sous 
un système où l'on avait.le choix d’une poursuite criminelle ou 
d'une poursuite civile pour une offense contre laquelle notre 
organisation judiciaire et nos lois ne donnent qu'un recours 
civil. Mais, si l'on recherche l'esprit de cette distinction, il ne 
consiste qu'en ceci : c'est que la somme accordée comme indem- 
nité pour dommages réels, c'est-à-dire, dommages causés dans 
la fortune, sans affecter le caractère, l’honneur ou la sensibilité 
de la personne, cette somme ou créance est saisissable et com- 
pensable, tandis que l'indemnité pécuniaire accordée pour 
dommages personnels, c'est-à-dire, affectant la sensibilité, l'hon- 
neur et la réputation, est insaisissable et non compensable. 
Merlin (Rép, vo. Réparation Civile), tout en combattant 
l'ancienne jurisprudence, en admet l'existence comme indé- 
niable. Il la combat, parce qu'il ne trouve pas de texte 
de loi sur laquelle elle puisse s'appuyer. Rien ne peut mieux 
marquer la différence qui existe là-dessus entre l'ancien 
et le nouveau droit. L'ancien droit faisant seul autorité 
ici, l'opinion de Merlin ne peut être reçue que comme cons- 
tatant l'existence de ce qu'il combat. Sourdat, Responsabilité, 
t. 1, n° 136, ne tente pas, comme Merlin, de donner le tort à 
la jurisprudence ancienne, avec le code. Il la constate, mais il 
dit qu’elle n'a plus d'application depuis la promulgation du 
code, qui a déterminé ce qui était insaisissable et non compen- 
sable et qui n’a pas placé la réparation civile, dans cette caté- 
gorie. Quant à l'objection faite sur la difficulté de savoir si les 
dommages causés étaient réels ou personnels, le jugement qui 
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a condamné les tiers-saisis, pour avoir “ calomnié, injurié et 
blessé la sensibilité,” ce jugement règle la matière. 

PER Curiam: Cette question ne s'était pas encore présentée 
à la connaissance d'aucun des juges de cette cour, et il a fallu 
que les autorités fussent aussi concluantes qu'elles le sont 
réellement, pour faire accepter l'exception invoquée par la 
Défenderesse. Le jugement maintient la prétention de cette 
dernière sur ce motif des auteurs,“ que l’action qui naît de la 
réparation, ne se confond pas parmi les autres biens de celui 
qui demande cette réparation, et qu’elle demeure tellement 
attachée à sa personne, qu'aucun évènement ne peut en empé- 
cher ni en suspendre l'application. 

JUGEMENT : “ La cour déclare que la somme due par les dits 
tiers-saisis à la dite Défenderesse est insaisissable, en con- 
séquence déboute la présente saisie-arrét.” (6 J., p. 305 et 13 
D. T. B. C, p. 74.) 

LEBLANC et CASSIDY, avocats du Demandeur. 

DouTRE et DAOUST, avocats de la Défenderesse. 


BILLET PROMISSOIRE. 
Cour SUPERIEURE, Montréal, 27 mai 1862. 
Coram BADGLEY, J. 


BEAUDRY, vs. LAFLAMME et Davis, T. S. 


Jugé: Qu'un “I. 0. U.” est négociable comme tout billet payable au 
porteur. (1) 

Le 8 avril dernier, le Demandeur fit émaner contre le Dé- 
fendeur une saisie-arrét aprés jugement entre les mains de 
Davis, pour la somme de £28 7s Od, montant des frais encourus 
dans la demande principale. Le 28 avril, jour du retour, Davis 
déclara: “ That, on the fifth day of April, 1859, four mares 
“ were sold to the tvers-saist by Defendant, for the price or 
“ sum of $575, whereof the tiers-saisi then paid Defendant, in 
“ money, $475 and gave an acknowledgment in writing or 
“ I 0. U” for the balance, payable to Defendant, to wit, for 
“ the sum of one hundred dollars ; and which sum of one hun- 
“ dred dollars the tiers-saisi is ready to pay, on production of 
“ his said acknowledgment in writing, or on receiving security 
“ that he will not be troubled by reason of his having given 
“ said “I. O. U.” or acknowledgment in writing.” Sans offrir 
aucune caution le Demandeur inscrivit la cause pour juge- 
ment sur la déclaration du tiers-saisi. A l’audition, M. Gi- 
rouard, pour le Demandeur, soutenait qu'il avait droit au 


(1) V. 8S. du C. de 1890, 53 Viot., ch. 33, sec. 82. 
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jugement de la cour, purement et simplement, contre le tiers 
saisi pour le montant de |’“ I. O. U.” sans le lui produire, ni lui 
donner caution, s'il établissait que le tiers-saisi ne pouvait 
jamais être inquiété, si le titre de créance devait de toute né- 
cessité demeurer éteint et payé entre les mains du Défendeur, 
en d'autres termes, sil n'était pas négociable: qu'enfin un 
# L O. U.” n'était pas un effet négociable, attendu qu'un “ I. 
0. U.” renferme une simple reconnaissance ou un memorandum 
de la dette et non pas à la fois une reconnaissance de la dette 
et une promesse de la payer, c'est-à-dire, en un mot, un billet 
promissovre, et qu'il n'y a que le billet promissoire qui soit 
négociable ; puis il cita les autorités suivantes Byles, On bills 
p. 66; Bayley, On bills, p. 6; Ross, On bills. p. 58, à la note; 
Chitty, On bills, ed. 1834, p. 2e ; Fisher vs. Leslie, 1 Esp. 426 ; 
Tzraël vs. Izraél, 1 Camb. 499. M. Torrance, pour le tiers-saisi, 
soutenait, au contraire, que son client, ayant remis à son cré- 
ancier une reconnaissance ou bon, résumé dans ces mots “ I. O. 
U. twenty five pounds,” qui pouvait être transporté, il n'était 
pas tenu de payer sans la production de ce bon, ou garantie 
de la part du Demandeur. 

Le jugement de la cour condamna le tiers-saisi à payer au 
Demandeur la somme de $100, sous le proviso suivant ; “ And 
“ it is further ordered that this judgment shall not be execu- 
“ tory against the frers-saisi, Augustus G. Davis, for the said 
“sum of one hundred dollars, until such time as Plaintiff 
“ shall have given to him, good and sufficient security, 
“that he shall not hereafter be troubled in respect of the 
“acknowledgment in writing or “I. O. U.” for the sum of 
“ $100 by him given to Defendant, and that Plaintiff, shall 
“keep and hold Davis harmless, therefrom or shall have 
“ delivered up to the prothonotary of this court, to be fyled 
“ of record in this cause, and to be given up to Davis, upon 
“ his demand therefor, the instrument in writing or “ I. O. U.” 
“ above referred to, and upon the giving by Plaintiff of the 
“ security above ordered or having made the said delivery, 
“the tiers-saisi Davis shall be held and constrained by all 
“ legal ways and means for the payment to Plaintiff of the 
“sum of one hundred dollars, and, upon payment thereof, 
“ duly discharged.” (6 J., p. 307.) | 

D. GIROUARD, pour le Demandeur. 

TORRANCE et Morris, pour le tiers-saisi. 
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PROCEDURE PAR LE PROCUREUR GENERAL. 
Cour SUPÉRIEURE, Montréal, 25 juin 1862. 
Coram Monk, J. A. 


L'HON. G. E. CARTIER, Procureur Général pro Regind, (Pour- 
suivant,) vs. LAVIOLETTE et al., (Défendeur.) 


Jugé: 1° Qu’une information, au nom du Procureur-Général pour sa 
Majesté, doit étre renvoyée avec dépens, sur une exception a la forme, 
par suite de ce que cette information a été signée par certains procu- 
reurs s’intitulant “ procureurs du procureur général pro regind ; ” 

2° Que le Procureur-Général, en comparaissant pour sa Majesté, ne 
peut en loi comparaître par procureur. (1) 


L'information produite le 27 décembre, 1861, ayant été si- 
gnée comme suit: Moreau, Ouimet et Morin, “ Attys. for At- 
torney General pro regind ; ainsi que le præcipe ou fiat; les 
Défendeurs produisirent une exception à la forme alléguant : 
“Que la dite information ou demande a été irrégulièrement 
“intentée et est irrégulière pour, entre autres raisons, les sui- 
“ vantes: 1° Parce que le precipe ou fiat sur lequel un bref 
“d’assignation a été émané et signifié aux Défendeurs, n’a 
“pas été signé par l'honorable Georges Etienne Cartier, à la 
“poursuite duquel, comme procureur-général de Sa Majesté 
“pour le Bas-Canada, le bref comporte avoir été émané, ni 
“par aucune autie personne, ayant autorité de demander l’é- 
“ manation de semblable bref d’assignation pour et au nom 
“de Sn Majesté ; 2° parce que, s’il est loisible à Sa Majesté de 
“plaider et ester en jugement par procureur, et, notamment, 
“ par son procureur-général pour le Bas-Canada, devant cette 
“cour, il n'est pas permis à ce dernier de plaider et ester en 
“jugement par d'autres procureurs, le procureur-général 
“n'ayant pas le droit de déléguer ses pouvoirs à cet égard, et 
“de plaider et ester en jugement, pour et au nom de Sa Ma- 
“jesté, par d'autres procureurs, et parce qu'il appert, par le 
“dit preecipe ou fiat, qu'il a été signé par certains procureurs 
“inscrits au tableau du tribunal qui s'institulent procureurs 
“du procureur-général pro regind; s‘attribuant par la un 
“pouvoir ou mandat que la loi ne reconnait pas; 3° Parce 
“que la dite information annexée, au bref ou & laquelle le 
“bref est annexé n'a pas non plus été signée par l'hono- 
“rable Georges Etienne Cartier, à la poursuite duquel, 
“comme Procureur-Général de Sa Majesté pour le Bas- 
“Canada, la dite information comporte être produite devant 
“cette cour, ni aucune autre personne ayant autorité de si- 
“ gner et produire la dite information pour et au nom de Sa 


(1) V. art. 23 C. P. C. 
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“ Majesté ; 4° Parce que, s’il est loisible à Sa Majesté de plai- 
“der et ester en jugement par procureur, devant les tribunaux 
“ du pays, et, notamment, devant cette cour, par son procu- 
“reur-général pour le Bas-Canada, le dit procureur-général 
“n'a pas le droit de déléguer ses pouvoirs à cet égard, et de 
“ plaider et ester en jugement, pour et au nom de Sa Majesté, 
“par d'autres procureurs, et parce qu'il appert au dossier et 
“que tel est le cas, que la dite information a été irréguliere- 
“ment signée par certains procureurs inscrits au tableau de 
“cette cour qui s’intitulent Procureurs du procureur-générul 
“pro Rezind, s’attribuant par là un pouvoir ou mandat que la 
“Joi ne reconnaît pas; 5° Parce que le bref a été illégalement 
“ émané sans fiat ou demande valable d'icelui, par une ou des 
“personnes ayant autorité de Demandeur l'émanation d'un 
“bref d'assignation pour et au nom de Sa Majesté ; 6° parce 
“ que la dite information, outre la nullité dont elle a été frap- 
“pée, en conséquence de l'émanatior irrégulière et illégale du 
“ bref d’assignation, est, par elle-même, irrégulière, en consé- 
“quence de ce qu'elle n’a pas été signée par le procureur-gé- 
“ néral pour le Bas-Canada, ni par aucune personne ayant le 
“droit de signer ou produire semblable information, pour et 
“au nom de Sa Majesté.” L'Honorable procureur-général pro 
Regina répondit spécialement “ que l’action est une poursuite 
“ civile ordinaire, que le procureur-général a le droit de cons- 
“ tituer procureurs ad lites, comme toute autre partie, que le 
“ Défendeur n’a aucune autorité ni droit de contester le droit 
“au Demandeur de se faire représenter par procureurs ; que 
“ Yun des avocats qui ont signé le præcipe et les autres docu- 
“ ments produits en cette cause, est le Solliciteur-Général de 
“ sa Majesté pour le Bas-Canada, savoir: L’Honorable Louis 
“ Siméon Morin : . 

“Considering that it does not appear, by the evidence of 
Record, that the Attornies and Counsel, Messrs Moreau, 
Ouimet and Morin, who signed the Fiat and declaration or 
information in this cause, had any power or authority from 
the Attorney General, George E. Cartier, to sign or subscribe 
the name of the Attorney General ; considering that Moreau, 
Ouimet and Morin, had no power or authority, in law, to 
appear for the Attorney General, and that the Attorney 
General could not, by law, and the practice of this Court, 
appear Ly Attorney in this cause; doth maintain the exception 
a lu forme, and doth dismiss the action, with costs. (6 J., p. 309.) 

MOREAU, OUIMET and Morin, Attorneys for Informant. 

LORANGER and FRÈRES, Attorneys for Defendants. 


380 RAPPORTS JUDICIAIRES REVISES 


AMENDMENT.— COSTS. 
SUPERIOR COURT, Montreal, 28th June, 1856. 
Coram Day, J., SMITH, J., MONDELET (C.) J. 
SYME et al., vs. HEWARD. 


Held: That, on the granting of a material amendment of the declara- 
tion of the Plaintiffs, after issue joined and pending the Enguéte, the 
amendment is allowed on payment of full costs, as in a cause settled at 
the stage where the cause then was. 


A full report of the final judgment in this cause is to be 
found in 5 R.J.R.Q., p.373. Pending the enquéte, Plaintiffs moved 
to amend their declaration by adding thereto the several par- 
agraphs annexed to their motion. The Defendant did not 
appear at the hearing of the motion, nevertheless, the Court 
granted the motion on payainent of full costs as in an action 
settled at the stage where the case then was. 

“ The Court, having heard Plaintiffs, upon the motion of 
Plaintiffs to be permitted to amend their declaration, by 
adding thereto the several paragraphs annexed to the motion, 
Defendant not having appeared at the hearing upon the 
motion ; having examined the proceedings, and having deli- 
berated thereon, doth grant the motion upon payment of costs, 
as in a cause settled after the inscription for enquete and No. 
9 of the tariff; (6 J., p. 311.) 

ABBOTT and DORMAN, for Plaintiffs. 

BETHUNE and DUNKIN, for Defendant. 


Capias.—Potition for release. 
SUPERIOR COURT, Montreal, 10th November, 1862. 
Coram SMITH, J. 
TROBRIDGE et al., vs MORANGE. 


Held: That a notice served on Saturday between 4 and 5 p. m., of a 
petition for release from custody under a capias to be presented on 
onday at 10 a. m., is sufficient. 


This was a petition by Defendant, who was arrested under 
a writ of Capias ad Respondendum issued at the suit of 
Plaintiffs, praying to be released from custody. 

R. LaFLAMME contended, for Plaintiffs, that the notice they 
had received was insufficient, the service having been made 
between 4 and 5 p. m., on Saturday, and the petition present- 
ed at 10 a. m., on Monday. 
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Per Curiam: I hold the notice to be sufficient ; and I grant 
the petition. (6 J., p. 312.) 

R. and G. LAFLAMME, for Plaintiffs. 

BETHUNE and DUNKIN, for Defendant. 


DECRET.—POSSESSION. 
SUPERIOR CouRT, Québec 5 Mars, 1862. 
Before STUART, Justice. 


McBLAIN, Plaintiff, vs. HALL et al., Defendants, and BOSWELL 
et al, Adjudicataires, and LLOYD, mis en cause. 


Jugé: Qu'il ne sera pas octroyé de writ de possession à la demande 
d’un adjudicataire de la moitié indivise d’une propriété immobilière, 
s’il appert que cette propriété est indivisible, et le tout en la possession 
du propriétaire de l’autre moitié indivise. Le recours en pareil cas est 
par la procédure en licitation. (1) 


This was a motion for a writ of possession, made by the 
adjudicataires of one undivided half of a certain immoveable 
property, adjudged to them by the sheriff of this district, 
against Defendants. The Defendants produced an affidavit 
setting forth that they did not detain the property in ques- 
tion, but that one Ll:yd, the proprietor pur aindivis of the 
other undivided half of the same, was in possession and occu- 
pation of the whole, and that against him alone, if against 
any one, a writ of possession could or ought to issue. The 
motion was therefore continued, and the ad)udicutaires mov- 
ed against Lloyd, the actual détenteur, in order that he might 
have an opportunity to show cause why such a writ should 
not issue against him. 

CAMPBELL, for adjudicataires: On the 3rd day of Decem- 
ber last, the undivided half of the immoveable property in 
question was sold and adjudged by the sheriff of this district, 
to Boswell and McCallum the present petitioners. On the 
ninth day of the same month, the petitioners, by a notarial 
instrument, duly notified Lloyd of this fact, demanded that 
he should deliver up to them the property purchased, and 
protested against him for his refusal so to do. In answer to 
this protest, Lloyd acknowledged that the adjudicataires were 
joint proprietors with himself, but refused to give them the 
joint occupation, alleging that he was about taking procecd- 
inds to bring the property to sale by licitation. This answer 
not being satisfactory they have been obliged to have recourse 
to the present preceeding to obtain possession of the property 


(1) V. art. 712 C. P. C. 
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thus unjustly detained from them, to which recourse it is 
needless to say the Con. Stat. of Lower Canada, Cap. 85, sec. 
27, fully entitle them. (1) 

LLoyb, James, in showing cause against this motion, pro- 
duced the affidavit of Lloyd, the alleged détenteur, in which 
among other things it was set forth; that he, the alleged dé- 
tenteur, was and hed been for the last fourteen or sixteen 
years owner and proprietor par indivis of one undivided 
half of the property in question, of the other undivided half 
of which the adjudicutaires or their auteurs were and had 
been proprietors, that he had been for more than a year anda 
day, and was still, in the occupation of the whole of the pre- 
mises; that the adjudicataires, on the 3rd day of December 
last, became, with him, the joint owners and proprietors par 1n- 
divis of the undivided property in question, but that, owing to 
the indivisibility of the premises, it was impossible that the 
joint proprietors should have a joint occupancy ; that, in De- 
cember last, he had taken the necessary proceedings to obtain 
a licitation of the premises, and that, in the same month, the 
adjudicataires instituted a like course of proceedings. Upon 
examining this affidavit, the court would perceive the object of 
the motion to which it was an answer; the affidavit set forth 
that he, Lloyd, did not unjustly detain, was he not himself the 
proprietor of one undivided half and in the possession and 
occupation of the whole of premises, which from their very na- 
ture it was impossible that two parties should occupy con- 
jointly ? as, therefore, it was impossible for both parties to 
occupy together, should the present owner be forced out of 
his own property, of which he was in possession, in order 
that the adjudicutaires shoul i step in and work their will in 
the way of ruining him in his business? Manifestly not, the 
object of the motion however became still more apparent 
when it was found further on in the affidavit that this unjust 
détenteur, openly avowing that the adjudicutaires were the 
joint owners and proprietors par indivis with himself of the 
property in question, alleged that far from ever having denied 
the fact, of which they took care he should be kept well in- 
formed, he had at the very earliest opportunity taken the ne- 
cessary proceedings to obtain a licitation of the premises and 
a partition of the property. The ad)udicataires themselves 
had taken proceedings against him for the licitation and divi- 
sion of the property, thereby openly acknowledging that they 
were legally in possession of theproperty. It wastrue it was only 
a fictitious possession, but it was the only possession to which, 


(1) 5 À. J. À. Q., p. 371, Leicis va. O’ Ned et Holbrook adjudicataire. Oc- 
troi d’un writ de possession en faveur de l’adjudicataire. 
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under the circumstances, the udjudicataires were entitled, 
and of this they should have been aware before they placed 
themselves in their present position. Besides the above rea- 
sons there was yet another why this motion should not be 
granted. The cap. of the Con. Stat. cited by the learned coun- 
sel on the other side gave the writ of possession to an adjudi- 
cataire against a Defendant unjustly detaining property after 
a sheriff’s sale, but there was no mention whatever made of 
a party; a perfect stranger to the cause. In summary procee- 
dings of this kind, we must take the law as we find it and 
give it neither a greater nor a less extent than the words 
clearly imply. The statute gave a writ of possession against 
a Defendant, the party moved against here was not the De- 
fendant nor in fact a party to the cause at all, therefore, the 
writ ought not to be granted, the authority cited on the other 
side rather confirmed this view of the case than otherwise, inas- 
much as in that case the party against whom the writ issued 
was the widow of the Defendant, and in fact his legal repre- 
sentative. (1) ; 
STUART, Justice: There can be no question that a party 
becoming the adjudicataire of property has a perfect right to 
the possession, and I would grant a writ of possession against 
any person unjustly detaining the same, if Lloyd, the party 
complained of as unjustly detaining this property, had refused 
to acknowledge the adjudicataires as the part owners and 
proprietors with himself of this property, then I could under- 
stand the moving for a writ of possession to compel him to 
acknowledge them as such, but, quite the contrary, he admits 
this fact, and further alleges that both himself and the adju- 
dicatuires have severally actions now pending for the licita- 
tion of these very premises, the possession of which is now 
sought by this motion, a question was raised concerning the 
joint possession of indivisible property, but as no authorities 
have been cited onthe subject, and as this motion can be dis- 
posed of without reference to this question, I will not now 
settle that point. For the reasons above adverted to, I am of 
opinion this motion ought to be dismissed, with costs against 


(1) 7 R. J. R. Q., p. 191. Delesderniers vs. Boudreau: Held that a writ 
of possession cannot issue against a person not a party to the cause, &c. La- 
combe, verbo Decret, $ 3: Propriétaire d’une partie de maison qui ne se peut 
commodément partager, ne peut demander distraction du tiers qui lui appar- 
tient et empêcher qu'elle ne soit vendue par décret &c : Dictionnaire des Ar- 
rêts, vol. IV, verbo Licitation : Le Prévost de Paris avait ordonné qu'une 
maison serait licitée nonobstant le douaire que prétendait la veuve sur la moi- 
tié, et que les héritiers entre lesquels la licitation était ordonnée seraient tenus 
d'entretenir l'obligation au douaire. Le 26 septembre, 1542, arrêt qui pro- 
nonce mal jugé : il fut dit que le louage de la maison demeurerait licité afin 
que la veuve pit y demeurer en payant le loyer de l'autre moitié. 


384 RAPPORTS JUDICIAIRES REVISES 


the adjudicataires. Judgment dismissing the motion. (12 D. 
T. B. C., p. 102.) 

CAMPBELL, for adjudicutaires. 

HoLrT, counsel. 

LLoyD, for détenteur. 


OPPOSITION A SAISIE D'IMMEUBLES. 
Cour SUPÉRIEURE, Québec, 8 juillet 1861. 


Présent : STUART, Juge. 


JOSEPH, Demandeur, vs. DONNELLY, Défendeur, et MONAGHAN 
et al., Opposants. 


Jugé: Qu’une opposition afin de distraire produite tardivement, sa- 
voir: dans et non pas ‘avant les quinze jours précédant celui fixé 
pour la vente ” sera rejetée, sur motion, nonobstant que telle opposition 
ait été ainsi produite avec l’ordre d’un juge de la recevoir, et sur affida- 
vit de l’un des Opposants. (1) 


Le Demandeur ayant fait saisir les immeubles du Défen- 
deur, les avertissements voulus par loi furent donnés et la 
vente fut fixée pour le 21 mai, 1861. Les Opposants se préten- 
dant propriétaires de l'immeuble saisi, firent une opposition 
afin d'annuler, laquelle fut produite au bureau du shérif de 
Québec, le dix-septième mai, 1861, avec l'ordre d’un juge de 
recevoir cette opposition. Cette opposition ayant été ainsi pro- 
duite, le Demandeur fit motion que l'opposition fût rejetée du 
record, parce que la dite opposition n'avait pas été enfilée 
avant les quinze jours précédant celui fixé pour la vente. (2) 

Judgment: Considering that, by law, no opposition afin 
d'annuler of the nature of the one filed by the Opposants 
can be made and filed previous to the fifteen days next before 
the day fixed for the sale of the immoveab e property seized ; 
and, considering that the opposition in question was made 
and filed during the fifteen days next before the day fixed 
for the sale, and after the time prescribed by law, doth grant 
the motion and doth dismiss the opposition afin d'annuler of 
William Monaghan and consorts, filed in the office of the 


(1) V. art. 651 et 652 C. P. C. 


(2) Statuts refondus, B. C. cap. 85, sec. 15 : ‘‘ Nulle oppositton à la vente 
d’un immeuble saisi par le shérif sur un bref d’exécution, soit afin d'annuler 
la dite saisie, soit afin de distraire le tout ou partie des biens saisis, ou afin 
de charge ou servitude sur les dits biens, ne sera logée entre les mains du 
shérif ou reçue par lui, à moins que ce ne soit avant les quinze jours précé- 
dant celui fixé pour la vente et adjudication des dits biens. 
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Sheriff of this Court, on the twenty-seventh day of May last, 
with costs. (12 D. T. B. C, p. 106.) 

O'FARRELI, for Opposants. 

LELIEVRE, for Plaintiff. 





VENTE.—PREUVE. 
SUPERIOR COURT, Quebec, 1 février, 1862. 


Before :—TASCHEREAU, Justice. 


JACKSON, vs. FRASER. 


Jugé : 1o. Que dans le cas de l’achat d’une cargaison de sel a bord 
d’un vaisseau à l’ancre en rivière, sans qu’il y ait de mémoire écrit, la 
revente de tel sel par l'acheteur est une acceptation suffisante pour per- 
mettre la preuve, nonobstant le statute of frauds. (1 

20. Que le contrat de vente étant complet, et la propriété des effets 
étant passée à lacquéreur qui refusa de les enlever, le vendeur pouvait 
les revendre aux risques de l’acheteur, et le contraindre au paiement 
de la différence entre le prix de vente et celui de la revente. (2) 


The Plaintiff sued Defendant for $979.27, which he alleged 
was due him by Defendant for a certain cargo of salt, which 
Defendant purchased from him and agreed immediately to 
remove and to pay for in cash. The Plaintiff further all. ged 
that, at the time fixed upon for the delivery, he was ready 
and willing to deliver the salt, and in fact did deliver a large 
quantity of it to Defendant, but that Defendant refused to 
accept the remainder of the cargo, or to pay for that which 
he had already received. That Plaintiff, after giving Defen- 
dant a reasonable delay for the removal of the Palance of the 
cargo, and after due notice, resold the remainder of the cargo 
of salt for a sum of money less than that which Defendant 
had promised to pay. The Defendant pleaded: that Plaintiff 
guaranteed that the goods should be equal to a sample to be 
afterwards exhibited, and also represented them to be of a 
very fine quality. That they did not correspond with the 
sample exhibited, but, on the contrary, were of a very inferior 
quality. Issue was taken on these pleas, and the matter came 
on for trial before a special jury. On the trial, before Stuart, 
Justice, it appeared that, on the fourteenth day of May 1860, 
Plaintiff sold to Defendant a quantity of common white 
Liverpool salt, laden on board of a vessel called the Reliance, 
which was then lying in the harbour of Quebec, consisting of 
326 tons in bulk, and fifteen tons in 150 bags, at the following 


(1) V. art. 1235 C. C. 


(2) V. art. 1544 C. C. 
TOME X. 25 
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prices, namely: eight pence per bushel for the salt in bulk, 
and two shilling and eight pence per bag. Immediately after 
the purchase, Defendant requested the master of the vessel to 
bring him a sample of the salt, which he did, and, on the same 
day, after having obtained from Plaintiff an order for the 
delivery, sold five thousand minots thereof at a profit to one 
Couture, who immediately took away 2471 minots, upon the 
written order of Defendant. Couture finding that the salt de- 
livered to him by Defendant did not correspond with the 
sample, refused to receive the remainder. Up to this time, 
Defendant had not seen the salt, nor had any one examined 
it on his behalf. Notice of Couture’s repudiation of his con- 
tract was given to Defendant, who, on the fifteenth of the 
same month, caused a protest to be served upon Plaintiff 
repudiating his contract on the same ground ; on the following 
day, Plaintiff called upon Defendant to remove the residue of 
the salt, which he refused to do, whereupon, the same was 
resold, after notification to Defendant, at his costs and charges. 
Upon such resale, there was a deficiency in the price, and for 
this difference, together with the costs and charges, as well as 
for the price of the salt removed from the vessel, Plaintiff 
brought suit. The Defendant claimed a nonsuit upon the 
ground that no memorandum in writing of the bargain had 
been produced, and further that there was no evidence of any 
actual acceptance and receipt of any portion of the goods to 
satify the requirements of the 4th section of the statute of 
frauds. The court overruled the objections, holding it to be 
wholly within the province of the jury to decide whether 
there had been actual acceptance and receipt. The counsel then 
addressed the jury on behalf of Defendant, principally upon 
the question of such acceptance and receipt. A verdict was 
found for Plaintiff and leave given to Defendant to move to 
enter a nonsuit, if the court should think there was no evi- 
dence of acceptance and receipt, or no such evidence as jus- 
tified the verdict. On the tifth of September following, Defen- 
dant moved the court that the verdict of the jury be set aside 
and a nonsuit entered, or a new trial granted. 

JONES, showed cause : There was sufficient evidence to war- 
rant the jury in finding that there had been an actual accept- 
ance and receipt of the goods. That the question of such 
acceptance and receipt had been properly submitted to them. 
It was not necessary that Plaintiff, in order to entitle him 
to adduce parol evidence of the contract. should establish such 
an acceptance and receipt as would be required to prove the 
complete fulfilment of the contract. Any part delivery of the 
goods was sufficient to take the case out of the operation of 
the statute ; Defendant, by the receipt of a portion of the goods, 
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would not thereby be precluded from disputing the quality 
of the remnainder. in this instance, Defendant had obtained an 
order from the vendor, directing the master to deliver the 
whole of the salt in the vessel to him, which he had delivered 
on board of the vessel. He had actually resold 5000 bushels to 
Couture at a profit, who had removed 2471 bushels upon De- 
fendant’s order. The Plaintiff had divested himself of all con- 
trol over the salt by granting Defendant the order referred 
to. The same came to be constructively in the possession of 
Defendant, upon the acceptance by the master of his order to 
deliver the same. Moreover Defendant had exercised an ab- 
solute right of property over the salt by the sale of it, and it 
was not now in his mouth to say he had never accepted it. 
IRVINE, for Defendant: The Defendant claims a new trial 
on two grounds: 1° There was no evidence of an acceptance 
of the salt on the part of the purchaser sufficient to take the 
case out of the statute of frauds, which requires a memorandum 
in writing as evidence of the contract ; it appears that the salt 
was, at the time of the sale, on board of a ship lying in the 
harbour of Quebec, and that it was not seen by the purchaser, 
or any delivery made to him, until he had resold to Couture, 
and the latter had sent bateaux alongside to receive it ; imme- 
diately after the arrival of the salt at the wharf it was repu- 
diated and sent back to the ship, so that in fact there never 
was any acceptance on the part of Defendant, or of Couture, 
who represented him ; it has been said, on the other side, that 
the circumstance of the salt having been resold, constituted an 
act of ownership which of itself was an acceptance within the 
meaning of the statute, and some cases have been cited to 
establish this; but, in all those cases, the resale took place 
after the purchaser had an opportunity of seeing and judging 
of the quality of the goods, which was not the case in the 
present instance. A reference to autorities would establish 
this. (1) 2° Admitting that the acceptance was clearly proved, 
and that the memorandum im writing was not necessary, then 
there must have been a delivery and acceptance of the goods, 
and the property in them must have passed to Defendant ; it 
then becomes a question how far Plaintiff could exercise any 
control over Defendant's property as he has done by reselling 
it; the action should have been for the price of the goods, and 
Plaintiff should have stored them at the expense of the pur- 
chaser; having now by selling the salt placed it out of his 
power to carry out his contract by delivering it, he has lost 


(1) Brown, Statute of frauds, p. 316, No. 316; Story, on Sales, § 276; 
Chaplin vs. Rogers, 1 East, p. 192; Morton vs. Tibbets, Ad. and Ellis, N. S., 
p. 428; Hunt vs. Hecht, 20 Law and Eq. Reports, p. 524; Addison, on Con- 
tracts, p. 73; Parsons, on contracts, vol. 2, p. 320. 
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his action for the price; our law does not permit an action 
such as the present, unless permission to sell the goods has 
been first obtained from the judge. (1) 

TASCHEREAU, Justice: Rendering his judgment on the two 
motions; the motion of Plaintitf for judgment in accordance 
with the verdict, and the motion of Defendant for a new trial : 
“ La présente demande est fondée sur une vente verbale d'une 
quantité de sel qui se trouvait à bord du vaisseau le Reliunre 
dans le port de Québec. La défense est fondée sur le statute of 
frauds ; allévuant que la vente n'était pas légale et que le 
’ Demandeur ne pouvait en profiter, vu que cette prétendue 
vente n'était pas accompagnée d'un mémoire écrit contenant 
les conditions de la vente, et qu'il n’y avait eu ni tradition ni 
acceptation de l'article vendu, ni paiement partiel, de manière 
à soustraire la cause à l'opération du statute of frauds. Les 
questions soumises au jury ont toutes été résolues d'une ma- 
nière favorable aux prétentions du Demandeur: le jury a 
constaté qu'il y avait eu vente et livraison et acceptation de la 
quantité de sel en question, en en prenant une grande quantité 
à bord du vaisseau, et la transportant à la Pointe-Levis, et en 
la revendant ensuite à une tierce personne, et j'avoue que 
malgré le conflit d'opinions que l’on trouve dans les nombreux 
livres de loi anglaise que l'on a cités en cette cause, Je ne puis 
dire que le jury, qui était composé d'hommes entendus dans le 
commerce, ait donné aux actes du Défendeur une interpréta- 
tion et une portée qui ne fût pas justifiée pur la preuve faite ; 
au contraire, je crois que le fait du Défendeur d'avoir eu 
livraison et d'avoir accepté à bord du navire une grande partie 
de ce sel, sans se plaindre de sa qualité, ou d’avoir été trompé, 
et de le transporter dans des bateaux à la Pointe-Lévis 
et de le revendre à une autre personne, est en loi un acte 
à toutes fins équivalant à la tradition et acceptation du 
tout, et qui suffit pour soustraire la vente À opération du 
statute of frauds, et qu'en autant la nécessité d’un mé- 
moire par écrit constatant les conditions de la vente n'était 
pas obligatoire pour permettre au Demandeur de prouver son 
contrat et ses conditions. Le jury a également fait rapport 
que la vente n'avait pas eu lieu par échantillon et la preuve 
faite est 14 pour nous convaincre que le jury n'a pas erré dans 
cette partie. Le Défendeur s'est beaucoup élevé contre la 
conduite du Demandeur, qui, dit-il, n'aurait pas dû revendre 
à perte le reste de la cargaison, puisqu'il appartenait au Dé- 
fendeur, et que le Demandeur aurait dû le déposer en lieu sûr 
aux dépens du Défendeur qui aurait pu le réclamer en tout 


(1) Pothier, Vente, No. 290, 475 ; Troplong, } ente, 679, 681; Martindale vs. 
Smith, 1 Q. B. R., 5% ; Greaves vs. Ashlin, 3 Campbell, 426. 
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temps. Le jury a trouvé que conformément aux usages du 
commerce, il était loisible au Demandeur d'adopter la ligne de 
conduite qu'il a suivie, savoir: de vendre le sel aussi bien que 
possible, d’en avertir le Défendeur, et lui charger la différence. 
En cela, il me semble que le Demandeur avait parfaitement 
raison, et je ne puis blâmer la décision du jury. En effet, quel 
trouble pour le Demandeur de faire transporter ce sel, de le 
déposer en lieu sfir, de le faire assurer contre le feu, et de 
payer le loyer pendant un temps de plusieurs mois peut-étre, 
à la fin desquels il plaira au Défendeur de reconnaitre qu'il a 
eu tort de refuser le sel, et de venir le réclamer à une époque 
où, le sel, qui est d’une nature périssable, aura diminué en 
poids, en quantité et en valeur, et ne rapportera peut-être pas 
au Demandeur ses frais de garde et d'assurance. D'ailleurs, on 
trouve dans les précédents anglais une ligne de conduite indi- 
quée d’une manière à faire comprendre que le Demandeur a 
agi conformément à la loi. Je suis donc d'opinion de donner 
suite au verdict, et de condamner le Défendeur conformément 
au rapport du jury,et de renvoyer la motion du Défendeur 
pour un nouveau procès, comme non fondée. | 

Judgment: “ Considérant que l'action du Demandeur est 
fondée sur un contrat de vente d’une certaine quantité de sel 
comme fait par le Demandeur au Défendeur ; considérant que 
le fait du Défendeur d'avoir accepté, à bord du vaisseau le 
Reliance, dans lequel se trouvait le dit sel, une partie consi- 
dérable d’icelui, et de l'avoir transporté ailleurs et vendu à 
une autre personne, équivaut à une acceptation du tout par le 
Défendeur, et que le jury a constaté que ce fait équivalait à 
une tradition par le Demandeur, et à une acceptation par le 
Défendeur de l'article vendu; considérant, qu'en autant, la 
nécessité d'un mémoire par écrit constatant les conditions de 
la vente n'était pas obligatoire pour permettre au Demandeur 
de prouver le contrat et les conditions d’icelui: Considérant 
qu'il n'est pas prouvé que la vente du sel en question fût à et 
conformément à un échantillon, mais que la vente a été pure 
et simple et parfaite, d'un article que le Défendeur comme 
acheteur a dû connaître ; considérant que le jury, par son rap- 
port, a constaté et trouvé que le Défendeur était endetté 
envers le Demandeur en une somme de $555.88, pour les 
causes et considérations suivantes, savoir: $319.98, valeur de 
2471 minots du sel par lui enlevé; $210.84, pour perte sur le 
reste du sel revendu ; $18.06, pour commission sur.cette vente, 
de deux et demi par cent; $7.00 payés à des notaires; consi- 
dérant que le verdict prononcé par le jury le ler juillet der- 
nier, n’est pas contraire à la loi ni à la preuve faite au procès : 
condamne le Défendeur à payer la somme de $555.88, pour 
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les causes et considérations susdites, avec intérêt sur icelle à 
compter du douze juin, 1860, et les dépens.” 

Judgment on the motion for a new trial : “ Considérant que 
l’action du Demandeur est fondée sur un contrat de vente 
d'une certaine quantité de sel, comme fait par le Demandeur 
au Défendeur ; considérant que le fait du Défendeur d'avoir 
accepté à bord du vaisseau, le Reliance, dans lequel se trou- 
vait le dit sel, une partie considérable d’icelui, et de l'avoir 
transporté ailleurs, et vendue à une autre personne, équivaut 
à une acceptation du tout par le Défendeur, et que le jury a 
constaté que ce fait équivalait à une tradition par le Deman- 
deur, et à une acceptation par le Défendeur de l'article vendu ; 
considérant, qu'en autant, la nécessité d’un mémoire par écrit 
constatant les conditions de la vente n'était pas obligatoire 
pour permettre au Demandeur de prouver le contrat, et les 
conditions d’icelui : considérant qu'il n'est pas prouvé que la 
vente du sel en question fût à, et conformément à un échan- 
tillon, mais que la vente a été pure et simple et parfaite, d'un 
article que le Défendeur comme acheteur a dû connaître ; 
considérant que le verdict prononcé par le jury n'est pas 
contraire à la loi ni à la preuve faite au procès, déclare la 
motion du Défendeur pour un nouveau procès non fondée, et 
la renvoie avec dépens.” (12 D. T. B. C., p. 108.) 

JONES and HEARN, for Plaintiff. 

Hott and IRVINE, for Defendant. 





CAPIAS.—AFPIDAVIT. 
SUPERIOR Court, Quebec, 5th February, 1862. 
Before TASCHEREAU, Justice. 
GREEN vs. HATFIELD. 


Jugé : Qu’un affidavit pour un capias ad respondendum peut contenir 
lusieurs allégations de dettes différentes, incompatibles les unes avec 
es autres, et n’est pas nul en conséquence de l'insuffisance de l’une de 

ces allégations. 

A writ of capias ad respondendum issued against Defen- 
dant founded upon ar affidavit by which Plaintiff swore that 
Defendant was indebted to him in the sum of £40 12 9, for 
services performed by the deponent as seaman for Hatfield, 
on board the vessel called the Signet, from the 20th day of 
July, to the 25th day of November last, during which period 
Hatfield was the master of the vessel, and at the instance 
and request of Hatfield ; and also in virtue of a deed of 
assignment passed before Austin and colleague, notaries, at 
the city of Quebec ; and also for work and labour ; care and 
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diligence &c., in and about the business of Hatfield, and for 
him and at his instance and request, at the city of Quebec 
aforesaid. On the Ist February, 1862, Defendant moved to 
quash the capius on the ground of the general insufficiency 
of the affidavit, and particularly of that part of it which 
alleged the assignment as a cause of action. 

IRVINE, for Defendant: The affidavit states Defendant to 
be indebted in a sum of £40 12 9, for three several causes 
inconsistent with one another, it must at least be necessary 
that the different causes of debt should be distinctly set out, 
and it cannot be pretended that it is sufficient, in an affidavit 
for a capias, to allege that the debt is due in virtue of an 
assignment, without mentioning the name of the assignor or 
stating the original cause of debt. The affidavit must there- 
fore be bad, either for stating several causes of debt inconsis- 
tent with one another, or for the insufficiency of the allega- 
tion of the debt under the assignment. 

Pope, R., for Plaintiff : Contended that, as there were three 
counts in the affidavit, the capias could not be quashed for 
the insufficiency of one of them, the others showing a suffi- 
cient cause of debt. 

TASCHEREAU, Justice: Held the affidavit sufficient and 
discharged the motion to quash. (12 D. 7. B. C. p. 115.) 

Pope R., for Plaintiff. 

Hott and IRVINE, for Defendant. 








PROCES PAR JURY.—BILLET PROMISSOIRE.—PRESOMPTION. 
QUEEN’S BENCH, APPEAL SIDE, Montreal, 7 mars 1865. 


Before DuVAL, Chief-Justice, AYLWIN, MEREDITH, MONDELET 
and DRUMMOND, Justices. 


GILMOUR, et al., Appellants, and WuHisHaw, Respondent. 


Jugé: lo. Qu’une action, par une partie qui n’est pas commerçante, 
pour le recouvrement de deniers par elle prétés aux Défendeurs, com- 
mercants et associés, et pour lesquels ils donnérent une reconnaissance 
par écrit, sous forme de lettre, n’est pas susceptible d’un procés par ju- 
rés, et le choix d’un tel procès, par les plaidoyers des Défendeurs, sera 
rejeté sur motion, par la raison que le contrat entre les parties n’est pas 
purement d’une nature commerciale. (1) 

20. Que la reconnaissance contenue dans la lettre en question, n’était 
pas un billet promissoire contre lequel la prescription de cinq ans pou- 
vait être invoquée. ( 

30. Que la prescription de six ans en vertu du Stat. Ref. du B. C., 
cap. 67, sec. 1, n’était pas appliguable à l’espèce, et qu’un plaidoyer in- 
voquant cette prescription doit être renvoyé sur défense en droit. 


(1) V. art. 348 C. P. C. 
(2) V. s. 82 ch. 8. du C. de 1890, 53 v. ch. 33 et art. 2260 C, C. 
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This was an action brought by Plaintiff, described as “of 
Cheltenham, in England,” against Defendants as “merchants 
and copartners, carrying on trade and commerce as such, at 
“ Montreal, under the name and firm of Gilmour and Co.” 
The declaration alleged: “That, on the 30th day of Decem- 
“ber, 1854, at Montreal Plaintiff loaned and advanced, by 
“ and through his agent and attorney in that behalf, Augus- 
“tus Heward, of Montreal, unto the firm of Gilmour and Co. 
“of Montreal then composed of Defendants, and of David 
“ Gilmour, of Quebec, merchant, and James Gilmour, of Mon- 
“ treal, merchant, and at their request, the sum of two 
“thousand five hundred pounds sterling, equal to three 
“ thousand and twenty-seven pounds, fifteen shillings and five 
“ pence currency, (exchange calculated at nine per cent) which 
“Gilmour and Co., then and there promised to repay to 
“ Plaintiff, ‘on demand, together with interest thereon from 
“the 30th day of December, 1854 at the rate of seven per 
“cent, per annum, until actual payment of the capital; 
“ That in acknowledgment of such loan, Gilmour and Co. at 
“ Montreal on the 30th day of December, 1854, did make and 
“ sign a certain paper writing, sous seing privé, in the fol- 
“ lowing words and figures, to-wit: Montreal, 30th December, 
“ 1854, Augustus Heward, Montreal. DEAR Sir: We ack- 
“ nowledge having received from you, for account of Bernard 
« Whishaw, of Cheltenham, England, two thousand five hun- 
« dred pounds sterling, equal to three thousand and twenty- 
“ seven pounds, fifteen shillings and five pence currency, 
“ (exchange calculated at nine per cent,) being a loan subject 
“ to be returned when demanded, and for which we agree to 
“ pay you interest at the rate of seven per cent, per annum. 
“ Yours respectfully, GILMOUR and Co.,” and then and there 
“ delivered said paper writing sous seing privé, to Heward, 
“as such agent and attorney, of Plaintiff, and promised to 
“repay to Plaintiff on demand, the aforesaid moneys and 
“ interest, according to the tenor and effect of such paper 
“ writing sous seing privé.” Then follow allegations setting 
up the death of David Gilmour, and the retirement of James 
Gilmour from the firm, and that Defendants continued the 
business of the firm, and, as such copartners, assumed all the 
_ assets and liabilities of the firm of Gilmour and Co., to whom 
the loan was so made. That by reason of the premises De- 
fendants became bound to pay and promised to pay, ete. 
Ist. plea. Prescription of five years, setting up that the writ- 
ing above was a promissory note. 2nd. The prescription of 
six years, under the 10 and 11 Vict.,cap. 11, declaring in each 
plea Defendants’ option of a trial by jury. The Plaintiff 
moved: “ Tbat, inasmuch as tle action was not susceptible of 
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a trial by jury, it be declared to have been irregularly entered 
in such pleas, and struck therefrom.” On the 20th Novem- 
ber, 1862, the Court (Monk, Justice) rendered judgment: 
Here follow the remarks made by the judge in rendering 
judgment : “ The action being for the recovery of a loan by à 
non-trader to a commercial firm, the court is of opinion that 
the statute does not apply. The contract may be commercial 
as regards the Defendants but it is clearly not so as regard 
to Plaintiff Now the statute requires that it shall be of a 
mercantile nature only, that is (as the court understands) 
purely so, and as regards both Plaintiff and Defendants. The 
instrument evidencing this loan may or may not be a promis- 
sory note ; but if it be, it does not follow that such a note is 
of a mercantile character only. On the whole, the court is of 
opinion to grand the motion. The following was the judg- 
ment of the court. “The court considering that the pre- 
“sent action has been instituted for the recovery of the 
“ sum of £3027 15s. 5d., currency, being for money advanced 
“by Plaintiff, not alleged to be a merchant or trader, to 
“ Defendants by way of loan, at the rate of seven per cen- 
“tum interest until the actual payment of the capital ; con- 
“ sidering that there is nothing in the allegations contained in 
“ the pleadings to show that the contract of loan was a com- 
“ mercial contract or agreement of a mercantile nature only ; 
“ considering, on the contrary, that, by the allegations of the 
“pleadings, it appears that the contract of loan was not a 
“eommercial contract, or one of a mercantile nature ; seeing 
“that the present action is not one of a mercantile nature 
“only, and that the issue, in so far as joined therein, does not 
“involve matters of fact of a mercantile nature only ; consi- 
“ dering, therefore, that the present action is not one suscep- 
“ tible 3 7 law of a trial by jury, doth grant Plaintiff's motion, 
“and doth order that the words in Defendant's pleas, declar- 
“ing their option of a trial by jury, be struck from such 
“pleas.” The case was afterwards inscribed for hearing en 
droit upon the answers to the first and second pleas. 

Monk, Justice : Held that reference must be had to the old 
french law, as to what constitutes a billet. The paper in 
question might perhaps be a billet under that law, it was a 
matter of great doubt. He could not hold it did not come 
under the definition of the french law, but he did not think it 
fell within the purview of the Statutes regulating notes. The 
action he held to be upon a loan, by a party not a trader, it 
did not appear from the pleadings that the loan was ever 
employed in commercial transactions ; he did not consider the 
ease as of a mercantile nature, and although with consi- 
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derable hesitation, would maintain the answers in law and 
dismiss both pleas. 

The following was the judgment of the Court : THE COURT : 
“ Considering that the letter or acknowledgement in writing 
“ sous seing privé, addressed by Defendants to Augustus 
“ Heward, dated Montreal, 30th December, 1854, is not a note, 
“ according to the intent and meaning of the Statute 12th 
“ Vic., ch. 22, sec 31, (chapter 64, section 31, Consolidated 
“Statutes for Lower Canada), and that, consequently, the 
“ said paper writing and acknowledgment sous seing privé 
“ does not and cannot in law come under the operation of the 
“aforesaid Statute, as pleaded by Defendants in their first 
‘ plea ; seeing, moreover, that Plaintiff’s action is based and 
“ instituted upon a contract of loan, and not expressly upon 
“the said paper writing and acknowledgment, sous seing 
“ privé, doth dismiss the plea firstly pleaded by Defendants. 
“ And, considering further, that it does not appear from the 
“ allegations in the pleadings that the debt and cause of 
“action upon which the present suit is brought is or relates 
“to any commercial matter, but,on the contrary, that the 
“ said debt or cause of action results from a contract of loan 
“ made by and between a party not a merchant or trader, and 
“a commercial firm, without averment or averments that the 
“ loan related to any commercial matter, business or transac- 
“ tion whatever, doth dismiss the plea secondly pleaded by 
“ Defendants.” 

It was from these judgments that an appeal was instituted. 

AYLWIN, Justice: The Appellants are sued as copartners in 
trade, and are to be condemned as such, if Respondent suc- 
ceeds in his action. There are two allegations which must be 
proved to obtain a judgment in his favor. 1° That the Appel- 
lants are copartners in trade; 2° that they continued the 
business of the firm, and as such copartners assumed all the 
assets and liabilities of the firm of Gilmour & Co., to whom 
the loan was made. There is another allegation which is ma- 
terial, though it need not be proved in the event of proof 
being sufficient upon the two first positions, namely : “ That 
“ being so indebted, liable and responsible, Defendants, have 
“frequently acknowledged to owe and promised to pay to 
“ Plaintiff the aforesaid amount, and interest.” The present 
appeal is from two judgments, the one, in effect, refusing the 
Appellants a trial by jury, the other dismissing two pleas of 
the Appellants, one founded upon the Consolidated Statute 
for Lowcr Canada, chap. 64, sec. 31, for limitation of actions 
in commercial cases, and the other on the statute of Frauds. 
I have now to enquire into the correctness of these judgments, 
and first as to the trial by jury. Under the Consolidated 
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Statute for Lower Canada, chap. 83, sec. 26, it is enacted that : 
“ All persons having suits at law and actions in the Superior 
Court grounded on debts, promises, contracts and agreements 
of a mercantile nature only, between merchant and merchant, 
and trader and trader, or trading corporations so reputed 
according to law, or between merchants and traders or trading 
corporations, and persons not engaged in trade....may at 
the option of either party have and obtain the trial and 
verdict of a jury, as well for the determination of matters of 
trial, as for the assessment of damages or personal or other 
wrongs in such cases.” The question that now arises appears 
to me to be this: Is the debt of a mercantile nature only ? 
That a merchant may incur a debt not mercantile is clear, but 
how persons can be merchants in copartnership and make 
any promise or agreement not mercantile appears to me to be 
impossible. The fact of a copartnership is mercantile ; the 
partners cannot contract at all, incur any debt unless by the 
aw merchant, and in the present case, Gilmour & Co., in 
making the promise and agreement did so for the purpose of 
their trade. tt must have been understood by Respondent in 
giving his money, that it was intended for commerce, for 
the profit or loss of the copartners. Although Respondent was 
not engaged in trade, the contract which he entered into 
was mercantile, hence he has brought his action against De- 
fendants, in solido. There could be no obligation an solido at 
all under the promise in writing which is now sued for, unless 
it were mercantile. The court below in its judgment, asserts 
that : “ The cause of action results from a contract of loan 
“ made by and between a party not a merchant or trader, 
“ and a commercial firm, without averment or averments that 
“the loan relates to any commercial matter, business or 
“ transaction, whatever.” If it did not relate to a commercial 
matter, how could the partners be liable? But it is to be 
observed that Respondent has to prove that Appellants 
assumed all the assets and liabilities of the firm of Gilmour & 
Co., to whom the loan was so made. This then is a promise, 
contract and agreement beyond doubt of a mercantile na- 
ture, which can only be proved according to the law of 
England, and therefore is to be tried by a jury. I come 
now to the judgment which has overrruled the plea of limi- 
tation, under chap. 64 of the Consolidated Statutes for L C. 
It is contended that the sous seing privé which is aver- 
red in the declaration is not a note according to the intent 
and meaning of this statute. There is no definition of the 
word contained in the statute ; the third section merely states, 
“any bill drawn, or note made payable.” The Répertoire of 
Guyot, verbo Billet, says : “ Billet, c'est, en général, “ la recon- 
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naissance d’une dette, avec promesse de la payer.” “ Cedule,” 
again says the Répertoire, “ ancien terme de pratique qui si- 
‘“ gnifie une reconnaissance donnée sous signature privée, rela- 
“ tivement à quelque promesse ou quelque engagement. Ce 
“mot qui vient du latin scheda ou schedula, a la même signi- 
“fication que celui de Billet, dont il a été parlé à l'article qui 
“ concerne ce mot.” The note in question or billet is only dif- 
ferent in form inasmuch as it is addressed to Augustus He- 
ward, Montreal, that it commences with, “ Dear Sir,” that the 
word “ you” is inserted between the words “ to pay ” and 
“interest” and concludes “yours respectfully.” These words 
are surplusage and do not vitiate the promise contained in it. 
Though not negotiable, it contains the reconnaissance d'une 
dette, avec promesse de la payer, and is, therefore, to ail in- 
tents and purposes, a promissory note under the old law of 
France, in lower Canada. Looking at the authorities cited by 
Appellant, I incline to the opinion that under the law of En- 
gland the billet, would be considered to be a promissory note. 

he little word only, in the phrase “ dehts, promises, contracts 
and agreements of a mercantile nature only,” (1) appears at 
first sight to qualify the sense, but we have other statutes 
which contain the same provision expressly and fully without 
any reservation. “In any civil suit of a mercantile nature 
between merchants, traders and trading corporations, or bet- 
ween merchants, traders or trading corporations, and persons 
not engaged in trade, the court, or a judge &c., &c.,” may or- 
der a special jury, &c. (2) “In the investigation of all facts, 
in actions and suits founded upon bills and notes, recourse 
shall be had in all such courts to the laws of England in force 
on the day last aforesaid.” (3) The rules of evidence cannot be 
laid down by the law of England, unless under a trial by 
jury. The law of England with one consent, cries out aloud, 
de fucto respondent jurutores. Being of opinion then that the 
sous seing privé upon which this suit has been brought is a 
note under the statute just mentioned, I would reverse the 
judgment which has refused the trial by jury asked by Ap- 
pellants, at the same time that I would reverse the judgment 
which has overruled the plea of limitation under the 31st sec- 
tion of the statute. To enquire now into the last judgment 
appealed from; under chap. 67 of our Con. Stats, it appears 
to me that, even admitting the objection to the form of the 
billet or cedule, the action is in the words of the statute, 
grounded upon a lending or contract without specialty.” I 


(1) Con. Stat. L. C., chap. 83, sec. 26. 
(2) Con. Stat. L. C., chap. 84, sec. 39. 
(3) Con. Stat. L. C., chap. 64, sec. 30. 
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have already stated that the case is one of a commercial na 
ture, hence it follows that the plea of limitation under this 
last statute, is again a good plea. The third sub-section of the 
second section of that statute enacts that: “In actions com- 
menced against two or more such “ joint contractors, or execu- 
“tors or administrators, if it appears at the trial or otherwise, 
“that the Plaintiff though barred by this act as to one or 
“more of such joint contractors, or executors or administra- 
“tors, is nevertheless entitled to recover against any other or 
“others of the Defendants, by virtue of a new acknowledg- 
“ment or promise, or otherwise, judgment may be given and 
“costs allowed for the Plaintitf, as to the Defendant or Defen- 
“dants against whom he recovers, and for the other Defen- 
“dant or Defendants against the Plaintiff” The suit having 
been brought against Defendants, omitting as Defendants two 
of the partners, it was competent to them to take advantage 
of the plea in abatement, upon the non-joinder. Will it be 
pretended in such case that the question whether the persons 
not sued were copartners would not be a commercial case ? 
Manifestly the interest would be of the highest importance. 
It would involve the question of two partners not sued. Ne- 
vertheless, under the judgment now under revision, Appellants 
might be condemned without a trial by jury, upon the as- 
sumption that the matter was not commercial. The case is 
one of the highest importance to the whole of the mercantile 
community, in which their very existence 1s at stake, and also, 
it imports, in my mind, an attack upon trial by jury, and I, 
therefore, feel myself bound, with all my power, to express 
my dissent from the judgment about to be rendered. 
MEREDITH, Justice: The judgment of the court below over- 
rules the two pleas of prescription, and declares that Defendants 
were not entitled to a trial by jury. And, by the judgment about 
to be rendered by a majority of the judges of this court, the judg- 
ment of the lower court will be confirmed, as to all the points in 
controversy. It seems to me, however, that, at least, the plea of 
six years prescription ought to have been maintained. The law 
declares that no “ action grounded upon any lending or contract 
“ without speciality shall be maintainable in or with regard to 
“ any commercial matter, unless such action is commenced with- 
“ in six years next after the cause of such action.” Now, I think, 
that a lean of money to a commercial firm, must be presumed 
to be made for the purposes of commerce, and that a loan to 
a commercial firm for the purposes of commerce must be 
deemed a commercial matter. I am further of opinion that 
the paper writing sous seing privé, described in the declara- 
tion, is a note within the meaning of the statute, inasmuch as 
it is “a written promise for the payment of moneys at all 
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events ; ” (1) and that, as the note is payable on demand, the 
statute commenced to run from the DATE of the note, and 
that no special demand was necessary. (2) The part of the 
case that has presented the most difficulty to my mind 1s, as 
to whether the loan alleged by Plaintiffought to be considered 
a contract of a “ mercantile nature only,” so as to entitle De- 
fendants to a trial by jury. It has been said that, as the statute 
requires the cause of action to be “ of a mercantile nature 
only,it must be “ purely so as regards both the parties in the 
cause.” That view could have been maintained under our 
former statute, (3) which required both the parties in a suit 
to be traders, in order to give either a right to claim a trial 
by Jury ; but, as our present statute expressly allows a trial by 
jury, although one of the parties may not be engaged in trade 
I do not see that, in order to admit of a trial by jury, the con- 
tract must, as is contended, be purely of a mercantile nature 
as regards both the parties. It may perhaps be said that the 
meaning of the legislature is that the contract should be mer- 
cantile of its own nature, and irrespective of the transaction 
to which it relates, (4) But this view cannot, I think, be right ; 
because the contracts of sale and of loan, are not of their own 
nature commercial ; they are commercial only when they take 
place in the course of a commercial transaction; and yet it is 
pkin that a trial by jury might be had upon a contract of 
sale or loan entered into between merchants in the course of 
their trade. To me it seems that the legislature, in using the 
word only in the statute in question, must be understood as 
saying, that the trial by jury may take place upon a contract 
of a mercantile nature, and not upon any other kind of con- 
tract. I admit that, thus understood, the word only does not 
scem to have been very necessary or to affect the sense of the 
prevision very materially, but still, I cannot see that it is 
susceptible of any other meaning. It is not however necessary 
for me to express any positive view as to this point, and I do 
not wish to be understood as doing so. Being, as I am, in a 
minority, I may confine myself to entering my dissent from 
the judgment about to be rendered, and this I have no hesita- 
tion in doing, because, notwithstanding my great respect for 
my brethern, from whom I have now the misfortune to differ, 
it seems to me sufficiently plain that the plea alleging the 
prescription of six years ought to have been maintained, and 


(1) Story, On promissory notes, sec. 1. 


(2) Angell, On limitations, cap. 11, sec. 1, p. 97, and cases there cited, more 
particularly the case of Morton vs. Éllam, 2 M. and W., p. 467. 


(3) 25 Geo. III, cap. 2. 
(4) See on the subject, 1 Pardessus, Droit commercial, n° 5 ; 1 Massé, n° 17 
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being of that opinion, whatever may be my views upon other 
points, it is impossible for me to concur in the judgment now 
about to be rendered. I shall merely add that, according to 
the judgment of the majority of this court, the only prescrip- 
tion to which the debt in question is liable is the prescription 
of 39 years, which it appears to me, sufficiently plain, is not in 
conformity with the intention of the legislature. 

MONDELET, Justice : I am clearly of opinion, that the judg- 
ments appealed froin, are correct and should be confirmed. 
ist. The action is for a loan of money, and not on a promis- 
sory note. The writing addressed to M. Heward, is a mere 
acknowledgment of the debt. It is a means of evidence, but 
not the ground work of this action. It is not in Wishaw, an 
acte de commerce. Though the loan is made to a firm, Plaintiff 
is not, nor is he, by Defendants, stated to be, a trader. This 
trunsaction, this loan, is consequently, neither of a mercantile 
nature, nor of a mercantile nature only. It follows, that Plaintiff 
cannot be forced to leave the decision of the case to a jury, 
and the motion to strike out of the plea, the declaration of 
option for a trial before a special jury, was correctly granted, 
and the judgment, in that respect, must be confirmed. Again, 
and as a necessary consequence, the judgment dismissing De- 
fendant’s plea of prescription, under the 12 Vict., chap. 22, and 
under the limitation of six years, 10 and 11 Vict., chap. 11, 
and maintaining Plaintiff's demurrer to these pleas, is rightly 
rendered, and should be maintained and confirmed. 

DuvaL, Chief-Justice : Held that the letter referred to was 
not a promissory note in the sense intended by the legislature, 
nor was the contract one of a mercantile nature. The paper 
was an ordinary letter commencing with “ Dear Sir” and 
ending “ yours respectfully.” It acknowledged the receipt of 
money and promised to pay interest, but it was not in a form 
to be considered a promissory note. If held to be so, every 
letter from one merchant to another, acknowledging the 
receipt of money, would be a note. As to the trial by jury it 
was a tribunal of an exceptional nature. This case could not 
fall within that mode of trial, the matter not being of a com- 
mercial matter, nor “ of a mercantile nature only.” It was a 
simple loan, the lender made no enquiry what the borrowers 
were to do with the money; they might invest it as they 
pleased. Why should the court be asked to presume it was 
used about commercial matters, or that the loan was of a 
mercantile nature only. There was no allegation to that effect 
made by Defendants. The Plaintiff said, I lent money to you 
as copartners, he did not say it was for your mercantile busi- 
ness. The judgment appealed from was therefore right, and 
the statute of limitations was not applicable to the case. 
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DRUMMOND, Justice: It was sufficient for him to read the 
letter filed to see that it was not a promissory note. It was an 
obligation sous seing privé. It bore on its face a non-mercantile 
character. Could it be put into a bank, or could it in any way 
get into the commercial current ? He thought not. It was not 
of a mercantile nature only, and did not fall within the pro- 
visions of the statute in relation to a jury trial. He did not 
see that he was called upon to suppose it to be a mercantile 
matter in order to make it triable by a jury. We had here a 
juste milieu between too many and too few jury trials. But 
that mode of trial was limited, and it must appear from the 
record that the case came within the cases for a jury before 
such a mode of trial could be granted. Here Plaintiff was a 
non trader, and if presumption were to be indulged in, he was 
rather to be supposed to have acted in this loan non commer- 
cially, than commercially. As to a note payable on demand 
being subject to prescription from the day of its date, he did 
not concur in the cases cited from the law of England, nor 
with the judgment of the Superior Court to that effect, pres- 
cription ran from the day it became due and payable, and he 
did not for his part admit that a note on demand was due and 
payable until a demand was made. 

Judgment confirmed, AYLWIN and MEREDITH, Justices, dis- 
senting. (6 J., p. 319, et 320 ; 13 D. T. B.C, p. 94; et 15 D. T. 
B. C., p. 177.) 

ROSE and RITCHIE, for Appellants, 

BETHUNE, Q. C. for Respondent. 





TRIAL BY JURY. 
SUPERIOR COURT, Montreal, 20th November, 1862. 
Coram Monk, A. J. 


HER MAJESTY’S PRINCIPAL SECRETARY OF STATE FOR THE 
Wak DEPARTMENT vs. EDMONSTONE, ALLAN and Co. 


Held: That an action brought by a non-trading Corporation against 
a commercial firm, for the recovery back of an overcharge on freight, is 
susceptible of trial by jury. (1) 


This was a motion by Defendant that the words “hereby 
declaring his option and choice of a trial by jury,” contained 
in the prayer of Plaintiff's declaration, be struck out, on the 
ground that the action was not susceptible of a trial by jury. 
The action was brought to recover from Defendants, as com- 


(1) V. art. 348 C. P. C. 
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mon carriers, the sum of $5,633 64, alleged to have been 
overcharged by them on the transport and carriage of a 
quantity of Military baggage, from the ports of Halifax, 
Nova Scotia, and St. John, New Brunswick, to the port of 
Montreal ; the total amount of freight charged by Defendants, 
whe refused to deliver any portion of the baggage without 
payment of the whole freight, having been paid under pro- 
test. RITCHIE, for Defendant, argued that the present action 
was that known to the law as the actio condrctio 1indebiti, 
and, in effect, sought to recover back money alleged to have 
been illegally exacted from Plaintiff; in other words, extorted 
without legal or sufficient cause. That the cause of action 
was therefore clearly not a debt, promise, contract and agree- 
ment of a mercantile nature only, and, consequently, did not 
come within the statute, allowing the trial by Jury in certain 
special cases. BETHUNE, shewing cause, contended that the 
action was brought simply for the recovery back of an over- 
charge of freight, and not for money unlawfully extorted. 
That the only issue tendered by the declaration was one of 
quantum meruit as regarded the amount of freight, to which 
the Defendant was entitled, and that the debt sought to be 
recovered here was one purely of a commercial character. 

PER CURIAM: I have looked carefully into this case and 
consulted the various precedents applicable to it, and I am 
clearly of opinion that it is susceptible of a trial by Jury. 
The action is based on a contract of Affreightment, and is 
brought simply to recover back a sum of money alleged to 
have been overcharged under such contract. We have no 
question here about fraud or extortion, but one of a purely 
commercial character, namely, how much was Defendant rea- 
sonably entitled to for the carriage of the baggage referred 
to in the declaration. The motion must therefore be rejected. 
“The Court, having heard the parties, upon the motion of De- 
fendants that the following words, to wit, “hereby declaring 
his option and choice of a Jury trial,” which appear in the con- 
clusions of Plaintiffs declaration, be struck out and held for 
nought with costs, for the reason set out in the motion, con- 
sidering that the present action has been instituted for the 
recovery from Defendants, of the sum of $5,633.64, alleged to 
have been paid by Plaintiff to Defendants, under protest, 
upon a contract to transport, carry and convey certain pro- 
perty and effects; seeing that the sum so claimed is declared 
to have been paid in excess of what Defendants were reason- 
ably entitled to demand and receive for the carriage, con- 
veyance and transportation of the property and effects ; con- 
sidering that the contract and agreement for the carriage and 
transportation of the aforesaid property and effects was a 

TOME X. 26 
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commercial contract and agreement or a contract and agree- 
ment of a mercantile nature; considering that an action to 
recover (répéter) a sum of money alleged to have been paid 
under protest and in excess upon the contract set forth in 
Plaintiffs’ declaration is by law a suit or action of a mercan- 
tile nature only, and cannot be maintained without proof of 
the contract, and of the value of the services, work and labor 
done and performed under such contract ; seeing therefore 
that the present action is one susceptible by law of a trial by 
Jury, doth adjudge that Defendants take nothing by their 
motion. (1) (6 J., p. 322.) 

BETHUNE and DUNKIN, for Plaintiffs. 

ROSE and RITCHIE, for Defendant. 


PRIVILEGE DU VENDEUR. 


Cour SUPERIEURE, Montréal, 31 Mai, 1861. 
Coram Monk, A. J. 


JOEL LEDUC, vs. JULIE TOURIGNY dite BEAUDIN. 


Jugé: Que, suivant la jurisprudence du Bas-Canada, le vendeur a 
terme a le droit de saisir entre les mains de son acheteur en déconfi- 
ture la marchandise vendue. (2) 


Le Demandeur, qui est un marchand de fleur de Montréal, 
alléguait, dans son action, que, le 29 novembre dernier, il avait 
vendu au mari de la Défenderesse, quarts de fleur, avec un 
terme de crédit de trois mois, pour le prix de $275.90; que le 
délai convenu était expiré, et que plusieurs des quarts n'étaient 
ni entamés, ni ouverts, mais se trouvaient les mémes en na- 
ture et purtaient encore la marque du vendeur; qu’enfin, le 
mari de la Défenderesse était décédé insolvable et en déconfi- 
ture, le 27 février dernier, cing jours avant la saisie, laissant 
la Défenderesse en possession de ces quarts de fleur encore 
intacts. Puis, suivent les conclusions ordinaires d’une saisie 
conservatoire, à savoir, que les quarts de fleur en question, 
soient saisis et arrêtés pour être ensuite vendus suivant le 
cours de la loi en satisfaction de la créance privilégiée du 
Demandeur. La Défenderesse rencontra cette action par une 


(1) On the Ist Dec., 1862, the Defendants moved the Court of Queen's 
Bench for permission to appeal from the above judgment, and on the 3rd 
Dec., 1862, the application was refused, on the ground that the case was 
clearly susceptible of trial by Jury. [Reporter’s Note. | 


(2) V. art. 1998, 1999 et 2000 C. C. 
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défense au fonds en droit, soutenant que la voie de saisie con- 
servatoire n'existe pas sous l'article 177e de da Coutume de 
Paris, mais seulement sous l’article 176e, c'est-à-dire, dans le 
seul cas de vente sans jour et sans terme: qu'il était vrai que 
l'article 177e accorde un privilége au vendeur à terme sur la 
chose vendue et encore en la possession de l'acheteur; mais 
qu'il ne pouvait l'exercer que lorsque la marchandise vendue 
était saisie par d'autres créanciers, en se pourvoyant par la 
voie d'opposition afin de conserver sur les deniers ou par la 
voie d'opposition, afin de distraire sur la chose elle-même, 
pour être ensuite vendue en paiement de sa créance ; qu'enfin, 
tout en supposant que l'article 177e accorderait la voie de sai- 
sie pure et simple, ce ne pourrait être que dans le cas où elle 
serait saisie par d'autres créanciers ; que même en admettant 
qu'elle l'accorde dans toute autre circonstance, par exemple, 
lorsque le terme de paiement est expiré ou que le débiteur est 
devenu insolvable et en déconfiture, qu'elle ne pouvait plus 
être exercée sous notre législation actuelle et qu'elle deat 
abrogée par les statuts. Pour la Défenderesse, M. Girouard 
dit que le texte de l’article 176e de la Coutume de Paris, en 
vertu duquel le Demandeur dit avoir procédé, était loin de 
permettre la saisie conservatoire dans un cas comme celui-ci, 
c'est-à-dire, dans un cas où l'acheteur est en paisible posses- 
sion de la marchandise vendue et qu'il n'est pas troublé par 
ses créanciers. Cet article est ainsi conçu: “ Et, néanmoins, 
“encore qu'il efit donné terme, si la chose mobilière se trouve 
“ saisie sur le débiteur par autre créancier, peut empêcher 
“ la vente et est préféré sur la chose aux autres créanciers.” 
La coutume pose nettement le cas où le vendeur peut récla- 
mer la chose vendue, c’est lorsqu'elle se trouve saisie sur le dé 
biteur. Elle en fait une condition sine qud non, et c'est ce 
que l’on doit entendre par ces mots: “si la chose mobilière se 
“ trouve saisie sur le débiteur par autre créancier. ” Et la seule 
manière d'empêcher la vente d'une chose mobilière saisie, c’est 
de former une opposition afin de distraire. C’est d'ailleurs dans 
ce sens que Pothier interprète ces mots de la Coutume: “il 
“ peut empêcher la vente, ” c'est-à-dire, continua-t-il, “ former 
“ opposition à la saisie et à la vente, non pour revendiquer la 
“ chose dont il a cessé d’étre le propriétaire, mais pour étre 
“ payé sur le prix par privilege (Coutumes d'Orléans, art. 458 

age 785). Il est vrai que peu de commentateurs vont aussi 
loin que Pothier, peu soutiennent comme lui, qu'il ny. a que la 
voie d’opposition, qui serait pourtant la plus naturelle. Il y en 
a d’autres en effet, et c’est le plus grand nombre, qui accordent 
au vendeur la voie de saisie sur l'acheteur; mais ce n'est que 
lorsque la marchandise vendue se trouve saisie par d'autres 
créanciers ; sous ce dernier rapport ils sont d'accord avec Po- 
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thier, et font de ce fait une condition absolue. “ À présent, ” 
dit Tronçon, sur l'article 176 et 177 de la Coutume de Paris, 
page 426, “l'usage de la Coutume est tel, qu'il a été jugé par 
‘ arrêt solennel, prononcé en robes rouges, le 12 avril, 1588, 
“ que, se trouvant la chose saisie sur le débiteur par autre 
“ créancier, en ce cas que celui qui l’a vendue, nonobstant qu'il 
“ eût donné terme de payer, ne laisse pas d’être fondé à ein- 
“ pêcher la vente jusqu à ce qu'il soit payé : comme étant pré- 
“ férable la chose à tous autres créanciers, ce qui est la distinc- 
“tion qu'il faut apporter au dit article 176.” Chopin, un autre 
ancien commentateur de la Coutume de Paris, enseigne égale- 
ment qu'il faut qu'il y ait saisie sur le débiteur par un autre 
créancier, pour pouvoir réclamer la inarchandise vendue et 
ainsi saisie. “ Mais,” dit-il, vol. ler, p. 378, § 14, “cette obser- 
“ vation et pratique française et ancienne n'a lieu en celuy qui 
“ vend la marchandise et n'est point encore payé par l'ache- 
“ teur: cur en quelque sorte qu'un créancier de l'acheteur fuit 
“ saisir les marchandises, le vendeur luy est pref ré, à cause 
“ que la marchandise demeure toujours la sienne, Jusques à ce 
“ qu'il est payé, ou qu'il ait cu caution, ou soit autrement satis- 
“ fait. Car l'opinion D’Ulpien n'a point été suivie, que le prix 
“ de la chose vendue à crédit passe en prest de deniers, et que 
“ le vendeur est sujet à contribution. Mesme le Parlement de 
“ Paris a ordonné que tel vendeur serait préféré à tous autres 
“ encore qu'ils fussent premiers saisissants, par arrêt de Pâques 
“ ou du douzième jour d'avril, 1558, à quoi se rapporte la Cou- 
“ tume de Paris, articles 176 et 177.” D'Espeisses (Œuvres, 
vol. ler, page 29) dit : —“ Et pour cet effet, en la déconfiture 
“ des biens de l'acheteur, le vendeur a droit de faire distraire 
“ de la suisie générule les possessions vendues, pour en faire 
“ ordonner la vente séparément, et sur les deniers qui en pro- 
‘ viendront être payé du principal et intérêts par préférence à 
“ tous les autres créanciers. Brodeau, sur l’article 177 de la 
‘“ Coutume, soutient la même doctrine: “En cet article,” dit-1l 
“ qui a esté adjousté pour l'advenir, sans préjudice du passé, 
“ est comprise la 2e partie de la distinction entre la vente de 
“la chose mobilière non puyée, faits sans jour et sans terme; 
“ (auquel cas le droit de suite a lieu partout, et la vendication 
“ow réclumation à faute d'être payé suivant l'article précé- 
“ dent,) et celle qui est faite à crédit et à terme ; ce qui exclut 
“ Je droict de suite et de vendication contre un tiers acquéreur 
“ possesseur de la bonne foiy, mais quand la chose est extante 
“ et saisie sur l'acheteur, à la requete d’un autre créuncier, le 
“ vendeur peut pareillement réclamer et vendiquer et empé- 
“ cher la vente, sinon où elle se trouverait dépérie, gâtée ou 
“ diminuée de prix, en sorte qu'il en souffrit perte, en la ven- 
“ diquant, il peut en consentir la vente, à la charge que sur 
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les deniers en procédans. il sera préféré tant au saisissant 
“ qu'à tous les autres créanciers ; et le prix n'étant pas sufli- 
“sant pour le payment de sa debte entiére et des frais, il 
“ demeure créancier de surplus sur les autres biens du débi- 
“ teur, pour raison de quoi, il n’a aucun privilège et ces mots 
“ (il peut empêcher la vente) induisent le droit et faculté de 
“ réclamer et vendiquer et ceux-ci (est préféré sur la chose 
“ aux autres créaneiers) sont au cas de la vente par justice, la- 
“ queile ne peut se faire sans le consentement du créancier 
“ vendeur, qui est la vraie interprétation du présent.” On 
concluera peut-être de ces développements de Brodeau, qu'il 
accorde non-seulement la saisie conservatoire, mais même la 
revendication. Cependant, en examinant de près le langage 
dont il se sert on voit qu'ici le mot revendication ou vendication 
est pris pour “ réclamation” Brodeau, en etfet, ajoute presque 
partout après le mot “ revendication” les suivants: ou récla- 
mation, etc” ce qui impliquerait plutôt la voie d'opposition, 
puisque partout le savant commentateur suppose la marchan- 
dise saisie sur l’acheteur. Il exprime clairement en effet que 
cette revendication ou réclamation ne peut être exercé que 
dans le cas de saisie de la marchandise vendue par un autre 
créancier. Enfin, à toutes ces autorités, nous joindrons encore 
celle du Grand Coutumier, Ferrière, sur l’article 177e, vol. 2e 
page 1337, dit: “ Dans cet article 177, il est dit qu'encore qu'il 
efit donné terme à l’acheteur de payer le prix porté par le con- 
trat, néanmoins, 81 la chose par lui vendue se trouve saisie sur 
l'acheteur par quelqu'un de ses créanciers, le vendeur en peut 
empêcher la vente, et s'opposer à l'effet d'être préféré au sai- 
sissant et aux autres créanciers, en justifiant que la chose lui 
appartenait et qu'il est véritablement créancier du prix, au 
moyen de la vente qu'il en a faite à terme à l'acquéreur.” Plus 
loin, pages 1338-1339, il ajoute: la vente étant faite à crédit 
et à terme, le vendeur n’a que le droit de préférence sur les 
créanciers de l'acheteur, qu'auraient sursi et exécuté la chose 
vendue, mais il n'a pas le droit de revendication et de suite, 
parcequ'il n'en est plus le maitre, s'étant confié à la foi de 
l'acheteur, res abiit in creditum. D'après le texte même de la 
Coutume et l'opinion de tous ses commentateurs, qui font au- 
torité devant nos tribunaux, il ne paraît pas douteux que le 
Demandeur en cette cause, qui a pratiqué une saisie sur la 
marchandise vendue et non payée sans qu'elle fût saisie 
par aucun des créanciers de l'acheteur, a dépassé les droits 
et les privilèges que la Coutume a crées en faveur des ven- 
deurs à terme. Il lui fallait attendre qu’elle fût saisie, et 
alors il aurait pu exercer son privilége et demander que 
les quarts de fleur fussent vendus à son profit, par préfé- 
rence à tous les autres créanciers saisissants, Enfin tout en 
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admettant que l'article 177e de la coutume justifierait la voie 
de saisie conservatoire, il semble qu'elle ne peut plus être 
invoquée par nos marchands, et quelle est abolie par notre 
législation. La saisie pratiquée en cette cause n'est rien autre 
chose, en effet, qu'une saisie arrêt simple que l’on déguise sous 
le nom de saisie conservatoire. C'est le même mandat et la 
même exécution. Or, voici dans quelles circonstances nos statuts 
permettent la saisie arrêt: “ Nul bref de saisie-arrét avant 
“ constitution et jugement, (excepté dans le cas de dernier 
“ équipeur, suivant l'usage du pays), ne sera émis pour saisir 
“ et arrêter les biens, créances, et effets de quelque nature que 
“ce soit, d'aucune personne quelconque, entre les mains du 
“ propriétaire, du débiteur, ou d'un tiers, excepté, ete.” Le 
statut énumère ici le cas de recèlement ou de départ soudain 
du Bas-Canada, dans le but de frauder les créanciers. Comme 
on le voit, le statut est formel, “ nul bref de saisic-arrêt, etc.” 
L'intention de la législature est donc d'empêcher l'émanation 
d'une saisie-arrêt hors des cas prévus, spécialement par le 
statut même dans le cas de privilège, et cette intention est 
tellement manifeste, que la voie de saisie au dernier équipeur 
est expressément réservée. Mais aucune exception n'est faite 
‘en faveur du vendeur à terme, et il doit, comme tous les autres 
créanciers, faire preuve sous serment que le débiteur est sur le 
point de laisser la province ou de réceler ses effets ou qu'il 
refuse de faire une cession de biens ou de compromettre, 
afin de pouvoir saisir et arrêter les biens de son débiteur, 
même sa marchandise. Ayant rempli ces conditions, il pourra 
faire vendre la chose vendue et être préféré sur les deniers 
à tous les créanciers. En réponse, Mr. Lesage soutenait que 
l'article 177 de la coutume, en vertu duquel le Demandeur 
a adopté la voie de saisie conservatoire, est encore en force en 
cette provinee, n'ayant jamais été explicitement abrogé par 
nos statuts. Qu'en vertu de l'article 177 de la Coutume de 
Paris, le Demandeur a sur ses quarts de fleur vendus avec 
terme de crédit les mêmes privilèges et moyens conservatoires 
en réalité qu'aurait un vendeur sans terme, tant que la mar- 
chandise est encore intacte en la possession paisible de l’ache- 
teur en déconfiture. Dans ce cas la seule différence entre le 
vendeur sans terme et le vendeur à terme, est que le premier 
peut revendiquer sa marchandise entre les mains de l'acheteur, 
et se la faire adjuger en nature, tandis que le second ne peut 
s'en faire adjuger que le prix. il peut, dit le texte, empécher la 
vente, et est préféré sur la dite chose mobiliaire aux autres 
créanciers. fe résultat est le méme. La saisie ne peut avoir 
lieu au profit du vendeur à terme que lorsque sa marchandise 
est en la possession paisible de son débiteur en déconfiture 
notoire, c'est-à dire, lorsqu'elle n’est pas saisie par les autres 
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créanciers. La saisie est en ce cas le seul moyen ouvert au 
vendeur à terme pour exercer le privilège que la coutume lui 
accorde. Si la marchandise vient à passer en main tierce par 
cession ou vente, il perd son privilège. Dans le cas où la mar- 
chandise vendue à terme est saisie par les autres créanciers, le 
vendeur à terme n’a à la vérité que la voie d'opposition pour 
être payé par privilège sur les deniers provenant de la vente 
judiciaire de sa marchandise, mais il n’en est pas moins cons- 
tant, qu’à défaut de saisie par les autres créanciers, le privilége 
du vendeur à terme existe, et que ce n'est point cette saisie 
des autres créanciers qui le fait naître. Brodeau, sur la Cou- 
tume de Paris, va plus loin, dans son commentaire sur l'article 
177, pages 431 et suivantes ; à la page 485, il dit : “ Lorsque la 
“chose vendue se trouve en la possession de l'acheteur, le 
“ vendeur à terme peut les vendiquer. Et dès avant la réfor- 
“ mation de la Coutume de Paris, le vendeur, nonobstant 
“ cession faite aux créanciers, avait droit de faire saisir la mar- 
“ chandise et la faire vendre à son profit.” Despeisses, Tom. 
ler, page 15, adopte la même opinion. Lamoignon, Recueil des 
Arrétés, vol. 2, page 150, parlant du vendeur à terme dit: “ Si 
“ la chose est encore entre les mains du débiteur, le vendeur 
“la réclame en nature et est préféré sur cet objet à tous les 
“autres créanciers, tanqguum in re sud; et ce créancier ne 
“peut pas être forcé, pour raison des effets qu'il réclame, 
“ d'entrer dans l'accord, composition et remise faite entre 
“ l'acheteur et ses autres créanciers” Ferrière, Grand Cou- 
tumier, art. 177, page 1339 : “ Il paraît par ce que nous venons 
“ de dire, que celui qui, en vendant, a donné terme, a dans 
“ cette coutume autant de privilège sur sa chose vendue que 
“ celui qui a vendu sans terme, à la réserve de la suite entre 
“les mains du tiers acquéreur. Le vendeur à terme peut em- 
‘ pêcher la vente.” Les commentateurs que nous venons de citer 
ont donc émis l'opinion que le vendeur à terme a droit de re- 
vendiquer sa marchandise comme le vendeur sans terme, tant 
qu'elle est intacte entre les mains de l'acheteur. Ils n'établissent 
de différence entre les deux que lorsque la marchandise est 
passée en main tierce, dans ce dernier cas, le vendeur sans 
terme peut encore la revendiquer, mais le vendeur à terme se 
trouve alors déchu de son droit. Nour aurions pu nous appuyer 
sur ces graves autorités, mais pour plus de sûreté, nous avons 
préféré nous en rapporter à l'opinion plus modérée de Bourjon 
qui se trouve nettement formulée et motivée dans son tome 2, 
page, 689, S. 75; “ Le droit de revendiquer la chose cesse, 
“ dit-il, si le vendeur a donné terme, il ne peut empêcher la 
“ vente de la chose, parceque l'acheteur en est devenu proprié- 
“ taire, puisqu'en ce cas la vente et l'achat ont été parfaits, 
“ mais il a un privilège sur le prix provenant d’icelle: c'est à 
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“ ce privilège en ce cas auquel se réduit son droit, privilège 
“ fondé sur ce que c’est le crédit qu'il a fait qui a mis l'effet 
“ parmi les biens du débiteur : il a donc été juste de lui accor- 
“ der un privilége sur le prix d’icelui, c'est raison écrite, c'est 
“ droit commun.” Et c'est ce privilège sur le prix de sa mar- 
chandise vendue à terme que le Demandeur a prétendu exercer 
en cette cause. Il n'avait pour se pourvoir d'autre moyen que 
la saisie, les autres créanciers étant disposés à attendre une 
cession de biens de la part de leur débiteur. Il faut donc, dans 
un cas semblable, avoir recours à la saisie, puisqu'il n’y a pas 
lieu d'exercer ce privilège par la voie de l'opposition. Ces di- 
verses questions ont déjà été décidées dans unsens favorable aux 
prétensions du Demandeur dans plusieurs causes (rapportées 
dans 6 RA. J: R. Q., p. 227, 400, et 402 Torrance vs. Thomas ; 
Sinclair vs. Fergusson. En réplique, M. Girouard ajouta 
quil pouvait se trouver quelques auteurs qui ne fussent 

‘accord avec ceux que la Défenderesse a cités: mais qu'il 
était certain que le plus grand nombre des commen- 
tateurs, et surtout de ceux qui font autorité, lui étaient 
favorables; qu'il n’y avait aucune contradiction dans leur 
doctrine, et que si les extraits que le Demandeur en avait 
faits paraissaient contraires aux passages cités par la Défen- 
deresse, c'était faute de les détacher du reste de la doc- 
trine et de leur prêter une interprétation trop étroite ; qu'en 
parcourant ces auteurs avec soin, l'on verra clairement qu'il 
prennent l'article 177e de la Coutume dans le sens de la Dé- 
enderesse : qu'enfin, les décisions cotées par le Demandeur ne 
pouvaient pas faire loi, ni même être cités comme précédents ; 
que ces causes n'avaient été contestées ; et que la question res- 
tait encore incertaine et non décidée. 

Le 31 mai dernier, M. le juge MonxK débouta la défense en 
droit, disant qu'il était vrai que les commentateurs cités étaient 
contradictoires ; mais qu'il devait s’en tenir à la jurisprudence 
locale de ce pays; qu'il ne cherchait pas la source ni le fonde- 
ment de cette jurisprudence; qu'elle existait ; que depuis un 

and nombre d'années les saisies conservatoires de la nature 

e celle qui a été exécutée dans cette cause, se pratiquaient 
dans nos cours; qu'on avait toujours pensé qu'elles étaient 
valables, et qu'il ne voyait aucune raison suffisante de s’écarter 
de cette pratique et des décisions déjà rendues par les tribu- 
naux. (6 J., p. 324.) 
FABRE, LESAGE et JETTÉ, pour le Demandeur. 
CARTER et GIROUARD, pour le Défendeur. 
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RENONCIATION A SUCCESSION. 


Cour SUPÉRIEURE, Sorel, 19 février 1862. 
Coram BRUNEAU, J. 


FRECHETTE vs. FRECHETTE. * 


Jugé: 1° Que la renonciation par un enfant à la succession future ne 
s'étend pas aux legs particuliers; 2° que d’ailleurs cette renonciation 
ne s’appliqde qu'à la succession ab intestat, et non pas à la succession 
testamentaire. (1) 


Le Demandeur, par sa déclaration, al'éguait que, par son 
testament, fait en Ta paroisse de St Cuthbert, le 23 janvier 
1843, devant Chénevert, notaire, et témoins, Francois Fréchette, 
cultivateur, alors de la paroisse de Berthier, donna et légua, 
au Demandeur, son fils, tous les droits, priviléges et prétentions 
que le testateur avait et pouvait avoir, demander et prétendre 
en une terre sise et située en la côte St Esprit, décrite au tes- 
tament, avec de plus: “ Une portion de terre à bois située au 
“ dit lieu, (savoir en la côte St Esprit, alors en la paroisse de 
“ Berthier, actuellement en la paroisse St Norbert,) contenant 
“ trois quarts d’arpent de front, sur quarante arpents de pro- 
“ fondeur, tenant devant au nord-est du ruisseau (savoir, le 
“ ruisseau Bonaventure), en profondeur aux terres Ste Cathe- 
“rine, d'un côté à Pierre Beauchéne et d'autre côté au testa- 
“ teur,” pour des dites terres et dépendances en jouir, user, 
faire et disposer par le légataire, ses hoîrs et ayant causes en 
pleine propriété, au moyen du dit legs, à la charge des cens et 
rentes ct autres droits et devoirs seigneuriaux auxquels les 
dites terres étaient sujettes ; que, par son testament, le testa- 
teur institua le Défendeur, son fils aîné, son légataire univer- 
sel, lui donnant et léguant tous les biens meubles et immeubles 
qu'il délaisserait au jour de son décès, après que les différents 
legs stipulés au testament auraient été payés et accomplis, et 
le nommant de plus exécuteur testamentaire conjointement 
avec Pélagie Joly, épouse du testateur ; que François Fréchette 
est décédé le 14 avril 1857, et a été inhumé en la paroisse 
Saint- Norbert, que le dit testament a été enregistré le 13 juin 
1860, au bureau d'enregistrement du comté de Berthier, 
dans lequel sont situés les biens fonciers et dans lequel 
résidait le testateur, lors de son décès ; que, par son testament, 
fait en la paroisse St Cuthbert, le 23 janvier 1843, devant 
_ Chénevert, notaire et témoins, Pélagie Joly, épouse de Fran- 
çois Fréchette, donna et légua, au Demandeur son fils, tous 
les droits, privilèges et prétentions que la testatrice avait et 


(1) V. art, 688 0, ©. 
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pourrait avoir sur une terre située en la côte St Esprit, avec 
de plus,“ une portion de terre & bois située au dit lieu, et qui 
est la méme que celle ci-décrite et désignée,” pour des dites 
terres et dépendances en jouir, user et faire disposer par le 
légataire, ses hoirs et ayant cause en pleine propriété au moyen 
du dit legs, à la charge des cens et rentes auxquelles les dites 
terres étaient sujettes; que, par son testament, la testatrice 
institua le Défendeur son fils, son légataire universel, lui don- 
nant et léguant tous les biens meubles et immeubles qu'elle 
délaisserait au jour de son décès, apres que les différents legs 
stipulés au dit testament auraient été payés et accomplis, et le 
nommant de plus exécuteur testamentaire, conjointement avec 
François Fréchette, son époux; que, Pélagie Joly est décédée 
à St Norbert, le 5 juillet 1859; que François Fréchette et 
et Pélagie Joly étaient, de leur vivant, et lors de leur décès, 
propriétaires, chacun pour moitié et par indivis, de la portion 
de terre à bois ci-dessus décrite, et par eux léguée, au Deman- 
deur ; la dite portion de terre à bois étant un conquêt de leur 
communauté, et par eux acquise, avec plus forte étendue, 
d'Amable Rondeau, le 13 mai 1841 ; que le Défendeur a accepté 
le legs universel à lui fait par ses père et mère, et tant en sa 
qualité d’exécuteur testamentaire que comme légataire univer- 
sel, est saisi de la totalité des biens meubles et immeubles des dits 
Francois Fréchette et Pélagie Joly, parmi lesquels se trouvait et 
se trouve la dite portion de terre à bois ; que la valeur de Ja dite 
portion de terre à bois est de la somme de cent vingt-cinq livres 
cours actuel ; que le Défendeur, quoique dûment requis, dès 
avant ce jour,a toujours refusé de faire au Demandeur la remise 
ct délivrance de la dite portion de terre à bois. Pourquoi le De- 
mandeur conclut à ce que, par le jugement à intervenir, il 
soit adjugé qu'il sera fait délivrance au Demandeur du legs à 
lui fait par les dits testaments, de la dite portion de terre à 
bois, ensemble les fruits et revenus d'icelle, à compter de 
ce jour, et qu'à défaut par le Défendeur de ce faire, sous 
quinze jours du jugement à intervenir, il sera condamné à 
payer au Demandeur la somme de cent vingt-cinq livres, cours 
actuel, pour et au lieu et place de la dite portion de terre à 
bois, avec intérêt sur icelle à compter de ce jour. 

Le Défendeur contesta cette action par une exception pé- 
remptoire, alléguant que longtemps après la date des deux 
testaments invoqués par le Demandeur, mais longtemps avant 
le décès des testateurs dans et par le contrat de mariage in- 
tervenu, le neuf de novembre 1854, en la paroisse de St. 
Cuthbert, devant Chénevert et confrère, notaires, entre le 
Demandeur actuel et Virginie Beaugrand dite Champagne, son 
épouse, et auquel furent présents le Défendeur, le testateur et 
la testatrice, père et mère du Demandeur (cette dernière, 
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dûment autorisée de son époux,) firent en faveur du mariage 
alors futur du Demandeur, donation au Demandeur, ce accep- 
tant donataire pour lui, ses hoirs et ayant cause (outre plu- 
sieurs meubles et animaux d’une terre décrite au dit contrat 
de mariage.) “ Dont le Demandeur a pris possession immé- 
diate qu'il a toujours eu depuis ; que cette donation fut ainsi 
faite “ à la charge par le Demandeur de renoncer, comme, en 
“ effet, il renonca, par le dit contrat de mariage, volontaire- 
“ ment aux successions futures de ses père et mère, sans par 
“lui y revenir soit directement ou indirectement, sous quel- 
“ques causes que ce soit ;” que la portion réclamée per le 
Demandeur est loin de valoir le prix qu'il en réclame. Et que 
la terre qui lui a été donnée par son contrat de mariage vaut 
dix fois plus. 

Le Demandeur répondit & cette exception: que la renon- 
ciation aux successions futures de ses pére et mere, faite par 
le Demandeur dans son contrat de mariage, en date du neuf 
novembre 1854, ne peut s'étendre au legs particulier de ia 
terre à bois, à lui fait par ses père et mère dans leurs testaments ; 
et d’abondant, le Demandeur allègue que, dans le contrat de 
mariage de leurs fils, David Fréchette, reçu à St. Cuthbert, le 
vingt-trois juin 1849, François Fréchette et Pélagie Joly, 
voulant révoquer un legs spécial fait à David Fréchette, dans 
les testaments de ses père et mère, savoir, ceux dans lesquels 
est écrit le legs de la terre à bois au Demandeur, firent ex- 
pressement stipuler au dit David Fréchette qu'il renonçait 
aux concessions futures de ses père et mère et aux legs qu'ils 
pouvaient avoir faits en sa faveur, soit par testament, codicile 
ou autrement. 

Les parties se donnèrent les admissions suivantes : De la 
part du Demandeur il est admis : 1° Que le Demandeur a pris 
possession, et il l'a eue depuis, des biens-meubles et immeubles 
à lui donnés par ses père et mère, par et en vertu du contrat 
de mariage du Demandeur en date du 9 novembre 1854; 2° 
que la valeur de l'inmeuble décrit en l'exception du Dé- 
fendeur, et dans le contrat de mariage du Deinandeur ct 
donné au Demandeur par ses père et mère, était lors du dit 
contrat de mariage et est de la valeur de cinq mille livres 
ancien cours, égales à deux cent huit louis, seize chelins et 
huit deniers courant. De la part du Défendeur il est admis 
1° que la paroisse St. Norbert est un démembrement de celle 
de Berthier ; 2° que la portion de terre à bois est partie est 
de la terre décrite en l’acte de vente par Amable Rouleau et 
son épouse à François Fréchette, en date du 13 mai 1841, 
devant Chénevert et confrère, notaires : 3° qu'après le décès 
de ses père et mère, le Défendeur a pris possession du legs 
universel à lui par eux fait, et que parmi les biens par eux 
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délaissés et dont il a pris possession, se trouvait et se trouve 
la portion de terrre & bois ; 4° que la terre & bois était, et est 
encore de la valeur de trente-trois livres, six chelins et huit 
deniers. 

La Cour: “ Considérant que la renonciation à la succession 
future ne s'étend pas au legs particulier, et ne s'applique pas 
d'ailleurs à la succession testainentaire, et que, dans la cause 
actuelle, le Demandeur est recevable & demander la délivrance 
du legs particulier que ses père et mère lui ont fait par leurs 
testaments, en date du 23 janvier 1833, de la terre & bois y 
décrite ; et considérant que le Demandeur a établi les allégueés 
de sa demande. renvoie les exceptions et défenses du Défen- 
deur comme mal fondées, et condamne, ete. Merlin, Rép. v. 
Renone. et succ. future, p. 34 “ Quoique, etc”; même auteur, 
v. Rappel à lu succ.; 1 Furgole Test, ch. 6, sec. 1, p. 325, 
“ Quoique par notre usage, etc.” Dict. de Droit, v. Rappel, 12 
Toullier, No. 19. (6 J., p. 329.) 
= OLIVIER ct ARMSTRONG, avocats du Demandeur. 

PICHÉ, avocat du Défendeur. 


WRIT DE CERTIORARI. 


Cour SUPERIEURE, Saint-Hyacinthe, 22 Mai 1862. 
Coram McCorp, J. 


Exparte BOUCHER et al., 1s. L7 HONORABLE L. A. DESSAULES et 
al., Commissaires Civils, et FRANCOIS LANGELIER ct al. 
Syndics. 


Jugé : 1° Qu’il n’y a pas d'appel des jugements rendus par les com- 
missaires pour l'érection civile des paroisses, etc., etc., autrement que 
par writ de certiorari dans Je cas d’exces de juridiction. 

2° Que le fait qu’il y a eu des irrégularités et des illégalités dans la 
preuxe et dans les procédés dane une cause devant les commissaires ci- 
vils, et .e fait que les dits commissaires auraient refusé d’admettre la 
preuve offerte par les opposants, et qu'ils auraient admis une preuve 
illégale de la part des syndics, ne constitue pas un excès de juridic- 
tion, et qu'un writ de certiorari, basé sur ces raisons, doit étre ren- 
voyé. (1 


François Langelier et autres, avaient été nommés syndics 
pour surveiller la construction d'une église dans la paroisse 
de Saint-Simon. Avis avait été donné que, le 17 août 1860, 
l'acte d'élection des syndics ainsi que leur requête seraient 
pris en considération par les commissaires pour l'érection ci- 


(1) V. art, 1220 et 1221 C, P. C. 
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vile des paroisses, etc, au bureau du secrétaire des commis- 
saires, auxquels lieu et jour, les opposants, s’il y en avait, se- 
rait entendus. Pierre Boucher et autres, se présentèrent de- 
vant les commissaires, le 17 août 1860, et filèrent une opposi- 
tion, contenant les moyens suivants, savoir : “1° Parce que 
“les personnes dont les noms sont mentionnés dans l'acte d’é- 
“lection des syndics, n’ont pas les qualités requises par la loi 
“pour être syndics ; 2° parce que tous les procédés, actes ou 
“ avis, qui ont précédé, accompagné et suivi l'élection des syn- 
“dics, sont nuls, irréguliers et illégaux ; 3° parce que l'élection 
“ou nomination des syndics n'a pas été demandée par la ma- 
“jorité des habitants francs-tenanciers, professant la religion 
“ catholique romaine, de la paroisse de Saint-Simon, intéressés 
“ dans la construction d’une nouvelle église dans la paroisse ; 
“4° parce qu'il n'y a rien devant cette cour qui soit une preuve 
“légale que l'élection ait été demandée par cette majorité ; 
“ 5° parce qu'un grand nombre de ceux qui ont signé la re- 
“quête, demandant la nomination des syndics, n'y résident 
“pas, et n'ont pas les qualités requises pour leur donner droit 
“de signer telle requête : 6° parce qu'on n'a pas procédé à 
“ l'élection des syndiçs à la pluralité des voix ; 7° parce qu'il 
“n'y a aucune preuve constatant que l'élection ait été faite à 
“la pluralité des voix ; 8° parce que l'acte d'élection des syn- 
“dics qui est soumis à cette cour pour homologation est in- 
“ forme, irrégulier et illégal ; 9° parce que les procédés relatifs 
“au choix du site des bâtisses sont irréguliers, et n'ont pas été 
“ procédés, accompagnés et suivis des formalités requises par 
“Ja loi.” Les commissaires entendirent l'argumentation, tant 
d'un côté que de l'autre, avec le mérite de cette opposition, ne 
jugeant pas à propos d'ouvrir une enquête sur les faits avan- 
cés par les opposants, débouterent l'opposition, et contirmeérent, 
par leur Jugement, rendu le 17 août 1860, l'élection des syn- 
dics, et autoriserent ces derniers à cotiser les propriétés des 
paroissiens. Ci-suit le jugement: “ Les commissaires, après 
“avoir entendu les requérants et les opposants, avoir exa- 
“ miné les pièces produites en cette instance, et avoir mire- 
“ment délibéré, et procédant à faire droit sur la requête des 
“ syndies, et sur la requête des opposants, trouvant que l’op- 
“position est informe et mal fondée, ont débouté, et, par les 
“ présentes, déboutent l'opposition, et ont accordé, et, par les 
“ présentes, accordent les conclusions de la requête des syndies, 
“et, en conséquence, ont confirmé et homologué, et confirment 
“et homologuent, par les présentes, l'acte d'élection pour être 
“suivi et exécuté suivant sa forme et teneur ; et ont auto- 
“risé et autorisent les syndics à cotiser les propriétaires de 
“terres et autres immeubles réels situés dans la paroisse de 
“Saint-Simon, et à prélever le montant de la somme pour la- 
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“quelle chaque individu sera colloqué et cotisé pour sa part 
“de contribution, tant pour effectuer la construction des tra- 
“vaux que pour subvenir aux frais nécessaires qu occasion- 
“nera la cotisation, et ordonnent en conséquence que les syn- 
“ dics procèdent incontinent à dresser un acte de cotisation ou 
“répartition.” En exécution du dit jugement, les syndics 
préparèrent un acte de répartition et cotisation, et ont, 
le 19 octobre 1860, demandé aux commissaires l’homolo- 
gation du dit acte de répartion. Le dit jour, 19 octobre 
1860, les requérants ont produit de nouveau une opposi- 
tion à la dite homologation, alléguant la nullité et l'irrégu- 
larité des procédés adoptés par les commissaires et l'irré- 

larité de tous les procédés relatifs à la construction de la dite 
église et la nullité et l’irrégularité du jugement rendu le 17 août 
1860. Le 19 octobre 1860, les commissaires rendirent leur juge- 
ment, rejetant l'opposition et approuvant et homologuant l'acte 
de répartition. Les Opposants ont fait motion, le 23 janvier, 1861, 
qu'il leur fût accordé un bref de certiorari, à l'effet de faire rap- 
porter devant la Cour Supérieure tous les procédés faits devant 
les commissaires, relatifs à la construction de l’église, et produi- 
sirent devant la cour un affidavit circonstancié, alléguant les 
raisons suivantes à l'appui de leur application, pour faire dé- 
clarer le jugement du 19 octobre, 1860, ainsi que celui du 17 
août, 1860, nul, illégal et non avenu savoir : “ 1° Parce que 
“ ceux qui demandaient la construction de l’église et sacristie, 
“ n'ont en aucune manière établi qu'ils avaient la majorité des 
“ habitants franc tenanciers, propriétaires catholiques romains 
“ de la paroisse de Saint-Simon, ainsi que l'exige la loi, pour 
“ demander la construction d'édifices destinés au culte religieux 
“ et pour demander l'autorisation de procéder à l'élection de 
“ syndics, et partant les commissaires n'avaient aucune juri- 
“ diction, autorité ou pouvoir d’émaner l'ordonnance du 19 
“ août, 1860, non plus que celle du 19 octobre de la même an- 
“ née; 2° Parce qu'aucun procès-verbal, en bonne forme, de 
“ l'assemblée du 26 avril, 1860, pour décider de la reconstruc- 
“ tion et du choix du site d’une église et sacristie n’a été fait 
“et produit devant les commissaires, mais qu’au contraire, il 
“ parait à la face même du procès-verbal de la dite assemblée 
“ qui a été produit devant les commissaires, que ce procès-ver- 
“ bal n'a pas été fait en conformité à la loi, que l'assemblée ni 
“ pas été tenu conformément à la loi, et que des voix illégales 
“ ont été comptées pour composer une majorité factice, et qu'il 
“ n'y a rien dans le procès-verbal qui fasse voir quel est le 
“ nombre total des habitants francs-tenanciers catholiques ro- 
‘mains de et dans la paroisse de Saint-Simon, intéressés dans 
“ Ja reconstruction des édifices en question ; 3° Parce qu'aucun 
“ procès-verbal en bonne forme, et suivant la loi, de l'assem- 
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“ blée pour l'élection des syndics, n’a été fait et produit devant 
“ les commissaires, eonstatant telle élection à la pluralité des 
“ voix, et constatant combien de voix ont été données pour ou 
“ contre l'élection des syndics ; 4° Parce que toute la procé- 
“ dure faite et ordonnée par les commissaires, et antérieure 
“ au jugement, et pour décider du mérite des requêtes et oppo- 
“ sitions produites devant eux est irrégulière, nulle et contraire 
“ à la loi, et ne peut servir de base au prétendu jugement des 
“ commissaires, non plus que les procédés faits par l'autorité 
“ ecclésiastique, qui, de toute nécessité, doivent précéder ceux 
“ adoptés en pareil cas par les commissaires civils ; 5° Parce 
“ qu'aucune preuve ou enquête légale n'a été faite devant les 
“ commissaires pour établir que les personnes demandant la 
“ construction de l'église et sacristie et l'élection des syndies, 
“ formaient réellement la majorité des habitants franc-tenan- 
“ ciers catholiques romains de la paroisse de Saint-Simon, ni 
“ que les dites personnes avaient les qualités nécessaires pour 
“ demander telle élection, ni que les syndics étaient qualifiés 
“ pour être syndics, comme la loi l'exige, et qu'il n'a jamais été 
“ établi ni prouvé légalement que les faits niés par les opposi- 
“ tions fussent vrais ; que ces faits devaient être etablis avant 
“ que les commissaires pussent procéder à rendre jugement, et 
“ que, sans la preuve de faits allégués dans la requête de ceux 
“ qui demandaient la construction de l'église et sacristie, l’élec- 
“ tion des syndics et la confirmation de telle élection, les com- 
“ missaires n'avaient aucune juridiction pour prononcer tels 
“ jugements ; 6° Parce qu'il ne fut fixé aucun jour par les coin- 
“ missaires pour faire l'enquête des parties devant eux, quoique 
“ telle enquête fut demandée ; 7° parce que les opposants, ne 
“ furent en même temps interpellés de produire leur preuve ; 
“ 8° parce que les commissaires ont refusé, le 17 août, 1860, 
“ d'entendre les témoins des Opposants ; 9° parce que, le même 
“ jour, les commissaires ont refusé d'entendre des témoins pour 
“ prouver que les syndics n'étaient pas qualifiés ; 10° parce 
“ qu'il n'a été fait aucune preuve des faits qu'il était néces- 
“ suire de prouver pour permettre aux commissaires d'émaner 
“ leur ordonnance ; 11° parce que le commissaire ecclésiastique 
“ n’a pas donné avis légal de l'assemblée pour fixer le site de 
“ l'église; 12° parce que le jugement du 19 octobre, 1860, a 
“ été rendu sans preuve quelconque; 13° parce que les com- 
“ missaires ont excédé leur juridiction en rendant les dits juge- 
“ments; 14° parce que plusieurs de ceux qui ont signé la 
“ requête des demandeurs n'étaient pas résidants dans la pa- 
“ roisse de St. Simon; 15° parce que le commissaire ccclé- 
“ siastique d’a pas compté les noms de plusieurs opposants, 
“ disant qu'ils n'étaient pas franc-tenanciers, pendant qu'ils 
“ l'étaient.” Le bref de certiorari fut accordé par la cour, le 23 
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octobre, 1861, sans entrer dans le mérite de l'opposition, mais 
dans le but de faire rapporter le record en Cour Inférieure 
devant la Cour Supérieure. 

LAFRAMBOISE et PAPINEAU, pour les Appellants, prétendaient 
que les commissaires avaient excédé leur juridiction en rendant 
les jugements sus relatés, sappuyant, pour soutenir telle pré- 
tention, sur les raisons plus haut énumérées, et SICOTTE et 
CHAGNON, au contraire, prétendaient que les commissaires 
avaient bien jugé, et que, dans tous les cas. ils n'avaient aucune- 
ment excédé leur juridiction ; qu'il n'y avait point d'appel des 
jugements de telle cour, si ce n'est le writ de certiorari, qui 
n’est applicable qu'au cas où il y a réellement exces de juridic- 
diction ; que sans admettre que les commissaires n'avaient pas 
observé les formalités essentielles, les raisons et moyens 
apportés par les Opposants dans leur opposition, ne constitue- 
raient point d’excés de juridiction. 

PER CURIAM : This is the case of an application under 
writ of Certiorari, to set aside and declare null and void 
certain judgments rendered by the Cominissioners for the 
erection and division of parishes, and the building and re- 
pairing of churches, Parsonage house, in and for the Diocèse 
of St. Hyacinthe. The facts of the case are as follows: 1st 
March, 1860: A petition was presented to his Lordship, the 
Right Reverend Bishop of the Diocese of St. Hyacinthe, by 
certain inhabitants of the Parish of St. Simon, in said Diocese, 
praying for leave to ercet a new church in the parish for 
reason therein set forth. 22nd March, 1860: His Lordship 
thereupon named a commissioner, who, on the 10th April, 
1860, gave notice that he would meet the inhabitants 
interested on the 26th of the same month, and hear them on 
the merits of the petition. On the 15th and 22nd April, 1860, 
this notice was published. 26th April, 1860: The ecclesiastical | 
commissioner held a meeting of the inhabitants at which an 
opposition was fyled to the prayer of said petition by divers 
inhabitants interested. 25th May, 1860: Afterwards, an 
order for the erection of this church was given by said com- 
inissioner. 17th June, 1860: A petition was presented to the 
comunissioners for the erection of churches, for permission to 
elect “ Syndics” to oversee the building of the church and 
presbytere, and on the 6th July, 1860, the application was 
granted, the election to take place on the 22nd of the same 
inonth ; and on the 22nd July, 1860,a meeting was held, and 
syndics were elected. 23rd July, 1860: The Syndics applied 
to the commissioners to have their appointment homologated. 
27th July, 1860: Ordinance of publication of election made 
(certificate thereof, dated 12th August) and notification given 
that the parties interested would be heard on the 17th August 
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then next. 17th August, 1860: Parties were heard thereon, 
opposition thereto produced and fyled by non-contents, not- 

+ withstanding which, on the same day, after hearing, the elec- 
tion was duly homologated by the commissioners. 15th Sep- 
tember, 1860 : Syndics asked permission to make a reparti- 
tion, which was granted and made, and the same was depo- 
sited as required at the Presbytère, a certificate of deposit 
granted by the Curé, and an opposition against its homologa- 
tion was fyled by the non-contents. 19th October, 1860: 
Parties on both sides were heard by the commissionners, and 
thereafter the acte de répartition was duly homologated. 
These two judgments of the 17th August and 19th of October 
are now complained of by Langelier and others, who pra 
that the same may be set aside and declared null and void, 
the commissioners having therein exceeded their jurisdiction. 
The pretensions of the contestants are based, not upon any 
allegation of want of jurisdiction in the commissioners to hear 
and determine the contest at issue between the parties, but 
upon the irregu'arities and illegalities in the proof made before 
them, and in all the proceedings had in the cause, and more 
particularly for having refused legal evidence offered by con- 
testants, and for having in the course of trial, admitted in- 
sufficient and illegal evidence on part of the Syndics. The 
essential parts of these judgments of the commissioners are 
as follows : The motives of the judgment of 17th August set 
forth : “ Les commissaires procédant à faire droit sur la 
requête des Syndics et sur la requête des Opposants, trouvant 
que l'opposition est informe et mal fondée, l'ont déboutée, et, 
par les présentes, accordent les conclusions de la requête des 
Syndics, et, en, conséquence, ont confirmé et homologué, et 
confirment ct homologuent l'acte d'élection pour être suivi et 
exécuté suivant sa forme et teneur.” In the motives of the 
judgment of the 19th of October, 1860, after setting forth at 
length the various documents and certificates submitted to 
them, the commissioners proceed as follows : Et les commis- 
saires, après avoir entendu les parties qui n'ont offert de pro- 
duire et n'ont de fuit produit aucuns témoins à l'uppui de 
leurs prétentions respectives, et, procédant à faire droit, ont 
renvoyé et débouté la requête des opposants, parce que lu 
partie des allégués de la requête qui a rapport aux procédés 
antérieurs à la date du dit acte de cotisation, a déjà été jugée 
et déboutée par les commissaires, par leur Jugement du dix- 
sept août 1860, et parce que les allégués de l'opposition 
qui attaquent la forme de la cotisation, les avis des Syndics 
et la manière dont ils ont été publiés, et les autres allégués de 
l'opposition sont mal fondés en fait et en droit, et, en consé- 
quence, les commissaires ont confirmé et homologué, et, par 
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les présentes, ils confirment et homologuent l'acte de cotisation 
pour être suivi et exécuté suivant sa forme et tencur.” Now, 
bearing in mind that the issue before this Court is not a hearing’ 
in the nature of an Appeal from the judgment of an inferior 
Court, where by this Court, after examination of the evidence 
and exhibits produced, if found not to justify the judgment 
rendered by the court below, might reverse, modify, or confirm 
the same, or proceed to render such judgment in the premises, 
as in the opinion of the court appealed to ought to have been 
rendered, but it is in the nature of a Certiorari, whereby the 
Superior Court, in virtue of its right of supervision over all 
inferior tribunals, is authorised to enquire simply, whether 
the commissioners had or had not jurisdiction over the case, 
or, having such, have exceeded the same, and rendered a 
judgment contrary to or not justified by law. Let us examine 
into the power and uuthority vested in this court in this 
matter as ruled in similar cases in England, and in the several 
decisions rendered in this province. The power and authority 
vested in the commissioners are given by the ch. 18, whereby 
s. 19 (in cases such as the present) it is enacted that the com- 
missioners may examine and decide upon the allegations and 
prayer of such petition, and may grant or refuse the said 
prayer altogether or in part, after having caused the act of 
election to be published in the said parish or mission, and give 
public notice to the inhabitants interested. No form of judg- 
ment is given by this statute as in cases of hearing and trial 
before justices, but the question is the same as to the power 
and duty of this court, namely, to ascertain whevher the com- 
missioners in this case, as the justices in the former, have or 
have not exceeded their power and jurisdiction, and the judg- 
ment in both cases must be based upon the same principle 
and authorities, relief being sought in both, by the writ of 
Certiorari. Where the Legislature has given a power, the 
Court will presume the justices to have followed that power, 
Paley, on Summary Convictions, Edit of 1856, p. 147. 
Whether it was expedient that those jurisdictions should 
have been created was a matter for the consideration of the 
Legislature ; but as long as they exist we ought to go all rea- 
sonable length to support the determinations, Paley, 146. 
And it inay be here observed that the objection to the convic- 
tion or order must be to the jurisdiction of the justice or jus- 
tices making it, or to the form of the conviction or order 
and not to the merits, Guide Prac. B. 1 vol, p. 222, Rex vs. 
Whitehead, Douglas, 530. It is sufficient to return the con- 
viction in due form, without returning also the examination 
and affidavits taken in the proceeding, and it should seem 
that the reason for this is that the Court will not take notice 
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of any formal defect in the proceedings, unless it appears on 
the face of the conviction itself, Paley, 372. According to 
modern usage no plea is admissible to a conviction, nor does 
the Court, in examining the conviction, take notice of auy- 
thing but what appears upon the face of it They will not, 
therefore, receive affidavits that the fact was done in asser- 
tion of right, but affidavits may be used to show a want of 
jurisdiction, Paley, 376. The leading case upon this subject 
is the Queen vs. Bolton, in which it was held “that if a case 
be one over which the justices had jurisdiction, the Court 
will not hear affidavits inpeaching their decisions on the facts 
nor review their judgment upon the evulence, if that should 
be returned, even though no appeal may be given. The test 
of jurisdiction under this rule, it was said in that case is, 
whether the justices had power to enter upon the enquiry, 
not whether their conclusions in the course of it were true or 
false. It may be shown by affidavit that they had no autho- 
rity to commence an inquiry, e.g., that the question brought 
before them was not one to which their jurisdiction extended ; 
and this, although, by mistatement, they have made the proceed- 
ings in the face of them regular, R va Grant, 19 L J.(AS.) 
M. C. 59. Ina later case Lord Denman, C. J., delivering the 
judgment of the Court, said: “It is clear that the decision of 
“a tribunal, lawfully constituted, upon a question properly 
‘brought before it respecting a tatter within its jurisdic- 
“tion, is not open to review on certiorari, but the decision of 
“ persons assuming to be a tribunal, that they are constituted 
“is open to review,” R. vs. Bolton. The Court will not notice 
any facts contained in the certwrari for the purpose of 
impeaching the conviction, Paley, 377. The case supposed is 
one like the piesent, in which the Legislature has trusted the 
original, it may be (as here) the final jurisdiction on the 
merits to the magistrate below, in which this Court has no 
jurisdiction as to the merits, either originally or in appeal, 
Regina vs. Bolton, 1 Adolphus and Ellis, 2 B Rep. V. S. (66) 
p. 437. All that we can do when their decision is complained 
of is to see that the case was one within their jurisdiction, and 
that their proceedings on the face of them are regular and 
according to Law, even if their decision should, upon the merits, 
be unwise or unjust, on these grounds we cannot reverse i*, 
And, again : “ Beyond this we cannot go. The affidavits being 
“ before us were used on the argument, and much was said of 
“ the unreasonableness of the conclusions drawn by the magis- 
“ trates, and of the hardship on the Defendant, if we would 
“ not review it, there being no Appeal to the sessions.” “We 
“ forbear to express any opinion on that which is not before 
“us, the propriety of the conclusion drawn from the evidence 
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“ by the inagistrates ; they and they alone were the compe- 
“ tent authority to draw it, and we must not constitute, our- 
“selves into a Court of Appeal where the statute does not 
‘ make us such, because it has constituted no other. It is of. 
“much more i'.portance to hold the rule of the straight, 
“ than, from a feeling of the supposed hardship of any parti- 
“ cular decision, to interpose relief at the expense of intro- 
“ ducing a precedent full of inconvenience and uncertainty in 
“ the decision of future cases.” 

The foregoing is the ruling which obtains now in Eagland, 
and is, in th: opinion of this Court, that which, in similar . 
cases, should govern the decisions in this country where the 
judgment of an inferior tribunal is attacked on the plea of 
want of, or excess of jurisdiction. The commissioners were 
legally seized of the case, the r authority to hear and deter- 
mine on its merits was vested in them by statute and, on 
examination of their proceedings, this Court cannot see any 
excess of jurisdiction ; therefore, the decision of the Com . is- 
sioners to whom “the Legislature has entrusted the original 
and final jurisdiction on the merits” must be maintained. 
(6 J., p. 333) 

SICOTTE and CHAGNON, for the Syndics and Commissioners. 

LAFRAMBOISE and PAPINEAU, for the Petitioners. 


APPEAL.—INTERLOCUTORY JUDGMENT. 
CouRT OF QUEEN’s BENCH, Montreal, 3rd June, 1862. 


Coram Sir L. H. LAFONTAINE, Bart,, Chief Justice, DUVAL, J., 
MEREDITH, J., MONDELET (C.), A. J. 


WARDLE, Appellant, and BETHUNE, Respondent. 


Held: That a judgment which determines all the matters in litigation 
between the parties, with the exception of the amount claimed under a 
plea of compensation, and orders, avant faire droit on such plea, that the 
umount of compensation be settled by experts, and reserves the question 
of costs, is not a definitive judgment entitling the party aggrieved to 
sue out a writ of appeal de plano, and that a writ so sued out will be set 
aside on motion. (1) 


This was a motion by Respondent to set aside a writ of 
appeal sued out by the Appellant, on the ground that the 
judgment appealed from was not a definitive judgment, and 
that the writ which had been sued out de plano, without pre- 
vious application to and permission of the Court of Queen’s 
Bench, had consequently issued irregularly. The judgment of 


(1) V. art. 1115, 1116 et 1119 C. P. C. 
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the court below was rendered by the Superior Court, at Mont- 
real, on the 24th of February, 1862, and disposed of all the 
issues between the parties, except that raised by the plea of 
compensation fyled by Respondent, and ordered, avant favre 
droit on such plea, that the amount claimed thereby should 
be settled by experts, and reserved to pronounce thereafter on 
the question of costs. 

DuvaL, J.: There can be no doubt that the judgment of 
the Superior Court, was a mere interlocutory one, inasmuch 
as the matters in contest between the parties were, in terms 
of the statute, only in part decided. The motion to dismiss the 
writ of appeal which was sued out de plano, or from a defi- 
nitive judgment, must, therefore, be granted, and the writ of 
appeal is consequently set aside with costs. Motion to quash 
writ of appeal granted. (6 J., p, 220.) 

A. and W. Robertson, for Appellant. 

BETHUNE and DUNKIN, for Respondent. 


APPEAL OF AN INTERLOCUTORY JUDGMENT. 
CouRT OF QUEEN’S BENCH, Montreal, 9th June, 1862. 


Coram Sir L. H. LAFONTAINE, Bart., C.-J., DUVAL, J., MERE- 
. DITH, J.. MONDELET, (C.) A. J. 


WARDLE, Appellant and BETHUNE, Respondent. 


Held: That an application to be permitted to appeal from an interlo- 
cutory judgment, which is not made during the term immediately sub- 
sequent to the rendering of the judgment is not too late when the appli- 
cant had previously sued out a writ of appeal de pluno, which was set 
aside as having issued irregularly. (1) 

This was a motion to be permitted to Appeal from an in- 
terlocutory judgment rendered by the Superior Court, at 
Montreal, on the 24th of February, 1862; the Applicant, 
having previously sued out a writ of appeal de plano, which 
was sct aside as having issued irregularly. Bethune, showing 
cause against the motion, contended that the motion ought to 
have been made in the terin iminediately subsequent to the 
date of the judgment complained of, and was consequently 
too late, and relied on the ruling of this court in the case of 
the Seminary of Quebec, Appellant, and Vinet et al., Respon- 
dent reported in the 6 L. C. Jurist. 138. 

PER CURIAM: We are not disposed to hold the mover, un- 
der the peculiar circumstances presented here, to the strict 
rule laid down in the case of the Seminary of Quebec and 


(1) V. art. 1119 C. P. C. 
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Vimet, particularly, as we are assured by the Counsel for the 
applicant that the appeal will virtually determine all the ma- 
terial points at issue between the parties. The motion is 
therefore granted. (6 J., p. 221.) 

A. and W. ROBERTSON, for Wardle. 

BETHUNE and DUNKIN, for Bethune. 


BUILDERS RESPONSIBILITY.— COMPENSATION. 
Privy CouncIiL, 30th January, 1872. 


ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR THE 
PROVINCE OF QUEBEC, CANADA. 


Present: Sir JAMES WILLIAM COLVILE, Sir JOSEPH NAPIER, 
Bart., Sir JOHN STUART, and Sir MoNTAGUE EDWARD 
SMITH. 


WALTER WARDLE, Appellant, and THE VERY REVEREND JOHN 
BETHUNE, ès-qualité, Respondent. 


Article 1688 of the Civil Code of Lower Canada enacts that, “ifa 
building perish in the whole or in part within ten years, from a defect 
in construction, or even from the unfavourable nature of the ground, 
the architect superintending the work and the builder are jointly and 
severally liable for the loss.” Such article held to be declaratory of the 
law of Lower Canada, as it existed before the promulgation of the Code. 

A builder before the passing of the code, contracted to execute, ina 
workmanlike manner, all the work requisite to be done in building and 
completing Christ Church Cathedral, in Lower Canada, according to 
the plans and drawings made by an architect, upon foundations already 
made and completed by a previous builder, under the direction of his 
employer's architect, the expense of which foundations the contract 
stipulated should be estimated and allowed for. The Builder erected the 
cathedral in strict conformity with the contract, under the direction of 
the architect, and in a workmanlike manner; but the tower ofthe cathe- 
dral, shortly after it was erected, and before the works were completed, 
sunk aud considerable damage was done. The cause of the sinking was 
found to be insufficiency of the foundations, as planned by the original 
architect, and constructed by the former builder. This defect, though not 
patent, might have been discovered by the builder of the cathedral, 

fore making the contract; Held (affirming the judgment of the Court 
of Queen’s Bench in Lower Canada,) in an action by the builder against 
his employer (the employer claiming to deduct from the contract price 
agreed to be paid to the builder, the amount of his charges for repairing 
the damages caused to the building by the sinking of the tower, through 
the insufficiency of the foundations), that the employer was entitled to 
make the deduction, as the Builder was responsible for the defect in 
the foundations, and was not freed from liability, either by acting under 
the directions of his employer's architect, or by reason of the defec- 
tive foundations being the work of the preceding Builder. 

The decision in the case of Brown vs. Laurie (3 R.J. R. Q., p. 27), 
adopted. 


This was an action in which Appellant, a Builder, was Plain- 
tiff, and Respondent, Defendant. The declaration alleged, in 
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substance, that a contract, dated the 15th of August, 1857, 
was entered into between Plaintiff and Defendant, whereby 
Plaintiff agreed to execute, in a workmanlike inanner, all the 
work requisite to be done in building and completing the 
Christ church cathedral, about to be erected on a piece of 
ground situate as therein described, according to certain plans 
made by Thomas S. Scott, architect, and in strict conformity 
with the specifications forming part of the contract, and with 
such descriptions and details as should be furnished to Plain- 
tiff by Defendant's architect during the progress of the works 
That by such contract Plaintiff agreed to provide, at his own 
costs, all materials required for the works, save. and except 
Caen stone, which was agreed to be furnished to Plaintiff by 
Defendant, as set forth in the specifications, at a certain price. 
That by such contract the various portions of the works were 
to be finished at time stated, the whole work to be finished 
by the Ist of August, 1859, for the price of £30,100 currency, 
payable monthly, on the certificate of the architect. The decla- 
ration then alleged the completion of the contract works to 
the satisfaction of the architect, who certified the same, and 
that Plaintiff had been delayed in execution of the work, for 
want of Caen stone, and by reason of divers other works which 
he had performed for Defendant on the cathedral, according 
to accounts filed and certified by the architect, to the extent of 
£2,500. The declaration contained special counts for work and 
labour done in and about the cathedral at Defendant's request, 
by order of the architect in charge, to cover all extra work, 
repairs, materials, and other works, not strictly contract 
works, and the changes, alterations and deviations from the 
plans under the directions and written orders of the architeet, 
and which were certified for. Then followed counts for moneys 
laid out for Defendant, and Plaintiff claimed the sum of £5,000 
currency. Respondent filed three pleas. The first plea (after 
alleging that the work was defective and, in certain parti- 
culars, not well done according to the specifications), contained 
the following allegation as to the insufficient foundations of 
the tower : “ That the foundations of the building, and special- 
ly of the tower thereof, were and are made to bear a weight 
of not less than eight tons to each superficial foot, whereas, 
the area of such foundations ought, according,“ to all well 
acknowledged rules in the art of building, to have been so 
extended as not to allow of more than two tons to be sustained 
on each superficial foot of area ;” and “ that in consequence of 
the want of care, attention, and skill, on the part of Plaintiff, 
and the defective, and unskilful, and unworkmanlike manner 
in which the Building Tower, and Spire, were constructed by 
Plaintiff, the Tower and Spire, shortly after their erection, 
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such to a considerable extent and went off the plumb, in con- 
sequence whereof the piers, arches and various other por- 
tions of the said building were crushed, the abutments of 
the arches made to expand, and push the walls of the buil- 
ding out of place, and out of the plumb,” &c. The plea then 
stated the admitted portions of the account, and set np pay- 
ments and deductions alleging the amount of repairs caused 
by the sinking of the Tower to amount to $2,902.15, and that 
it would cost a larger sum to take the Tower down to the 
foundations and make the necessary repairs—viz. $30,000. The 
second plea set up the same facts, and claimed compensation . 
by way of damages to a greater amount than the sum ad- 
mitted by the plea to be due. And Defendant prayed, that the 
apparent balance due to Plaintiff might be set off against,and be 
declared compensated and extinguished by the sum of $30,000 
as estimated for cost of repair. The third plea raised the ge- 
neral issue. To these pleas Plaintiff by his special answers, in 
substance, stated that all work done by him was well done; that | 
the allegation in Defendant's plea as to the weight per superfi- 
cial foot sustained by the foundation might or might not be 
true ; that Plaintiff had nothing to do with making the calcula- 
tions for or with the building of the foundation, and was not 
liable for the same ; and that the repairs specified were done 
under the authority of the Building Committee by their order 
and resolution, of which Committee Defendant was x member. 
To these special answers, Defendant by special rejoinder, in 
effect, sect up, that the consent of the Committee to the repairs 
being charged as extra work, was given on the representations 
of the Plaintiff that they would not exceed £80 or £90. The 
facts of the case, as disclosed by the evidence, were as follows :— 
In January, 1857, the Parish Church having been destroyed by 
fire, in 1856, a Finance and Building Committee, of which Res- 
pondent, the Rector and Dean of Montreal, was a member, was 
appointed under the Colonial Act, 14th and 15th Vict., c. 176, 
to undertake the erection of a new parish Church and Cathe- 
dral for the City of Montreal.—In February, 1857, M. Wills, 
of New-York, was instructed by the Committee to prepare 
certains plans for the erection of the Cathedral and the execu- 
tion of the works, inclusive of the foundations and works rela- 
ting thereto. In March, 1857, Brown and Watson, Contractors, 
were employed by the Committee to dig trial pits on the site 
of the proposed Cathedral, for the purpose of testing the 
character and fitness of the soil, and their charges for so 
doing were certified by the Architect and paid by the 
Committee. Mr Wills, the Architect, died and the committee 
then appointed in his place T. 8S. Scott, of Montreal whom, 
they required to follow the plans of Wills, and to prepare 
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any other plans that might become necessary. Brown and 
Watson tendered for building the foundations of the Cathe- 
dral, and their tenders having been accepted, they entered into 
a contract with Respondent, by which they agreed to execute, 
in a good and workmanlike manner, and of the best mate- 
rials, according to the plans of Wills, and in conformity with 
the specifications annexed to the contract, and with such des- 
criptions and details as might be furnished to them during 
the progress of the works the whole and every part of the ex- 
cavator’s and mason’s work required to be done, and requisite 
and necessary to be done, in erecting and building the founda- 
tion walls of the Cathedral. A subsequent tender of the same 
builders was accepted on the 18th of May, 1857, by which 
they agreed to build the walls’ of the Cathedral to a height 
of 2 feet 6 inches above the height previously provided for. 
Both these contracts were carried out and completed by the 
middle of july in the same year. The committee, desiring to 
proceed with the erection of the Cathedral, advertised for 
tenders for the erection of Christ Church Cathedral, and an- 
nounced that plans and specifications could be seen at Scott's 
offices. The specifications provided, inter alia, that “ the whole 
work executed on area floor (meaning the foundations) must 
be taken as it stands, and allowed for.” On the 29th of july, 
1857, Appellant tendered, undertaking to provide necessary 
labour and materials and build the Cathedral according to 
the drawings and specification supplied by Scott, for the sum 
of £30,100, which amount included a sum of £1,750, as the 
value of work already done by Brown and Watson in the 
foundations The sum of £1,750, Appellant allowed out of the 
£30,100 ; his tender was, therefore, really £28,350, and was 
limited, as he alleged, to the work of the superstructure, and 
the balance claimed in his action was not due on any work 
which included the foundations. The tender of Appellant was 
accepted by the committee. On the 15th of August, 1857, the 
contract the subject of the action, between Appellant and 
Respondent was entered into, by which the Appellant agreed 
to “execute and perform, in a good, neat, proper, substantial, 
and workmanlike manner, and of the best and most approved 
materials of their several kinds, the whole and every part of 
the works required to be done, and requisite and necessary to 
be done, in erecting building, and completing the Christ 
Church Cathedral” according to“ the plans or drawings 
thereof numbcred respectively from number 1 to 35 inclu- 
sive, made by T. S. Scott, architect, and in strict conformity 
with the specifications thereunto annexed, and forming part 
and parcel of the present contract,” and also in conformity 
with such descriptions and details as might be furnished to 
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the said contractor during the progress of the works by the 
architect,” ete. Appellant proceeded with the works, and dur- 
ing the progress thereof, viz, in the autumn of 1858, the 
Tower of the Cathedral (the Cathedral being cruciform, the 
Tower in the centre) began to subside, and it gradually sank 
or settled, from time to time, to the extent, in the whole, of 
five inches, causing damage to the building, extra labour, etc. 
and delay in the completion of the contract. The sinking or 
settlenent was immediately brought by Appellant to the 
knowledge of the architect and the committee and Appellant 
diselaimed any liability, and uitimately, in August, 1859, the 
committee passed a resolution that ppernnt should be au- 
thorized to repair the dainage caused by the sinking of the 
Tower, and to charge for the same as extra work. The sink- 
ing of the Tower was not, as Appellant contended, in any res- 
pect owing to want of care or skill in any of the work exe- 
cuted by him, but resulted entirely from the erraneous cal- 
culations and unskilful planning or design of the architect, 
Wills, in not allowing for the Tower and the weight thereof a 
sufficient area of foundation, having regard to the character 
of the soil upon which it was to be erected. Appellant had no 
knowledge of, and took no part in the testing of the soil, or in 
the designing or planning or building of the foundation. It was 
provided by the contract that the amount to be paid Appel- 
lant for extras or additional work should be certified by the 
Architect, Scott, and that such certificate should be final and 
conclusive between the parties. Appellant having finished the 
work under his contract, and the extra work ordered during 
the progress of the Cathedral, the Architect Scott certified 
on the 5th December, 1860, that with the exception of the 
condition of the building arising from the sinking of the 
Tower and quality of the Caen stone, the liability as to 
which latter item he left to the Committee, Appellant had 
“completed his portion of contract for the erection of the 
above building according to plans and specifications drawn 
out by the late Frank Wills, and himself.” He certified 
likewise the amount due to Appellant for extras. A further 
matter in dispute between Appellant and Respondent related 
to the Caen stone used in the building of the Cathedral. The 
specification incorporated in the contract between Appellant 
and Respondent on the 15th of August, 1857, provided that 
Respondent should supply to Appellant the Caen stone requi- 
red for the works at 3s. 9d. per cubic foot, measured in the 
block on the ground. The Caen stone was supplied by Respon- 
dent in blocks accordingly to Appellant, and, as appeared | by 
the evidence, was of bad quality, and unavoidably caused ex- 
tra waste in cutting, rendering necessary much extra labour 
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upon such stone, and causing, as alleged, considerable delay 
in the execution of the contract and consequent loss to Appel- 
lant. Another matter in dispute was raised as to the repairs 
rendered necessary by the injury to the Cathedral caused by 
the sinking of the Tower, and the bad quality of stone. Ap- 
pellant insisted first, that he was under no obligation to do | 
those repairs; and, secondly, that he had executed them 
(without however, charging any profit upon them) under the 
orders and with the sanction of the Committee and Architect 
the Committee having, by a resolution, dated the 24th of Au- 
gust, 1859, authorized the repairs to be done by Appellant, and 
to be considered as extra work and charged for accordingly. ” 
Respondent insisted, first, that Appellant was legally bound 
to do the repairs at his own cost; and, secondly, that the 
resolution was given on a “representation” of Appellant, 
communicated to the Committee by the Architect that 
the cost of the repairs would not exceed £80 or £90. Appellant 
insisted that he never made or authorized any such representa- 
tion which, appeared by the evidence, was but an approximate 
estimate of the architect, verbally submitted by him in con- 
versation with the committee, and without communication 
with or knowledge of Appellant, and it was objected before 
the court below that the authority must be collected from the 
resolution itself, and could not be qualified by parol evidence. 
The repairs so done by Appellant amounting to about £750, 
were, as Appellant insisted, substantially undertaken and done 
after and in reliance upon the resolution of the committee, and 
were included in the work certified by the architect, and 
under the terms of the contract the architects’ certificate for 
value of additions to the work under the contract itself was 
conclusive. A further question between the parties arose from 
a claim of £368 2s. 6d. made by Respondent against Appel- 
lant, and allowed by the court as und for premiums for fire 
insurance paid by Respondent. The provision in the specitica- 
tion as to insurance was that “ the architect to have power to 
insure the church for the same amount or sum that has been 
advanced to the contractor, and retain any moneys so Jaid out 
from the next or any subsequent payment; ” and a large 
portion of these premiums, amounting to £188 15s., was for 
extra risk, called workman's premium on carpenter’s work 
not being Appellant’s work, in and about the building. The 
Superior Court at Montreal (Mr Justice MONK, presiding) gave 
judgement, on the 24th of February 1862, dismissing Plaintiff's 
claim for damages occasioned by the bad quality of Caen stone 
and for delays caused by sinking of the tower, etc., and held 
that Appellant was responsible for the damage occasioned by 
the sinking of the tower and that the only sum which Appel- 
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lant had established as due to him under the contract for 
extra work was $3,267.86, from which Defendant was entitled 
to deduct $1,472.50 for premiums of insurance, leavmg a 
balance of $1.795.36 due to Plaintiff, against which Defendant 
was entitled to set up in compensation for the damage com- 
plained of ; and considering the evidence as to such damage 
unsatisfactory, the court ordered “ that, by experts to be named 
in due course of law, further evidence should be taken and 
produced before the court to ascertain and determine how 
much it would cost to repair the damage to the said building 
caused by the sinking of the tower, and to place the cathedral 
church and its tower, and spire, in the state and condition in 
which they ought to be under the contract and specitications 
filed in the action, in addition to what Defendant had already 
expended in repairing three of the buttresses of the tower, and 
to make their return as should threeafter be determined by 
a future order of the court. 

The following is an extract from that part of the judgment 
of the Superior Court having reference to the main issue thus 
raised : The court, considering that Plaintiff, by his tender for 
constructing, building and completing Christ church cathedral 
dated 29th July, 1857, and, further, by the contract and agree- 
ment in pursuance of said tender by and between Plaintiff 
and Defendant, dated 15th August, 1857, and the specifications 
in said contract referred to as thereunto annexed and forming 
part thereof, did accept, approve of and allow the sum of £1750 
for the foundations of the cathedral, as and where the foun- 
dations then were; considering, moreover, that Plaintiff did 
not, either by the tender or by the contract and specifications, 
modify or diminish his liability in law for the defects of the 
soil chosen for the site of the cathedral church, or for the 
insufficiency of the foundations for the sum so accepted, ap- 
proved and allowed for by him, Plaintiff, and upon which he 
subsequently, in pursuance of said tender, contract and spe- 
cifications, erected and build the cathedral church ; and seeing 
also that, by the aforesaid contract and agreement Plaintiff 
did not abandon or waive his right of legal warranty against 
and upon the part of Plaintiff as to the fitness of the soil and 
the sufficiency of the foundations ; seeing that the sinking of 
the tower and spire of said cathedral church is not only clearly 
established and proved by the evidence of record, but that 
the same was caused by the unfitness and defects of the soil 
and by the insufficiency of the foundations, and that, therefore, 
he Plaintiff, is liable according to law, the evidence adduced 
and his own admissions of record, for the sinking of the tower 
and spire of the cathedral church, as alleged in the pleadings 
and shown by the testimony, although there was and architect 
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charged with the superintendance of the cathedral church and 
the construction thereof, and is likewise responsible for all 
delays, defects, damages, extra works, costs, charges, materials, 
and expenditure caused by and resulting from the sinking of 
the said tower and spire, and, consequently, that he Plaintiff, 
cannot by law and according to the evidence of record, claim 
indemnity from Defendant for any delay or damages to him 
caused by the sinking of the said tower and spire, nor for any 
extra work, expenditure or materials by him made and em- 
ployed in and about the said cathedral church or any part 
thereof, by reason of the sinking of the said tower and spire.” 

From this a judgment Appellant appealed to the Court of 
Queen’s Bench of Lower Canada, which court, on the 4th of 
June, 1864, consisting of DuvaL, C. J.. MEREDITH, MONDELET, 
and BADGLEY, J., (MEREDITH, J., dissenting.) affirmed the above 
judgment, and allowed $400 additional. as the limited amount 
which, in the opinion of the court, the committee had consent- 
ed to pay for extra works caused by the sinking of the tower 
on the “ representations of Appellant and the architect employ- 
ed ” that the repairs would not exceed that sum, which allow- 
ance increased the above mentioned balance of $1,795.36 to 
the sum of $2,195.36 

Here follow the remarks of the judges of the Court of 
Queen’s Bench, in rendering their judgment : 

BADGLEY, A. J., giving the judgment: This contestation 
has arisen out of the erection of Christ Church Cathedral, 
which Appellant, by contract, dated the 15th of August, 1857, 
agreed to build and complete and to deliver to Respondent, 
the Rector of the parish of Montreal, not later than the Ist 
of August, 1859. During the progress of the work, and after 
a considerable portion of it had been done, the tower, which 
was in course of erection, subsided a good deal, causing 
serious damages, both internally and externally, to the work 
already done, and which was repaired and renewed by 
Appellant at the cost of several hundred pounds, which he 
seeks to recover by this action against Respondent, together 
with a further sum for extra work, and an additional sum 
for short measurement and for damages suffered from the 
Caen stone furnished to him by Respondent. At the date of 
the contract, the foundations of the building generally had 
been laid, including that of the tower. It was agreed by the 
contract that the work should be executed in the most 
substantial and workmanlike manner and in the best style of 
workmanship, that all the works should be according to the 
plans, ete., and in strict conformity with the specitications 
annexed to the contract to form part thereof; that the 
contract should not be invalidated by reason of additions to 
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or omissions from the specifications or details, but the amount 
of these should be ascertained and added to or deducted from 
the contract price or estimate, which must be in full of all 
demands whatever for the entire completion of the works, 
and which, from their commencement until their final com- 
pletion and acceptance should be at the care and risk of the 
contractor ; that the rector was not to be accountable for any 
part of these works, or for any material or thing connected 
with them which might happen to be lost, damaged or des- 
troyed in any manner but which loss and damage Appellant 
agreed to sustain to the entire exoneration of the rector, and 
to repair and replace, at his own cost and expense, such part 
as might be lost, damaged, or destroyed,-and, moreover, to 
maintain the whole work complete and perfect in all its parts 
to its completion and for one year after its delivery and ac- 
ceptance as finished and completed. It was also agreed that 
no allowance should be made to Appellant for extra or addi- 
tional work, unless agreed to in writing, but not to entail 
greater or less expense than the works intended before the 
deviation, and that an estimate pro or con of addition to or 
alteration from the plan, during the work, should be made 
by the architect and contractor, and a memorandum of the 
cost to be added to or deducted from the original tender 
should be signed by both the contracting parties and attached 
to the contract. The Appellant agreed to furnish all the 
required materials except the Caen stone, which was to be 
supplied by Respondent, and to take as it stood and allow for 
the work done on the area floor, namely, the foundation of 
the building an situ. It was also agreed that the contractor 
should furnish an estimate and tender for the whole work, 
that is, the entire building, and allow thereout for the work 
‘already done; and finally, that he was to complete and deliver 
the whole by the Ist August, 1859. The Appellant tendered 
as follows: “I undertake to provide all labor and materials 
“ required to build Christ Church Cathedral, according to the 
“ drawings and specifications, etc., for £30,600, the above sum 
“ includes work already done in foundations which I value 
“at £1,750.” The contract settled the full price at £30,100, 
“ inclusive of the valuation of the work done, mentioned above. 
“The work done on the area floor as it stands, of the speci- 
“ fications and the work already done in foundations” of the 
tender, refer to the same object, the foundations of the build- 
ing in situ generally, including that of the tower. It must 
be apparent from the foregoing that the entire building done 
and to be done entered into the agreement with the contractor, 
and was covered by the full price for the whole tendered for 
according to the requirements above, and which was fixed at 
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the contract price, including the allowance as above stated. 
It is also manifest that Appellant assumed and was liable at 
his own cost and expense for any damage or injury done to 
the works during their progress to completion, and until the 
acceptance of the finished buildiag, and that no allowance for 
extra work was to be made without a specific agreement 
therefor with Respondent. But in addition to these express 
covenants of the contract, the Appellant, as contractor and 
builder, was subjected to the obligations of law attaching to 
such undertakings, and which likewise entered into his 
engagement, rendering him liable not only for the actual 
material work done by him, but also for the basis and 
foundations on which he built. The law considers the fitness 
of the ground for the superstructure and the sufficiency of 
the foundations on which it is to be raised, to be objects 
exclusively and peculiarly within the builder's art, making 
him the legal, as in this case he was, the contractual, guaran- 
tee for the stability of the work; because, apart from the 
mere personal interest of the individual for whom he builds, 
the public are interested that the builder should possess 
scientific knowledge of his art‘ and should apply it to their 
assurance and protection against damage and injury from the 
insufficiency or instability of the building by him undertaken 
to be constructed at the place agreed upon. “ Cette garantie 
“ est fondée sur ce que celui qui se charge d'un ouvrage doit 
“le savoir exécuter. I] est donc juste qu’il soit responsable 
“ des fants qu'il commet dans son travail par négligence et 
“méme par ignorance. Celui qui bâtit ne pourrait pas s’ex- 
“ cuser sur la mauvaise qualité du sol, il doit la reconnaître 
“ et user de tous les movens que son art indique pour y re- 
“ médier.” 2 vol. Lepage, Lois des bâtiments, page 3. And 
Sourdat and the authors generally who treat the subject con- 
firm the above, and qualify the builder’s ‘negligence in this 
respect as a quasi delictum. ‘Ce qui embrasse tous les dé- 
“fauts de construction, vice du sol, etc.” These and other 
citations of like nature and character are common in the 
books, and manifest the inflexible legal warranty attached to 
the builder for all these defects, and generally for all defects, 
attributable to his negligence or his ignorance, imperitia cul- 
pe adnumeratur. Troplong, in his treatise of Louage, 3 vol, 
No. 994, says: “ Et d’abord le vice du sol qui vient à entrai- 
“ner la ruine de l'édifice doit évidemment être imputé à l’en- 
“trepreneur. I] est vrai que le sol est fourni à ce dernier 
‘ par le propriétaire, et que la loi décharge l’ouvrier quand la 
“ perte a été occasionnée par le vice de la matière qu'on lui a 
“ donnée pour la travailler. Mais il faut remarquer qu’il doit 
“ connaître son art, c'est à lui à étudier le terrain, et à savoir 


432 RAPPORTS JUDICIAIRES REVISES 


“gil présente une assiette assez solide pour recevoir une 
“ construction. Le propriétaire ignore les règles de la bâtisse, 
“ et a besoin d'être éclairé par lui, et celui-ci ne peut dès lors 
“trouver que dans sa propre imprudence la cause de la 
“ruine.” The jurisprudence, of Lower Canada, in complete 
harmony with our common law, has definitely fixed and 
established these principles, and the familiar case of Laurie 
and Brown has been long acknowledged by the profession in 
this province, as I may say the leading case on the subject of 
“ the builder’s responsibility, not from its consecration of new 
principles of law, but because that responsibility raised and 
contested in that case was thoroughly investigated by a 
searching examination of the legal authorities upon the sub- 
ject, and the judgments of the Court of original jurisdiction 
and of the provincial appeal were concurren, ; the law and 
the jurisprudence existing before these decisions being there- 
by settled and having since constantly prevailed. The 
builder’s guarantee and his legal responsibility for his proti- 
ciency in the art which he professes to practice is not suscep- 
tible of doubt, and he is therefore presumed by the law to 
know the nature of the ground to be built upon, its capability 
to receive and sustain the foundations of the building, their 
required area and extent as well as construction, and their 
specific sufficiency to support the superstructure according to 
the greatness and size of the building to be erected upon 
them. In the preparation or adoption of foundations for 
works of large description, where heavy masses and construc. 
tions are to be supported and borne, it is an elementary prin- 
ciple in building that the solidity and extent of the foundations 
must be in proportion to the magnitude of the contemplated 
building. Hence, the re-ponsability of the builder is fixed, and 
the presumption of law is therefore always against him ; it 
was so held in the above cited case, “le constructeur est res- 
“ponsable de tous les vices qui peuvent se rencontrer et qu'il 
“ne prouve pas provenir de force majeure ou du fait méme 
“du propriétaire.” Citing Lahaie, p. 447 und 2 Lepage, Des 
Bätiments, p.77. In 6 vol. Mercadé, p. 569, it is laid down, 
“que nulle loi ne permette aux hommes de l'art de faire 
“sciemment une construction qui ne doit pas tenir.” In cases 
of this description no implication of guarantee by the pro- 
prietor can possibly exist, and he can only be held for his 
conventional engagements, because the public interest and 
safety extent the builder’s responsability beyond the mere 
terms of his contract, and the law establishes a guarantee 
against him which absolutely prevents the possibility of such 
implication as against the proprietor. The law presumes that 
a builder has fully and carefully satisfied himself with the 
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basis taken up by him on which to raise his superstructure, 
and in the public interest holds him for the legal presump- 
tions and their attendant consequences of negligently adopt- 
ing, without examination or sufficient calculation, unfit ground 
and inadequate foundations whereon to erect a costly public 
edifice, simply because both soil and foundations were already 
in situ. Nor is this strict legal responsibility of the builder 
in any degree relaxed or invalidated by reason of the employ- 
ment of an architect to oversee the work, because the impor- 
tunce of protecting life and property is so grave that the rule 
of law against the builder is held to be strictly reasonable, 
even in such a case, the builder not being bound to follow the 
directions and instructions of an architect, unless they are 
‘quite consistent with the safety of the work; whilst it is 
manifestly his business to see that all necessary precautions 
are taken to insure its stability. See Nouv. Denizart, verbo. 
Bâtiment, Nos. 2, 3, 5, 7; Duvergier, Louage, Nos. 3, 5, 7. In- 
stead of diminishing the builder's responsibility the law casts 
a similar one upon the architect also, rendering both jointly 
and severally liable to the proprietor, enabling the latter to 
prosecute at law both or either of them, and, if himself pro- 
ceeded against at law by the one, authorizing his calling the 
other into the cause for his protection and relief as his gua- 
rantee against the demand. See Répertoire de jurisprudence, 
verbo. Archilecte. See also case of Laurie and Brown; Nouv. 
Denizart, Verbo. Bâtiment, Nos. 3, 5, 7,9; 2 Lepage, p. 77. 
The Appellant, in his factum has conceded the law and the 
jurisprudence above stated, as well as the principle laid down 
in the case of Laurie and Brown. He admits that “ the 
‘builder and architect are liable as being, both of them, 
“guilty of negligence as men of art, who had seen the 
“ ground, ad had an opportunity of exercising their Judg- 
“ment, their joint and several liability from want of skill, 
“default, negligence of each, and from a departure from the 
“rules of art which each was bound to know. There is in 
“every case of the kind a personal and individual fault of 
‘omission or commission.” And he supports his admission by 
“the following amongst other elementary authorities which 
“he affirms will not be disputed.” “ L'ouvrier qui a mal tra- 
“vaulé doit les réparer (ces défectuosités à ces frais.”) 2 
Nouv. Deniz. v. Bdtvment, No. 11, p. 302. “Il est de principe 
“ que celui qui entreprend quelque ouvrage doit répondre des 
“ défauts qui proviennent de aen ignorance ; il doit être ins- 
“truit de ce qui concerne sa profession, et sil ne l'est pas, 
* c'est sa faute. Imperitia culpæ adnumeratur.” Royer, Dict., v. 
A:chitecte, page 281, No. 21. “ Ceux qui entreprennent quel- 
“ que travail ou quelque ouvrage doivent de plus répondre 
TOME X. 
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“des défauts causés par leur ignorance, car ils doivent sa- 
“voir faire ce qu'ils entreprennent, et c'est leur faute s'ils 
“jgnorent leur profession. Domat, Lois Ci. liv. 1 tit. 4, sect. 
“8, No. 1. Cette garantie est fondée sur ce que celui qui se 
“charge d'un ouvrage doit le savoir exécuter. Il est donc 
“juste qu’il soit responsable des fautex qu'il commet dans son 
“travail par négligence et même par ignorance. Celui qui 
“ bâtit ne pourrait pas même s’excuser sur la mauvaise qualité 
“du sol, il doit la reconnaître et user tous les moyens que son 
“art indique pour y rémédier.” 2 Lepage 93. As these admis- 
‘sions prevent all doubt on the subjeet of the builder's legal 
responsability, so the plain and precise covenants of his con- 
tract make: the Appellant fully responsible under his agree-. 
ment. Under either or both he must be assumed to have ac- 
quainted himself with the intended structure in all its details, 
to have considered the foundations and work done as well as 
the ground upon which they were placed and on which the 
building was to stand, and for all which he was required to 
tender a full price. By so tendering moreover, he must also 
be assumed to have considered and adopted the work already 
done as sufficient, and to have valued and allowed for it as a 
part of his contract; if he neglected these necessary precau- 
tions, and assumed, without examination or consideration, as 
good and solid what was bad and defective, and whereby 
damage ensued to his own work, his default and negligence 
became his own quasi delictum, and were as inexcusable as 
if he had,. according to Marcadé, “ fait sciemment une cons- 
“truction qui ne dort tenir.” The Appellant argues, however, 
in his factum, that without examination or inspection of the 
ground or work done, “hehad a right to assume, because the 
“work was already there, that it was well don2, und that the 
“ foundations were sufficient for the support of the tower 
“which formed part of the original plan.” This fallacy is 
offered in excuse for his neglect and error upon the important 
matters of the sufficiency of the foundations and the natural 
fitness of the ground, but it is against every principle of law 
and against the stipulation of the contract, and is as unfounded 
asthe alleged implication of guarantee by the Respondent, his 
reason being simply both ground and foundations were in situ 
at the making of the agreement. It is also necessary to add that 
Respondent could not be held under any such an implication 
that he could only be liable and responsible for his positive con- 
tractual engagements, and that no guarantee of any kind upon 
this point by him can be found in the terms of the contract. It 
manifestly follows from all this, that Appellant was bound, at 
his own expense and to the entire exoneration of Respondent to 
repair and replace all parts of the work which might become 
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dawaged,injured or destroyed until the completion of the buil- 
ding and its acceptance by Respondent, as stipulated by the 
agreement. Now it appears that,whilst the work was in progress, 
considerable injury and damage were occasioned by the sinking 
of the tower so far as erected, to work already done upon the 
building, both internally and externally. The architect Scott, 
in his testimony, proves its extent,“ sometime in the fall of 
“ the year 1858, as the tower was being built, the foundations 
“ sank, say to the extent of about one inch and a quarter, and, 
“as the tower was proceeded with, it continued, from time to 
“ time, to sink, until the total sinking of the tower (and the 
“ parts connected with it) amounted to about five inches in all 
“ up to the present time. In conseqnence of this, the sinking of 
“ the Caen stone arches in connection with the tower, aisles and 
“ nave and chancel gave way, owing to the unequal pressure 
“ thus thrown upon them, and a variety of repairs was thereby 
“ rendered necessary, and which were done.” And Hutchinson, 
Appellant’s foreman of the stonecutters, also explains it: 
“ During the progress of the work, and to the best of my recol- 
“ lection, before the tower was finished, the tower showed symp- 
“ toms of sinking, and the work of putting on the spire was 
“ stopped for about two months to see if it would settle farther. 
“ The effect of that sinking was to crush all the arches con- 
“nected with the tower, cracked the walls above the large 
“arches between the nave and tower, and thus threw more 
“ weight upon the columns which were of Caen stone, which 
“were thereby crushed in part. The repairs to these parts 
“ were all done by Plaintiff” This testimony, in a general way, 
shews the nature and extent of the injury, and Respondent 
has, in addition, completed the facts of this part of the case 
by proving the cause of the sinking of the tower, which he 
has shewn by witnesses of acknow edged ability and skill in 
architecture, and among others by Keefer and Cumberland, of 
Toronto, who ascribes it to the badness of the soil, and the 
insufficient area of the foundations on such a soil. Keefer testi 

ties as follows: “ In the month of May last, I and Frederick 
“ Cumberland, of Toronto, architect, examined the building, 
“ and the soil on which it is founded, at the request of Defen- 
“ dant, principally with a view to ascertain the cause of the 
“sinking of the tower, and to make such suggestions as to 
“ the steps which might be necessary to prevent further sink- 
“ing and spreading, as we might think valuable. In the course 
“ of our examination, we bored through the soil immediately 
“ behind the cathedral, and examined the soil as far as could 
“ be seen in two holes that had been previously dug near the 
“ foundations of the tower, and we also bored in the cellar of 
“ the catheral as far as was practicable. We also examined the 
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“ area of the foundations of the tower, and we also examined 
“the plans of the building. We found the tower had sunk 
“ since it was erected, and that the portion facing St. Catherine 
“ street leans towards the street. The two piers facing St. 
“ Catherine strect appear to have sunk more than the other, 
“and the one of those two nearest University street notre 
“than the other. The first effect visible from the sinking of 
“the tower was that the nave aisle, arches and columns had 
“ been disturbed and damaged, and that the transept walls had 
“ been moved. The chancel arch aiso had been damaged, as well 
“as the arches connecting the tower with the transept walls. 
“ On the outside the walls and roof adjoining the tower had 
“ been bent down by the settlement, and the transept gables 
“slightly overhanged. I do not recollect, without seing the 
“ plan, that any injury to the buttresses had been occasioned 
“ by the settlement. In my opiuion the cause of the sinking 
“ of the tower was the insufficiency of the foundation of the 
“ tower. The foundation of the tower on such a soil ought, in my 
“ opinion, to have been deeper and broader, and likewise artifi- 
“ cially prepared.” And his colleague witness Cumberland, fully 
concurs with him. In addition to them, the architect Scott says : 
“ That the immediate cause of the sinking of the tower was too 
“ great weight, on a small area, I mean the foundations were 
“ too small forthe superstructure.” In another pleace, he ascribes 
the sinking to “ bad soil.” The evidence of Appleton and Max- 
well, two experienced building contractors, is also fully corro- 
borative. The testimony is conclusive that the tower was 
erected not only upon bad soil, incapable of sustaining the 
weight, but especially upon inadequate and insufficient founda- 
tions, thereby causing the damage to Appellant's work, and 
the “ need of all the repairs which were done,” as stated by 
the witness Hutchinson, the cost of which Appellant seeks 
by this action to receive from Respondent, but for which he 
agreed to be personally liable by his contract. It only remains 
to add. that Appellant did not test the sufficiency of the soil, 
nor did he calculate the sufficiency of the foundations in situ, 
and the architect was equally negligent as to both ; Appellant 
argues, that he took for granted the sufficiency of both because 
they were there already ; and, in his special answer pleaded 
by him, he admits quite explicitly, that he had nothing to do 
with any calculation of the sufliciency of fondations, and it is 
proved that, in fact, he never saw the said foundations.” The 
Appellant's action is for £5000, whereof, in round numbers, 
one-half is for alleged extra work, including the cast of the 
contested repairs, and the other half for short allowance on 
measurement of Caen stone furnished, for damages from its 
bad quality. There are two counts, one upon the contract, com- 
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pendiously embracing both divisions of the claim, with all 
their possible incidents for the value of extra work done, and 
the other a species of quantum meruit. Now the certified 
claim for extra works, after deducting from it the following 
sums, namely £727 10s 9d, £6 19s 9d in n° 7, and £5 0s 3d 
in n° 8, together £739 10s 9d, which from the charge for the 
repairs contested, shews the balance representing the remain- 
ing items of the gross amount properly chargeable under the 
contract for actual extra works tendered for and agreed upon, 
which has been admitted without objection by Respondent 
and credited in account, and, therefore, forms no part of the 
present contention, which Respondent specially restricts to 
those repairs agreed to be done by Appellant himself, at his 
own costs as contractor and builder, and amounting as above 
to £739 10s 9d. The tigures are not disputed ; the issue upon 
this part of the demand is simply upon the alleged liability 
of Respondent for the cost of these repairs. It is clear that 
Appellant does not rest his claim upon the contract, which 
both by its stipulation and by the law applying to it, is ad- 
verse to his pretensions: It is clear also that these contested 
repairs are not within the class of extra works specially refer 
red to in the contract, which required a special estimate and 
agreement to be made. Not resting upon either, Appellant 
goes beyond both and claims under an alleged additjonal 
agreement made with him by Respondent or under his autho- 
rity, and hence he asserts and particularly, only in his special 
answers, that all these repairs “were done by the express di- 
rections of the Defendant and building committee, and on 
pledge of payment therefore before the said work was com- 
menced or done ;” in support of which he produces and files 
copy of a resolution of the committee of the cathedral adopted 
on the 24th August, 1859, but which he has not declared upon 
at all, or inany way substantially averred as a special contract 
entered into with him for these works, nor as a part of his 
ground of action. But it is a clear principle of law and proce- 
dure, that a special contract should be averred and declared 
upon as such. The copy produced is under date of 22nd Octo- 
ber, 1859, and is as follows: “That M. Wardle be authorized 
“to repair the damage caused by the sinking of the tower 
“ and also to replace such work as shall be decidcd by the ar- 
“ chitect to be necessary in consequence of failure of stone : 
“already placed in the Wuilding, all such to be considered 
“ as extra work, and to be charged accordingly. The general 
“ question of wuste in the stone as imported not to be affected 
“ by the resolution. Ch. Ch. Vestry, 22nd Oct. 1859. (Signed), 
‘“ JOSEPH DRAKE, Secretary Building Committee.” This docu- 
ment having been produced as evidence by Appellant, but 
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without declarative averment or explanation, of course became 
subject to proof showing the res geste, the circumstances un- 
der which it was adopted by the committee, and the extent to 
which it was intended to apply. The Appellant has not proved 
either, and it was clearly within the right of Appellant, as he 
demanded permission to do, to prove those circumstances and 
to explain the extent, the object and intent of the Committee 
at the time. The architect Scott, in his examination in chief, 
as Respondent's witness, says : “ Being asked to state the pre- 
cise circumstances under which the resolution was passed, I 
have to explain that when it became necessary to repair the 
damage caused by the sinking of the tower, Plaintiff expressed 
the wish that the work should be stopped until he could come 
to an understanding with the committee. A conference was 
then held between Plaintiff, Defendant and myself, when 
Plaintiff stated that he thought the cost of the work would not 
exceed, judging from appearances, seventy to eighty pounds, 
but that he could not give a tender until he took out the in- 
jured stone. I communicated this to the committee, stating at 
the same time, that, according to my calculation, the cost 
would be two hundred and fifty to three hundred pounds. As 
far as I remember, the committee insisted that Plaintiff was 
responsible for the work.” And, upon his subsequent cross- 
examination, us Appellant’s witness, he answers: “ J consider 
“ that the committee passed such resolution on that understan- 
ding, but, as I acted as Architect, I gave the approximate 
price named by Wardle, and added that it might exceed it if, 
when the work was taken down, it should be found worse 
than shewn externally, my own opinion being that it would 
not cost more than the amount so named, namely, two hun- 
dred and fifty to three hundred pounds, but we found the ex- 
cess of the price charged to result from the greater breakage 
of the stone than when first looked into. ” Several members 
of the committee, including the Bishop of Montreal, and the 
chairman and secretary of the committee, have likewise been 
examined as witnesses upon this point of the case, and their 
concurrent testimony materially conflicts with that of the ar- 
chitect in several important particulars. The Bishop testifies: 
“ We found that the work was being delayed in consequence 
“ of the sinking of the tower, and, upon inquiry being made 
“ of the architect, why it was not proceeded with, be ifformed 
“us that Wardle refused to make gord some damage that it 
“was necessary to repair, and that he should not proceed to 
“ do it unless he was enforced to do so by some legal measure ; 
“ we inquired what the matter in dispute might be expected 
“to cost, when Scott, the architect, stated something under a 
“hundred pounds, I think about eighty. We were anxious 
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“ for no delay in the work, and perferred paying any such sum 
“ as that to risking any stoppage; it was upon that under- 
“ standing that I, myself, muved the resolution in question, 
“ which I believe was unanimously agreed to. At a subsequent 
“ meeting, Scott stated, as I remember, that he thought the 
“cost might be one hundred and twenty pounds, and, at ano- 
“ ther meeting, long after, to the best of my recollection, after 
“ Wardle had sent in a charge for the same, which we demur- 
“ red to as most exorbitant, and wholly unexpected by us, he 
“ then mentioned or named the sum of three hundred pounds 
“as the probable amount which Wardle himself had named as 
“the outside cost of the work.” This testimony is corrobo- 
rated by that of the other members of the committee, and 
proves that the architect then and thrre expressly confined his 
report to the contractor's refusal to make the repairs except at 
his price as stated by the architect, of £70 or £80, and that he 
did not state to the committee his own estimate of £250 or 
£300 for the cost of the repairs. Finally, that the committec 
agreed to the contractor's approximate price as so communi- 
cated to them froin himself, which moreover conformed with 
the sum stated by him at his conference with Respondent, and 
adopted the resolution as a mere compromise in the very loose 
terms in which it was drawn, and without conception of uny 
cost beyond the £100 which they were willing should be gi- 
ven to Appellant for the completion of repairs, as extra work, 
to prevent further delay in their use of the church, which delay 
had at that time far exceeded the limited period agreed upon for 
its completion. It is clear,that the evidence of the architect is not 
reliable, and appears to have been put in with the purpose of 
favoring the contractor, by endeavoring to create the belief that 
the resolution was based upon his estimate of £250 to £300, 
instead of upon the contractor's approximate price of £70 
or £80. The object of the architect has not been attained, 
and the proof tixes the resolution as based upon the con- 
tractor’s statement of price communicated to the committee. 
The resolution is manifestly prospective only, and contem- 
plates work of repair and replacement to be done, for which 
they were willing to compromise, whilst “insisting,” as Scott 
testifies, “that the contractor was hable for the work,” a 
liability which they maintained until the end, as appears by 
the evidence of the Chairman of the committee, as follows: 
“ who, being asked upon the general bill of particulars for 
“ extra work, including the repairs, certified by the architect. 
“Did you accept of this certificate, or, on the contrary, did 
“ you object to it? and state, as well as you can recollect, 
“ what passed between you or the committee and Scott in 
“relation thereto.” Answer: “It was the practice of the 
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“ committee on receiving accounts for work done at the 
“ cathedral, to hand them to Scott, the architect, for examina- 
“tion and report. Having repeatedly understood from Scott 
“ that he considered Wardle, the contractor, liable for the da- 
“mages occasioned by the sinking of the tower, I asked him 
“how he could certify the charges for repairs contained in 
“ that account as being correct, in contradiction to his expressed 
“opinion as to Plaintiff's liability ; to which he replied, in 
“ substance, that, in stating the account to be correct, he 
“ meant it to apply only to the examination of quantity and 
“ value, and not to the liability of the committee for the pay- 
“ment of such repairs.” It is not credible that known 
business men such as the members of the committee should 
strenuously insist all along upon Appellant's liability for 
these repairs and replacements at his own cost, and, at the 
same time, agree to allow him to charge any unascertained 
quantity as extra work, and to any amount for which he 
might obtain a certificate from the friendly architect. The 
evidence is clear that this was not the object or intention of 
the committee, although Scott, in his evidence, declares that 
“ all these repairs were done under and in consequence of the 
“ resolution.” The Appellant, it will be remembered, alleges 
in his special answer that they were done by express direc- 
tions of Respondent and committee, and in pledge of pay- 
ment therefor before the said work was commenced. It is 
shewn, however, by the record that, both the declaration of 
Scott and the allegation of Appellant in his special answer, 
are contrary to fact. It must be observed that the tower 
commenced to sink in October, the fall of the year 1858, and 
continued to subside for some time afterwards, occasioning 
from the first, necessary repairs and replacements, The reso- 
lution was adopted on the 24th of August, 1859. Now 
Appellant's statements and accounts of extra works, exhibit 
the several specitic portions of extra work, including therein 
the disputed repairs, comprising the sum of £739 10s. 9d., 
as all charged under their respective specific dates or within 
specific intervals of dates. Amongst the items for these 
disputed repairs, a very large proportion are charged under 
dates long anterior to the date of the resolution, or commenc- 
ing at dates ant2rior and terminating shortly after, showing 
plainly that the contractor appreciated his position under the 
contract and commenced his repairs immediately upon the 
occurrence of the damage from the first subsidence of the 
tower, and continuing them as they were needed, without 
directions from Respondent or committee or their pledge of 
payment, and without considering them as extras, or making 
any estimate therefor. The sinking commenced in October, 
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1858, and, Appellant’s statements afford the following parti- 
culars : The specific items of repair, as charged under specific 
dates, viz.: From 22nd Oct. to 17th Dec, 1858 $53.16; from 
5th Nov. to 31st Dec, 58 $48.00; from 14th Jan. to 2nd Dec, 
59 $1264.63 ; from 14th Jan. to 2nd Dec.,’59 $5.00; from 14th 
to 28th June, 59 $37.63; from 22nd April to 6th May, ‘59 
$30.00 ; from 6th May to 9th Sept., 59 $120.41 ; from 3rd June 
$19.00; from 3rd June to 19th June, ’59 $58.29; from 29th 
July to 4th Nov., 59 $36.96 ; from 29th July to 9th Sept., 59 
$81.76; from 29th July to 7th Oct., 59 $19.60; Without 
date, $17.00; for Caen stone used in repairs, $274.56. Total : 
$2066.00 Forming a very considerable portion of the amount 
in contestation, and by Appellant's own statements, certainly 
not within the resolution. The remaining items are certainly 
charged at dates subsequent to that of the resolution, but no 
proof has been adduced to show when they were actually 
commenced or done: they are all in the same category with 
those above detailed, and of the same character, and it 1s not 
unfair to assume that all of them had been commenced before 
the adoption of the resolution. It is strange that in no part 
of this case, either in his declaration or pleadings, or in his 
written or verbal evidence, has Appellant particularly refer- 
red to this resolution in support of his demand, except pre- 
ducing it as evidence, whilst he constantly objected to the 
evidence giver. by the members of the committee in reference 
to it, becuse he alleged that Scott had no authority to bind 
him by his statements to the committee, and because of his 
Appellant's absence from the committee at the time. These 
objections go to the legal existence of the resolution as a spe- 
cial contract: it certainly was not a contract formed and 
established under the agreement between the contractor and 
Respondent, and going to set aside the special convention of 
the parties in their contract that the contractor should, at his 
own expense, repair and replace damage done during the 
progress of the work to completion, it must therefore be con- 
sidered very strictly, and should be, of the same legal charac- 
ter with the original convention, which it clearly is not, 
inasmuch as it wants all the legal requisites to make up a 
legal special contract, whilst it is not proved that Appellant 
either agreed thereto or knew anything about it until the 
22nd Oct. 1859, the date of the copy which he has produced 
in this cause. Taken as a compromise, as it was originally 
intended and considered, Respondent may equitably be,ac- 
countable to Appellant for the £100 which the committee 
were willing should be allowed to him, but not as a special 
contract between the parties, nor can it be used as such 
to relieve him from his special obligations to repair and replace 
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the loss, injury and damage suffered by his works during the 
progress of the building. Builders frequently endeavor to cover 
their errors of calculation or their losses on their contract by 
charging a large amount of extras. The Appellant was aware 
that the limited time of completion had expired, and calculated, 
by stopping the work and preventing the use of the church, 
that he would compel the committee to come forward with 
some satisfactory amount in his favor. In this he has failed, 
and must be content with what the committee, by way of 
compromise, were willing to allow him. The next item of 
charge, to an amount of £2586 Os. 7d., has reference to the 
alleged wrong measurement of the Caen stone, and the excess 
over the rate of waste specified in the tender, as well as for da- 
mages for time and labor caused by the bad quality of stone. 
This sum is also objected to by Respondent. The difficulty as to 
.the proper mode of making the measurement, depends upon and 
is regulated by the terms of the contract and specifications. 
They are as follows: “ The stone will be furnished to the con- 
“ tractor on the ground at the rate of three shillings and nine 
“pence per cubic foot measured in the block on the ground, 
“awho will have to check account given him of the quantity 
“ before proceeding with the work, and except or otherwise the 
“ the bill of quantity ; the contractor will have to state, in his 
“ tender, what percentage he has allowed for waste (but which 
“ will not necessarily ve allowed him, unless special agreement 
“is come to) of cutting, he, after having accepted bill of 
“ quantity will have to undertake all charge of, and be made 
“responsible for all stone; as the stone is used in the works 
“and paid for, he will be charged for it, including percer ge 
“for waste at the above rate. Within one week after tender 
“is accepted, the contractor will hav: to furnish the architect 
“ with a statement of the number of cubic feet of stone he will 
“ require, also (if any) any special size, and should that quantity 
“ fall short of completing the building through miscalculations, 
“ or otherwise of cutting the stone to advantage, or exceed 
“ the quantity required, so that it should be thrown on the 
“ hands of the committee, being the building committee of 
“ said cathedral, he will, in either case, have to pay for any 
“ Joss or losses the committee may sustain though him. In case 
“extra quantity is required, contractor will have to give the 
“architect at least four months clear notice before he will 
“ require it, so as to have it provided, and prevent the stop 

“ of the works.” These terms specifically stipulate that the 
stone shall be furnished to the contractor on the ground at 
8s. 9d. per cubic foot measured in the block on the ground ; 
he was to check the account given to him of the quantity 
before proceeding with the work, and to accept or otherwise 
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the bill of quantity. The stone therefore was to be measured 
on the ground in the block, and the cubical contents settled, 
to be charged to him. Now, under this mode of measurement 
he admits the quantity to be 24,999 cubic feet, which, by his 
statement of measurement, he credits to Respondent, in his bill 
of particulars, at 20, 483 cubic feet, forgetting that in his final 
statement of 16th February, 1860, he makes the quantity to 
be 22,245 cubic feet, and in ne way explains how he makes 
the difference. He cannot evade the terms of the contract in 
this respect by which Respondent's measurement must be 
adopted, nor can the latter be bound to any modification or 
diminution of this part of the contract by any representations 
made to the contractor by the architect without the written 
consent and agreement of Respondent. The claims (for damage) 
for extra cost of labor on the Caen stone from its bad quality, 
is out of the question. Scott says: “ Before the tender was sent 
“jin, there was one or two cargoes of the Caen stone on the 
“ ground which Plaintiff, as was understood, had a right to 
“ operate on before making his tender, and which he did so 
“operate upon. Of the cargoes which arrived subsequently 
“ some were worse and some were better ; on an average they 
“ were of the same quality as those originally on the ground.” 
The contractor therefore knew the stone and made his calcu- 
lations of waste, and of the cost of labor upon it. His being 
required to give in an estimate of the waste was te draw a 
line between the estimates of the contractors for acceptance 
of their tenders, but as his tender was for a block sum, whether 
the waste was great or small, was of no consequence. The stone 
such as it was on the ground, wa: measured and accepted by 
him, and was used and applied in the building. The calculation 
in this respect is altogether a matter for the contractor, and 
must have entered into his consideration in making up his 
block tender. It is not a little strange also that in his final 
settlement, madc up on the 16th February, 1860, record paper 
104, the charge is “ extra labor upon bad Caen stone supplied, 
£375 Os. Od.,” a sum which he has now increased and raised to 
£1277 7s. 6d., also without explanation therefor. There is 
nothing in the record to justify this demand, nor the following 
items of £146 17s. 11d., for time of foreman, &c., nor £1161 
16s. 1d. for other damages of which there is no proof. The 
credits of the account for payment in cash and bonds are 
admitted, the insurance charged deducted, appears to be sus- 
tained by the agreement in the contract, and the deduction of 
$20.05 is also correct. Under all these circumstances, therefore, 
the balance at the credit of Appellant appears to be correctly 
stated by the Respondent at $1795.36, against which Respon- 
dent is instified in setting off amounts paid for repairs upon 
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the structure and such other damage as he may establish 
under his plea of compensation, which being a plea to the 
contract appears to be properly before the court as a plea of 
reconvention to the Appellant’s demand. Therefore, upon the 
whole, the judgment rendered by the Superior Court, less the 
£100 above mentioned, should be sustained. 

MEREDITH, J. : It is obvious that the parties to an agreement 
for the erection of a building such as that in question, con- 
tract in some respect, upon unequal terms. The builder is pre- 
sumed to know the dangers incident to the carrying out of 
his contract, and how those dangers ought to be guarded 
against. Whereas the proprietor is not supposed to be skilled 
in such matters. Partly on this account, and partly from mo- 
tives of public policy, to prevent the erection of badly cons- 
tructed, and therefore dangerous buildings, our law has sub- 
jected masons and other contractors to certain obligations of 
an exceptional nature The rules of law as to these exceptional 
obligations, in so far as they are applicable to cases such as 
the present, are clearly laid down in the judgment pronounc- 
ed by Mr. Justice Day, in the well-known case of Brown and 
Laurie, and that judgment, which was confirmed in appeal, 
is, I believe, generally considered by the Bar and the 
Bench as a correct exposition of the law on this subject. 
In that case Mr. Justice Day observed, “this warranty is 
“equally binding whether the destruction or damage of the 
“ building, arise from the builder's carelessness in the erection 
“ of it, or from putting it upon an unsound foundation.” And 
with reference to the question: whether the employment, by 
the proprietor of an architect, under whom the builder work- 
ed, would relieve the latter from liability ? the same learned 
judge said : “ This is the most favorable aspect of the case for 
“the Plaintiff, because if the proprietor choose to employ a 
“skilled party, like an architect, to look after his interest, it 
“seems only reasonable that the builder should be relieved 
“from lability ; but here again the law is against him, and 
“holds him jointly and severally liable with the architect.” 
Mr. Chief Justice Rolland, than whom on a question to be de- 
cided, by the law of France, as established in this country, a 
higher authority cannot be cited, maintained the same doc- 
trine, and in the course of his judgment observed: “ Dans le 
“cas actuel le propriétaire a contracté, directement avec le 
“ constructeur, qui s'est obligé de suivre les plans d’un archi- 
“ tecte, et par là est devenu responsable conjointement et soli- 
“dairement avec le constructeur, car tous deux devaient con- 
“naître leur art, et le propriétaire qui veut bâtir n'est pas 
“censé connaître si le sol est de nature à supporter les fonda- 
tions.” Since the decision in Brown and Laurie, several im- 
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portant cases have been decided in France involving questions 
such as that which now engages our attention. And I shall refer 
to two of those cases, as showing that the doctrine laid down, 
as already mentioned in our Court, is still strictly enforced in 
France under the code; which, as to this matter, is founded 
on the old law of France. The first judgment to which I de- 
sire to refer is that rendered in the case of Guuderfils vs. 
Bourgeois et al., decided by the Cour Impériale de Bastia, on 
the 7th of March, 1854. The heading of that arret is as fol- 
lows: 2° “ L'architecte est responsable des vices de construc- 
“ tion de bâtiment par lui construit, lors même qu'il n’a bâti 
“que sur le plan, et d'après les indications données par le pro- 
“ priétaire, et avec les materiaux fournis par lui, et qu'il lui a 
“signalé d'avance les vices et les dangers de la construction.” 
The second considerant in that judgment is as follows: “ Con- 
“ sidérant que la responsabilité des entrepreneurs, construc- 
“teurs et architectes repose sur un principe d'humanité, et 
“qu'elle est par cela même, d'ordre et d'intérêt publics ; qu’en 
“cette matière, l'intérêt privé est lié à l'intérêt général, se 
“trouve placé sous sa sauvegarde, et doit recevoir devant la 
“ justice une égale protection ; considérant que le constructeur 
“ou entrepreneur, est responsable, alors même qu'il aurait 
“bâti sur le plan et les indications du propriétaire, avec les 
“ matériaux fournis par celui-ci et qu'il lui aurait signalé les 
“vices et les dangers de la construction projetée.” This judg- 
ment, in so far as it declares that, even if the builder notify 
the proprietor of the danger to be apprehended, that will not 
suffice to shield the builder from responsability, is not op- 
posed to the decision in Brown and Laurie, but simply goes 
beyond it, still however in the same direction. The other mo- 
dern French judgment to which I desire to refer, was ren- 
dered by the Cour Royale d’Aix, as recently as the 16th Ja- 
nuary, 1858; and it is interesting as referring to the esta- 
blished jurisprudence. The general considerants are as fol- 
lows: “ Attendu que, d'après les termes de l’Art 1792, code 
“ Nap., la responsabilité pèse sur l'architecte ou l’entrepreneur, 
“et qu'il a éfé décidé par la doctrine et lu jurisprudence que 
“ la responsabilité de l'entrepreneur, ne cesse point lors qu'il 
“se serait conformé à un devis vicieux. Attendu que le devoir 
“de l’architecte, comme de l'entrepreneur, est d'éclairer le pro- 
“ priétaire sur les vices du devis, et des plans qu'on veut lui 
“faire exécuter, de même que sur ceux du sol—que dans l'un 
“et l’autre cas il y a une parité de motifs pour que sa respon- 
“ sabilité soit engagée, si les vices de la construction, comme 
“ceux du sol, causent la ruine de tout, ou de partie de I’édi- 
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“fice dans le délai déterminé.” (1) On the part of Appellant, 
however, it is contended that the foregoing authorities are 
inapplicable in the present instance, because the foundations 
of the cathedral were not built by him; but, after giving to 
this, as I think, the most important part of the case, much 
anxious consideration, I am of opinion that, according to our 
law, it was the duty of Appellant, before putting up such a 
building, as the cathedral and tower in question, to ascertain, 
as he could easily have done, whether the foundation and the 
soil upon which it was built, were sufficient to support the 
superstructure; and that Appellant is liable for the damages 
resulting from his having failed to do so. I do not question 
the doctrine contended for by the Defendant that “ Le dom- 
“mage causé à autrui ne peut être un principe de responsabi- 
“lité qu'autant qu'elle provient d'un acte, d'une omission, ou 
“d'une faute de celui à qui on l’impute” On the contra- 
ry I hold it to be elementary that no man can be liable 
for damages exclusively attributable to the act of another. 
But where I do differ from Appellant is, as to the preten- 
sion advanced in his factum, upon which indeed, his case 
turns, namely, “ that he had a right tc take for granted, 
“that the foundations were sufficient for the support of 
“the tower which formed part of the original plan.” I am 
of opinion that he had not that right. On the contrary, 
according to the last cited arrét, that of 1858, it was his duty 
as well as that of the architect, “d’éclairer le propriétaire sur 
“les vices du devis et des plans qu’on veut lui faire exécuter, 
“ de méme que sur ceux du sol.” According to the pretension 
of Appellant he would not be liable, even if it were perfectly 
certain that the area of the foundation was per se insufficient 
for the support of the superincumbent weight; whereas in 
that case I think there could not be even a doubt as to the 
liability of Appellant. I also agree with the other judges of 
this Court in thinking the judgment of the Superior Court 
right as to the measurement and alleged excess of waste in the 
use of Caen stone; and also as to the extra premiums for in- 
surance objected to by Appellant, and do not think it neces- 
sary to add to the observation already made as to these points. 
There is, however, one point in this case which I cannot view 
in the same light in which it appears to have been regarded by 
the learned judge in the Court below. It is as to the effect that 


(1) Journal du Palais, vol. 19 for year 1858, p. 1223, see on this sub- 
ject, in addition to authorities cited in Brown and Laurie: Journal du 
Palais, vol. 32, p. 372, arrér of Cour de Cassation, 11th March, 1839, Cour 
Royale de Bourges. Pasicrisie Françaisr, 1842, 2 part., page 73, 27th Nov., 
1840; Journal du Palais, vol. 56, p. 519, arrét of Cour de Cassation, 9th 

ay, 1851. 
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ought to be given to the resolution of the building committee 
bearing date the 24th August 1859. The Hon. George Moffat, 
the Chairman of the Building Committee, in explanation of 
the circumstances which led to the passing of that resolution, 
says: “In consequence of the sinking of the tower, and the 
“ repairs which it necessitated, Scott, the architect, was ins- 
_ “ tructed to direct Plaintiff to make these repairs. The Plain- 
“ tiff refused to do them unless he was authorized to charge 
“them as an extra. I think the question was more than once 
“ before the committee, but I cannot exactly remember how 
“often. Finally, upon Scott's representation to the committee, 
“ or board, that the repairs would not amount to a large sum, 
“ the committee was induced to pass this resolution, rather 
“ than have a difficulty with the contractor. I cannot, at this 
“ distance of time, recollect the precise amount that Scott na- 
“ med as the probable cost of work, but the impression on my 
“mind is that it was very considerably under one hundred 
“ pounds.” Dr Fulford, the Bishop of Montreal, and Dr Jones 
both members of the Building Committee, also prove, in effect, 
that the committee were made aware that Appellant had refu- 
sed to make the required repairs at his own expense. There- 
upon, and in consequence of the representations of their own 
architect, Scott, a resolution, in the following words, was 
adopted by the building committee. (1) After the passing of 
this resolution Appellant made certain repairs rendered ne- 
cessary by the sinking of the tower, which, Scott says, were 
done by Plaintiff under the resolution of which the above isa 
copy. The charges of Appellant, for the repairs certified by 
Scott (deducting $20.5) charged for work which does not ap- 
pear to have been finished, amout to, say $2882.10. But that 
sum includes charges amounting to $198.32 which, upon the 
face of the accounts, appear to have been made before the 
passing of the resolution of the 24th August, 1859, and there- 
fore are not chargeable under it, $198.32. The Appellant in 
the said sum of $2882.10, also charges several sums, forming 
in all $1521.36, for repairs made partly before and partly af- 
ter the date of the resolution. And as we cannot say what 
part of the last mentioned repairs was made after the resolu- 
tion, Appellant, for the present, cannot have credit for any 
part of the said sums of $1521.36. According therefore to the 
present state of the record, it appears that repairs to the 
amount of $1162.42 were made after the resolution of August 
1859, $1162.42. That the charges thus made by Appellant for 
the repairs in question greatly exceeded what the building 
committee supposed they were likely to cost, is beyond doubt. 


(1) See supra p. 437. 
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Indeed, the evidence satisfies me that the resolution relied on 
by Appellant was adopted by the building committee in con- 
sequence of their having been led to believe by Scott that the 
required repairs could be made for a comparatively small sum, 
such as £80 or £90. It is obvious however, that even if, as I 
believe, the resolution in question was passed on an under- 
standing such as contended for by Respondent, Appellant can- 
not be bound by that understanding unless he was in some way 
a party to it. The members of the Building Committee do not 
exactly agree as to the statement made by Scott upon the occa- 
sion of the passing of the resolution. George Smith says: “Scott, 
“the architect, made a statement on that head as coming 
“from Plaintiff;” and the same witness also says: “ Scott 
“ stated to us that Wardle would do the repair for £80 or £90.” 
Dr Jones does not recollect that Scott made the statement as 
coming from Appellant ; on the contrary, he says: “ My im- 
“ pression is that the sum mentioned by Scott was under one 
“ hundred pounds. I understood this to be Scott’s opinion, and 
“ I did not understand that he gave the amount as coming 
“from Wardle. All I recollect his saying about Wardle, was, 
“ that he refused to make any repairs.” Dr Fulford, the Bishop, 
in answer to the question: “ Did you understand Mr Scott to 
“say that the Plaintiff, Wardle, would do the repairs for the 
“ sum mentioned ?” — says: “I do not remember his mentio- 
“ning that, he gave us the amount as his own estimate, which 
“ he never corrected afterwards, except as mentioned above. ” 
“ The Honorable George Moffat, the chairinan of the commit- 
“tee, says: “Scott did not, before or at the time of the 
“ passing of the said resolution, lay before the committee or 
“ mention to them, what the particular repairs consisted of. 
“ Scott did not report to the committee that Plaintiff would do 
“ the repairs for the sum he mentioned, less than one hundred 
“ pounds: he expressed his own opinion, based, as I under- 
“ stand him to say, upon conversation with Plaintiff.” This, 
it seems to me, bearing in mind the evidence of Scott, is most 
probably what occurred upon that occasion. But, be this as 
it may, in order to connect Appellant with any understanding 
on the part of the Building Committee, we must have evi- 
dence, not merely as to what Scott said to the committee, 
but also as to what Appellunt said to Scott, and as to the 
latter point we have no evidence excepting that of Scott, 
who says: “Being asked to state the precise circumstances 
“under which the resolution, was passed, I have to explain 
“ that when it becaine necessary to repair the damage caused 
“ by the sinking of the tower, the Plaintiff expressed the wish 
“ that the work should be stopped until he could come to an 
“ understanding with the committee. A conference was then 
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“ held between Plaintiff, Defendant and myself, when Plain- 
“ tiff stated that he thought the cost of the work would not 
“ exceed, judging trom appearances, seventy to eighty pounds, | 
“ but that he ceuld not give a tender until he took out the 
“injured stone. I communicated this to the committee, 
“ stating at the same time, that, according to my calculation, 
“ the cost would be two hundred and fifty to three hundred 
“pounds. As far as I remember the committee insisted that 
“ Plaintiff was responsible for the work.” There is nothing 
in this evidence tending to show that Appellant was then 
willing to undertake the repairs for from £70 to £80: it is 
true that he said “that he thought the cost of the work 
“ would not exceed, judging from appearances, £70 to £80”; 
and if there were grounds for saying that Appellant made 
this statement, which afterward proved to be erroneous, 
fraudulently, and with a view of leading Respondents into 
error, it would be the duty of the court, had the point been 
raised by the pleadings, to prevent Appellant from profiting 
by that error. But there is neither direct proof, nor, under 
the circumstances of the case, any ground for presuming, that 
in making the statement proved by Scott, there was any 
dishonest intention on the part of Appellant. Moreover, the 
point is not raised by the pleadings, Respondent having, as I 
think, very properly abstained from charging Appellant with 
having made the statement for the purpose of misleading the 
Building Committee. For these reasons, I think Appellant 
has a right to take advantage of the resolution of the 24th 
August, 1859, according to its terms; and I therefore am of 
opinion that he is entitled to charge the repairs made after 
the date of that resolution, and covered by it, as extra work. 
This much, at least, is plain, That, whatever may be the 
amount claimable by Appellant, under the resolution, it 
cannot Le contended that the resolution was intended to be 
wholly inetfectual. On the contrary, it is certain from the 
evidence of the members of the committee, that the resolution 
was passed upon the understanding that it should give the 
Appellant a right to charge for the repairs as extra work to 
the extent of £80 or £90 ; and yet the claim of Appellant had 
been adjudicated upon exactly as if that resolution had not 
been passed; and I am of opinion that, in this respect, 
Appellant has reason to complain of the judgment of the 
Court below. I have not come to this conclusion without 
considering the assertion in the factum of Respondent, that 
there is no procf to connect the resolution “with any specific 
“items of charge contained in Plaintiffs statement of account 
“filed.” But the pretension cannot, I think, be maintained. 
It is proved, and is beyond doubt, that, before the resolution 
TOME X. 29 
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was passed, Appellant refused to continue to make the repairs 
rendered necessary by the sinking of the tower; that, in con- 
sequence of his refusal, and in order to induce him to make 
those repairs, the resolution was passed ; and that immediately 
afterwards Respondent continued and completed the repairs, 
which he had previously refused to make. These facts speak 
for themselves, and if further evidence as to this point were 
necessary, which in my opinion is not the case, we have the 
evidence of Scott, who says those works were done “on 
“ authority of the resolution or minutes of the committee.” 
It has been contended that no part of the claim for the dis- 
puted extra work can be allowed ; because a memorandum in 
writing as to the cost of that work was not made as, it is 
said, was necessary under the contract. The answer to that 
objection is plain and conclusive viz., that the parties had 
power, by common consent, to deviate from the original con- 
tract, and, acvording to the proof, they appear to have done 
so, with respect to the repairs in question. I may add, that, 
if the objection now being considered be well-founded, it 
would follow, not that the claim of Appellant should be 
restricted to about £100, but that it should be wholly reject- 
ed. But, although Appellant may have, as I believe he has, 
a right to charge for the repairs as extra work, it does not 
follow, as Appellant seems to think, that Respondent was 
bound to tender the amount thus claimable by Appellant. 
The injury caused to the cathedral by the sinking of the 
tower has been, in part, remedied by the repairs for which 
Appellant charges. For the injury thus caused, to the extent 
that it has been so repaired, it may be contended that Res- 
pondent can make no claim. But a great part of the injury 
caused by the sinking of the tower has not been remedied 
and cannot be remedied by repairs such as those made by 
Appellant ; and for the injury thus remaining unrepaired (if 
our view of the responsibility of Appellant be right), Respon- 
dent has certainly a claim for damages, which he has a right 
to set off by way of compensation against the balance that 
otherwise would have been payable to Appellant. The Res- 
pondent, therefore, was not bound to make a tender of the 
amount payable for the repairs in question; but Appellant 
has a right to charge that amount as extra work, and it will 
be available to him towards discharging the claim of Respon- 
dent for damages, or otherwise, according to the amount of 
the claims which the parties respectively may be found to 
have against each other. 

The following was the judginent of the Court of Appeals: 
“ The Court, considering that there is no error in the judgment 
“ appealed from rendered by the Superior Court for Lower 
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“ Canada, sitting at Montreal, in the district of Montreal, on 
“ the twenty-fourth day of February, 1862, save and except 
“ in the particular sum of money and under the considerations 
hereinafter mentioned doth affirm the said judgment, save as 
follows : Considering that certain repairs required to be done 
to the cathedral caused by the sinking of the tower thereof, 
were under discussion between the parties, but were by law 
and by the stipulations of the contract between Defendant 
Appellant, at the charge and risks of Appellant, and who was 
thereby liable to make and complete the same at own cost and 
expense ; considering that the building and finance committee 
for the erection of the cathedral, acting on behalf of Defendant, 
he being one of them, by way of compromise between the 
parties with the view to avoid altercation with Appellant, and 
to prevent delay in the use of the cathedral, and acting under 
the distinct impression and belief from the representations of 
Appellant, and of the architect employed under the terms 
of the contract, as to the limited amount of the costs of the 
repairs, not to exceed four hundred dollars, were willing to 
allow to Appellant the said sum, for the said repairs to be 
made by him and considering that the committee, acting as 
aforesaid, and under the said impression and belief, did by 
their resolution, dated the twenty-fourth day of August 1859, 
allow said repairs to be charged by Appellant as extra works, 
This court doth allow to Appellant the sum of four hundred 
dollars, to be by him charged as and for extra works, and to 
that extent doth reform the said judgment of the Superior 
Court, sitting at Montreal, on the twenty-fourth day of Febru- 
ary, 1862, and doth reform the judgment in the particular 
aforesaid, thereby making the balance upon the contract due 
as and for extra work, after deduction therefrom of the charges 
for insurance as in the judgment set out, the sum of $2125.36 
leaving the same subject to compensation as in and by the 
judgment is mentioned and ordered, (the honorable Mr. Justice 
MEREDITH, dissenting as to the amount allowed to Wardle for 
work done by him in pursuance of the resolution of the twen- 
ty-fourth day of August, 1859; herein befure mentioned.) 

In pursuance of the order of the court of the 24th of 
February, 1862, experts were appointed, who made a report 
(afterwards set aside for irregularity) of the amount incurred 
to repair the damage to the building, and ultimately, on the 
21st of February, 1857, other experts having been appointed, 
the final report of experts of the cost of repair was made and 
homologated by the court estimating the cost at an amount 
much in excess of the apparent balance of $2,195.36 found 
due to Appellant, viz., $29,875 (or about £7,500) plus £232 8s. 
9d. already expended by Respondent in repairing three but- 


452 RAPPORTS JUDICIAIRES REVISES 


tresses of the tower. Afterwards, on the 17th of April, 1867, 
the Superior Court, Mr. Justice BERTHELOT presiding gave 
judgment, holding the allowance of $2,195.36 compensated and 
extinguished by the estimated damage of $29,875, and dis- 
missing Plaintiff's action with costs. From this judgment Appel- 
lant appealed, on the merits, to the Court of Queen's Bench 
with a view of raising the whole case before the court, and on 
the 9th of December, 1868, that court consisting of DUVAL, 
C.J , CARON, BADGLEY, and DRUMMONR, JJ., (Mr. Justice CAKON 
dissenting) confirmed the Judgment of the Superior Court. 
Here follow the remarks of the judges of the Court of Queen’s 
Bench in rendering that judgment : 

Duval, Ch.-J., said that, in consequence of the judgment 
already rendered by this court, it was unnecessary to enter 
into detail of the reasons which influenced the court to confirm 
the judgment appealed from. No doubt it was a very hard 
case for Appellant, who was proved to have done his work in the 
best style, but, however harsh the law might be in making 
the builder liable under the circumstances of this case, the 
court was neverthless bound to administer the law as they 
found it. 

Caron, J., dissented, and spoke as follows: Appel du juge- 
ment de la Cour Supérieure, à Montréal (BERTHELOT, Juge), 
17 avril, 1867, homologuant le rapport des experts produit le 
22 février, 1867, en exécution du jugement de la Cour d’Appel 
du 4 juin, 1864, confirmant celui de la Cour Supérieure (SMITH, 
Juge), Montréal le 24 février, 1862. L'action qui a donné lieu 
à tous ces jugements était par l'Appelant Wardle, contre |’In- 
timé représentant un comité de membres de l'église Anglicane 
à Montréal, chargé de faire construire une église y située, 
nommée The Christ Church Cathedral, dont l’Appelant était 
l'entrepreneur, suivant contrat. L'action était portée pour 
£5000. La défense est très détaillée. La seule question impor- 
tante soulevée par les prétentions respectives des parties est 
de savoir, “ si, sous les circonstances établies dans la cause, tant 
par les actes et contrats produits et prouvés, que par les autres 
preuves, l’Appelant est responsable de l’affaissement (sinking) 
survenu à la tour et au clocher de la dite église, après sa cons- 
truction, et des dommages qui en sont résultés. Si l’Appelant 
est responsable, la somme qui lui revient pour les causes 
mentionnées en son action, fixée assez correctement probable- 
ment, par le jugement dont est appel mentionné plus haut 
(4 juin 1864), à $2195.36 est beaucoup plus que compensée par 
les dommages causés à l'Intimé par suite de l'affaissement qu'a 
éprouvé la bâtisse, lesquels sont estimés à la somme de $29,000 
et plus par le rapport d'experts homologué par le jugement 
dont est appel. Si, au contraire, l'appelant n'était pas respon- 
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sable, il lui serait dû $2195.36 qui lui sont allouées, par le 
jugement de la Cour d’Appel du 4 juin, 1864, lequel pour cette 
partie du moins, et pour toutes les difficultés soulevées dans la 
cause quant aux questions de ce qui pouvait être dû sur le 
contrat, doit être regardé comme final et mettant fin à toutes 
contestations, quant à la qualité et à la quantité de la pierre 
fournie et livrée, et quant à la manière de la mesurer ; quant 
aux dommages résultés de la mauvaise qualité, quant aux 
additions et extras faits et réclamés par |’Appelant, tout cela 
a été réglé définitivement par le jugement de la Cour d'Appel 
susdit, et il serait oiseux d'y revenir, quoique l’on en ait parlé 
longuement lors de l'audition du présent appel dans le terme 
dernier. En référant à ce jugement, l'on trouvera que celui de la 
Cour Supérieure, dont il était appel (24 février 1862) est con- 
firmé, excepté quant à la somme de $400 ajoutée à celle qui, par 
le susdit jugement, avait été accordée à l'Appelant, tout en lais- 
sant cette somme sujette à la compensation admise et prouvée en 
la Cour Superieure, pour établir laquelle, l'expertise y men- 
tionnée avait été ordonnée, cette expertise n'étant nullement dé- 
rangée par la Cour d'Appel. Si telle est la portée du jugement du 
4 juin, 1864, il semblerait que toute la contestation dans la pré- 
sente instance se borne à savoir si le rapport qu'ont fait les 
experts nommés par le jugement du 24 février 1862, et men- 
tionné plus haut, est bon et valable et doit être approuvé, 
comme il l'a été par le juge Berthelot, par son Jugement qui 
donne lieu au présent appel. Il paraitrait qu'après le jugement 
de la Cour d'Appel, tout ce qui restait à faire par la Cour 
Supérieure à qui le dossier était renvoyé, était de mettre à 
exécution la partie du jugement du 24 février 1862 qui ordon- 
nait l'expertise, afin de déterminer le montant des dommages 
reconnus exister et que la cour reconnaissait succeptibles d'être 
opposés en compensation à la somme restée due à l’Appclant. 
Si cette manière de voir est correcte, la conséquence est que 
la question de la responsabilité de l’Appelant pour les dom- 
mages résultés des causes susmentionnées a été comme tout le 
reste réglée définitivement par le dit jugement, et il paraitrait 
que l'on n'aurait pas du renouveler des discussions qui étaient 
devenues oiseuses, et dont la eour ne pouvait plus prendre 
connaissance, puisqu'elle les avait jugées définitivement. Il est 
probable que ce n'est pas ainsi que la chose a été considérée 
par les parties, puisque la cause a été, tant verbalement que 
par écrit plaidée sur tous les points de même qu'elle avait 
pu l'être lors des auditions précédentes. La cour paraît avoir 
été de l'avis des parties intéressées, puisqu'elle les a laissées 
faire sans aucune remarqne. Dans la crainte que je me 
trompe dans l'appréciation des circonstances, je m’occuperai 
de l'importante question qui s'est traitée dans la cause et que 
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jai posée plus haut, savoir: “ Sous les circonstances prouvées 
et établies, l’Appelant est-il responsable des dommages résultés 
de l’affaissement de la tour et du clocher ? ” La Cour d'Appel 
unanimement, et le juge de la Cour Supérieure qui a rendu le 
jugement, ayant décidé que l’Appelant était responsable, c’est 
avec répugnance que je me trouve entretenir une opinion con- 
traire, et, pour cette raison, et aussi parce que cette opinion, 
dans le cas actuel du moins, doit être en pure perte, puisqu'elle 
ne peut changer le jugement rendu, je me contenterai d'exposer 
succinctement Jes raisons qui me font croire que |’ Appelant 
n'est pas responsable, et que le jugement qui lui impose cette 
responsabilité est injuste et illégal, et que son action aurait dû 
être maintenue et jugement rendu en sa faveur pour $2195.36. 
J’admets bien distinctement que l'entrepreneur, même lorsqu'il 
agit sous la surveillance et direction d’un architecte choisi par 
le propriétaire, et dont, par le contrat il s'est obligé de suivre 
les ordres, est cependant responsable des vices du sol sur lequel 
il construit, et peut être condamné soit seul, soit solidairement 
avec l'architecte aux dommages qui en résultent au proprié- 
taire. J’admets que les principes émis dans la cause de Browne 
et Laurie (3 R. J. R. Q, p. 27.) sont parfaits, tels qu'appliqués 
aux faits dans cette cause et que le jugement du juge Day 
est remarquable quant à la clarté et la logique avec laquelle 
il a été rendu, mais les principes sur lesquels il est bâsé ne 
sont nullement applicables au cas de l’Appelant. La preuve 
établit que l'ouvrage qu'il a fait est aussi bien que possible, 
ce nest pas à cette cause ni au défaut des matériaux employés 
que l'affaissement en question peut être attribué, c'est au 
vice des fondations qui étaient insuffisantes vu la qualité du 
sol sur lequel la construction devait être faite. Or, les fondations 
ont été faites par Browne et Watson, en vertu d’un contrat 
spécial fait entre eux et l’Intimé auquel l’Appelant n'avait rien 
eu à faire, lequel a été exécuté, sans interventien aucune de 
la part de l’Appelant, sous la direction et surveillance d'un 
architecte (We ls, depuis décédé), choisi par l’Intimé, ces fon- 
dations devant étre exécutées d’aprés les plans et spécifications 
mentionnées au contrat et suivant les ordres de l'architecte. 
La chose s’est passée ainsi que convenue, L'Intimé a été telle- 
ment satisfait de la manière dont ces fondations ont été faites 
par Browne et Watson, qu'il a fait avec les mêmes un autre 
contrat par lequel il les a chargés de construire sur ces fon- 
dations deux pieds et demi de mur en sus, ce qui a aussi été 
exécuté. Ce n'est qu'après l'exécution de ces deux contrats que 
l'Intimé a fait publier ses demandes pour soumissions pour 
construire le reste de la bâtisse, y compris la tour et le clocher 
Cette manière de procéder n’indiquerait-elle pas que l’Àppelant 
considérait cette partie de l'ouvrage tellement importante qu’ 
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voulait en faire une tâche expresse et particulière, séparée et 
distincte du reste, afin que l'on pût ensuite sans danger, ériger 
le reste de la construction. Cette précaution plus qu'ordinaire 
et assez singulière était surtout une indication que tout le 
soin nécessaire avait été pris quant à la suffisance et la solidité 
des fondations faites sous de pareilles circonstances. Les sou- 
missionnaires et l'Appelant n'étaient-ils pas après cela jus- 
tifiables à prendre pour admis que l'on pouvait sans danger 
exécuter le plan pour lequel ils contractaient et l’asseoir sur la 
fondation pratiquée avec tant de soin. Ces circonstances me 
paraissent justifier la prétention de l’Appelant, quand il dit 
que les précautions prises par l’Intimé exemptaient l’Appelant 
de l'obligation de regarder aux fondations et d'examiner la 
qualité du sol et l'étendue qui leur avaient été donnée. Il avait 
raison de croire que tous les calculs avaient été faits, et que 
l'on aurait pris en mauvaise part l'intervention qu'il aurait 
voulu faire à ce sujet. Ces circonstances extraordinaires et 
exceptionnelles différencient notre espèce de tous les précédents 
que l'on a cités et que l’on peut citer sur le sujet. Je maintiens 
que l’Appelant n'était pas tenu de regarder aux fondations; 
il pouvait bâtir dessus en toute sûreté ; si elles n'étaient pas 
suffisantes, comme Ja chose est constatée, parce qu'elles n’ont 
pas été faites assez étendues, c’est la faute de l’Intimé ou de 
ceux quil a employés pour les faire, et c'est à eux qu'il doit 
s'adresser pour se faire indemniser. Autrement, il aurait deux 
recours, celui contre le premier entrepreneur et le premier 
architecte, et un autre contre l’Appelant et le second architecte 
anquel il était tenu de se conformer. Mais indépendamment 
des faits particuliers qui viennent d'être énumérés et qui diffé- 
rencient cette cause de toute autre à laquelle l’on puisse référer, 
l'on peut poser en principe que le propriétaire qui emploie 
successivement plusieurs entrepreneurs pour la confection 
d’une bâtisse, ne peut les tenir responsables chacun que pour 
la partie de l'ouvrage qu'il a exécuté. Cette proposition est 
établie par nombre d’autorités citées par l’Appelant et plusieurs 
autres, et entre autres 1 vol Fremy-Ligneville, législation des 
bâtiments, n* 91,92; 3 Nouveau Dénisart, vbo Bdtiments, 
p. 313-14. D'après ces autorités et pour les raisons exposées 
plus haut, si la cour n’est pas liée par les jugements déjà ren- 
dus, je suis d’avis que le jugement devrait être réformé et le 
Défendeur condamné à payer à l'Appelant la somme de $2195. 
36 intérêt et dépens. Si le jugement déjà rendu doit rester, je 
me contenterai d'exposer mes raisons, et de dire que si j'avais 
fait alors partie de la cour je n'aurais pas concouru dans ce 
‘ugement. Ça me laissera libre pour l'avenir. 

BADGLEY, J.: Said he had already stated his view of the 
case, on the occasion of the previous judgment being rendered 
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DrumMonpD, J.: Was unable to be present, owing to illness, 
but he signed the judgment (as provided by statute) which 
confirmed the judgment appealed from purely and simply. 
Judgment of court below confirmed. From this judgment, and 
upon the merits of the whole case, the appeal was brought. 

Mr. Horace LLoyp, Q. C., and Mr. J. MORGAN Howarp, 
for Appellant : The questions raised by this appeal involve the 
legal effect, by the law of Lower Canada of a building con- 
tract entered into by Appellant and Respondent. The two 
material points are : First, is the builder,acting under the orders 
of the architect chosen by his employer, under such a con- 
tract as was entered into here, liable? And, secondly, sup- 
posing him to be so, is he liable for the defect in the founda- 
tions made by a former builder ? The works contracted for 
have been performed, and, with the extras occasioned by the 
sinking of the Tower, certified and approved by the architect. 
The contract must be constructed by the law of Lower Ca- 
nada and though the Code Civil of Lower Canada was passed 
and promulgated since the date of the contract, and would 
not, therefore, be the rule of construction, yet as the enactments 
in the Lower Canada Code regarding building contracts are, 
in fact, similar to those of the Code Civil of France, which is 
founded on the Roman Law, Codex, lib. VIII, tit. x11, No. 8; 
Domat, Civil Law, B. I, tit. 4, ss. 8, 9, the law under that 
Code is applicable to the present case. Art. 1688 of the Code 
Civil is declaratory of the existing law of Lower Canada ; it 
enacts that “If a building perish in whole or in part within 
ten years, from a defect in construction, or even from the un- 
favourable nature of the ground, the architect superintending 
the work, and the builder, are jointly and severally liable for 
the loss.” This enactment is nearly identical with art 1792 of 
the Code Napoleon, and its effect and interpretation will be 
found very fully treated of in the notes to that article by Si- 
reys Comm. on the Code Napoleon, art. 2270, Tom I, p. 845. 
Our contention is, that as the foundations were not contract- 
ed for or executed by Appellant, he is not liable in respect of 
any fault or defect in their execution, nor for any defect in 
the condition of the soil upon which they were built. By the 
French law the contract binds us to put the building on the 
foundations as they stood, and therefore, if, as it turned out, the 
foundations were faulty, Appellant was not liable: Pinart and 
Aubry v, Thierry, Cour Royale de Paris, 1845. Journal du Pa- 
lais, Pt. I, p. 139 ; Oach v. Rowssille ; Sirey, Recueil Général 
for 1864, Pt. II, p. 153 ; Bulla v. Firino, Le Droit, 26th of Fe- 
bruary, 1870; Boileux, Comm. sur le Code Civil, Tome, VI, 
pp. 187-189 ; Lepage, Lois des Bätiments, Tome II, pp. 30, 40 ; 
except where the plans have specific defects: Ville de Dijon, 
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v. Hérétiers Montfew; Cour Royule de Dijon, 10th of Janua- 
ry, 1816. In this case the plans and drawings of the Cathe- 
dral were not made by Appellant, but by an architect em- 
ployed by Respondent ; the architect, not Appellant, therefore, 
is liable for the defect: Fremy-Ligneville, Legisl. des Bdti- 
ments, Nos. 91-92; Pothier, tit. Louage Pt. VII, c. 2, s. 2. The 
passage in Pothier is expressly referred to by the Codification 
Commissioners in their fourth repart, p. 99, upon which art. 
1688 of the Lower Canada Code is foundcd. The case of 
Pinart and Aubry v. Thierry, in the Cour Royale de Paris, 
llth of January, 1845, Jour. du Palais, Pt. 1, p. 139, is in 
point. There Aubry, the Proprietor, brought an action against 
the Architect four years after the works were finished. It 
appeared by the expertise ordered, that the sinking or giving 
way (affaissement) of the timber arose from the “ mauvaise 
disposition des plans de Charpente,” and Thierry, the Con- 
tractor, was brought into the suit by the Proprietor, who 
demanded a joint and several condemnation against him and 
the Architect. The Contractor pleaded that he had exactly 
conformed to the plans of the Architect Pinart. The judg- 
ment held the Architect responsible, notwithstanding his offer 
to prove that the Proprietor had interfered : Harang v. Taxile, 
Paris, 17th of November, 1849; Dalloz, Recueil Général for 
1850, Pt. IL, p. 206; Gruiel v. Leclerc, Conseil d’Etat, Sirey, 
Recueil Général for 1857, Pt. I, p. 779, 5th of February, 1857 ; 
Angros v. Joanne, Dalloz, Recueil Général, 1848, Pt. IE, p. 65 ; 
Lambert's Case, decided by the Parliament of Aix, 24th of 
May, 1740; Nouv. Denizart, Tom. III, pp. 312-314. We 
maintain, therefore, that the whole of the work done by the 
Appellant being the subject of a written contract, execut- 
ed in strict accordance with such contract, and duly certified 
by the Architect, the Contractor, Appellant, is exempt from 
all liability in respect of the defective foundations, and that 
he cannot be made answerable, either alone, or jointly with 
the Architect, for such defects. The case of Brown v. Laurie 
decided in the Superior Court at Montreal, and on appeal 
heard in banc, was referred to by the Court below, and will, 
no doubt, be relied on by Respondent. It is, however, suffi- 
cient to say that that case was not appealed to this Tribunal, 
and has only the authority, if any, of the Courts in Canada, 
and is open to review ; it is also observable that in that case 
the liability for the vices du sol was clearly raised by the 
pleadings, which it was not in the present case. With regard 
to the claim in respect of the Caen stone, and defects in that 
supplied by Respondent to Appellant, Appellant never agreed 
that the stone upon the ground at the time of his tender 
should be taken as a sample of that to be subsequently deli- 
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vered to him; and he could not be held liable for any damage 
occasioned by the badness of the stone he was compelled to 
use. We maintain, that the injury to the Cathedral not being 
caused by Appellant but resulting from the soil, planning, 
foundations, or bad quality of stone, for which he was not 
responsible, he was entitled to be paid his claim for repairs 
rendered necessary by such defect, done by him under the 
authority of Respondent and that he was entitled to compen- 
sation for loss on account of the damage occasioned by the 
defective nature of the foundations. 

Sir R. Palmer, Q. C., and Mr. H. M. Bompas, for the Res- 
pondent: By the Canadian Law, a Builder 1s responsible for 
all defects in the foundations and mode of construction of the 
buildings erected by him. This liability is not removed by 
the fact of his acting under the orders of an Architect of 
his Employers and following his plans. His liability extends 
te the building on insufficient . foundations, though made by 
another builder: Brown vs. Laurie; Macdonald vs. David 
(1); Wardle vs. Bethune (2). These cases are the rule for 
the construction of Art. 1688 of the Civil Code of Lower 
Canada. That article is not identical with Art. 1792 of the 
Code Civil, though founded on it. By the Code Civil the 
building must be construit à prix fait, and the Builder 
and Architect are not made “jointly and severally” liable, 
as by the Lower Canuda Code; and the authorities which 
seem in favour of Appellant are to be explained by their 
not being contracts at a fixed price, and, therefore, not with- 
in the Art. 1792 of the Code, but are left to the general 
law, as was the case of Ooche vs. Rousille, Surey, Recueil Gé- 
néral, 1864: cited by Appellant. The case of Pinart et Au- 
bry vs. Thierry was not heard in the Cour de Cassation and, 
therefore, not of the highest authority. Against the authori- 
ties cited for Appellant upon the present French law, the fol- 
lowing authorities are to be set, and, we submit, they clearly 
turn the scale Pochon vs. Bourg Achard, Dalloz, Recueu 
Général, 1835, Pt. I, p. 131. Troplong’s Comm. on the Code, 
Art. 1792, Tome IL, p. 993, shows that the Builder’s responsi- 
bility is not removed even by giving notice to the employer 
of the danger, and that he must not comply with his em- 
ployer’s request; Michel vs. Piederache vs. Ville de Rennes, 
Dalloz, Recueil Général for 1839, Pt. L, p. 105, a decision of 
the Cour de Cassation, affirming that of the Cour Royale, and 
showing that the Builder is responsible, though he be under 
the absolute control of an Architect, so also Grivot vs. Beau- 


(1) 14 L. C. R., p. 31 et 8 J., p. 44. 
(2) 8 L. C. J., p. 289, et supra, p. 429. 
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jus, Dalloz, Recueil Général for 1842, Pt. IL, p. 56; and Lucas 
vs. Bigot, Dalloz, Recueil Général for 1868, P. IL, p. 160. It has 
been even said that the Builder cannot, by so stipulating in his 
contract, relieve himself of his responsibility : Troplong, Tom. 
IL, p. 993. The French law before the Code Napoleon is, if 
possible, still more strongly against Appellant : Bourjon, Cou- 
tume de Paris, Liv. VI., tit. 2, ch. 9, note 8; Ferrier, Grand 
Coutume de Puris, Tom. I, p. 684, No 19, tit. “ Prescription,” 
Art, 113; Denisart (1771), Tom. I., verbo “ Batiments,” Art. 
10, 11, 12; the latter making it clear, that the Builder was 
not relieved by following plans and designs as is also clear 
from Nov. Denisart, Tom. IIL, p. 314, and Merlin, Rép. verbo 
“ Batuments,” ss. 6 and 7. This last authority expressly says, 
that the Builder is liable for the failure of the foundations and 
Troplong, commenting on Art. 1792 of the Code Napoleon, is 
to the same effect. In the passage cited by the Appellant's 
Counsel from Pothier, he is not dealing specially with buil- 
ding contracts. In Lambert's case, Nouv. Denisart, Tom. III, 
p. 113, relied upon by Appellant, a guaranty is recognized of 
a wider kind on the part of the builder than mere responsi- 
bility for his own department of work. In Brown vs. Laurie 
(1) it was held that the Builder is responsible for the Vices du 
sol, although he be bound by his contract to follow certain 
plans and specifications under the direction of an Architect 
employed by the proprietor. That case is on all fours with 
this case, and virtually decides this appeal. All the authorities, 
both on the old French law, as well as the decisions on the 
Code Civil are collected and commented on in the two several 
reports of that case, and it is certainly no objection that it 
was not appealed to this Court. The last decision of the case 
in 1854 was by the Court in banc, on appeal from the Supe- 
rior Court at Montreal. If the obligation to answer for the 
foundations is a necessary part of the obligation to warrant 
the stability of the building, how can a distinction be made 
between a Builder building on his own foundations, and a 
Builder building on the foundation made by another Builder ? 
And if a Builder is not relieved by following the directions of 
the Architect, how can he be relieved by the fact that the 
foundations were already laid from the duty of examining 
them, or even by the fact, if that was the fact here, that Res- 
pondent was satisfied with the foundations. The codification 
Commissioners for Lower Canada refer in their fourth Report 
p. 99, art. 76, in their original draft of Art. 1688 of the Code, 
to Domat, Bourjon, and Brown vs. Laurie, and that reference 
shows that Brown vs. Laurie was considered good law. The 


(1)3 R.J. R. Q., p. 27. 
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element of public policy is not to be lost sight of. The buil- 
ding contracted for has never been accepted by the Respon- 
dent, so as to entitle Appellant under the terms of the con- 
tract to payment of the balance that may be due to him. 

Their Lordships reserved judgment which was now pro- 
nounced by Sir JOSEPH NAPIER. 

This was an appeal from the judgment of the Court of 
Queen’s Bench of Lower Canada, at Montreal, in an action 
that arose out of a contract for building the new cathedral 
church of that city. A finance and building Committee, of 
which Respondent was a member, having been duly appointed, 
Wills, of New-York, an architect, was instructed by them, in 
February 1857, to prepare plans and drawings for the erection 
of the cathedral and the execution of the works thereof, inclu- 
sive of the foundations and works thereto relating. These 
plans having been prepared and approved, Brown and Watson, 
builders, of Montreal, were employed to dig trial pits in the 
site selected for the proposed cathedral, for the purpose of 
testing the character and fitness of the soil. The charges for 
this work were certified by Wills, and paid by the committee. 
Wills having died, Thomas S. Scott, of Montreal, on the 29th 
April, 1857, was appointed. by the committee as their architect, 
on the understanding that the plans and designs of Wills 
were to be strictly followed and adhered to, and that all other 
necessary plans were to be made and properly prepared by 
Scott himself. Brown and Watson having made a tender, which 
was accepted, for the execution of the work of the foundation, 
a formal agreement was entered into and duly executed on 
the 7th of July, 1856, by Brown and Watson, and also by 
Respondent. It was agreed that the work was to be done 
according to the plans or drawings thereof made by Wills, 
and in strict conformity with specifications thereunto annexed 
and made part of the contract. The document con taining these 
was headed, “ Specifications of excavators’ and masons work 
required to be done, and materials furnished, for the foundation 
walls of Christ Church Cathedral, Montreal according to plans 
prepared by the late Frank Wills, architect.” It was signed by 
Thomas S. Scott, architect, and bears date in May, 1857. The 
work so undertaken was completed by Brown and Watson, in 
accordance with their contract, and was delivered up to the 
committee, who accepted and paid for it. The committee next 
proceeded to advertise for tenders, “ for the erection of the 
cathedral,” and announced that pians and specifications could 
be seen at Scott’s Office. It was set forth in one of these “The 
whole work executed on area floor to be taken as it stands, 
and allowed for.” The tender sent in by the Appellant was as 
follows : ‘ I will undertake to provide all labour and materials 
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required, and build Christ Church Cathedral according to the 
drawings and specification supplied by your architect (Scott) 
for £30,600. The above amount includes work already done 
in foundations, which I value at £1,750. Also for filling up 
and making good ground round building to the level given, 
and levelling ground in basement story as described, estimated 
at £250. The waste in converting Caen stone, I calculate at 
1-7th, or 143 per cent. (Signed.) “ W. WARDLE.” This tender 
was dated 29th July, 1857, and was accepted on the Sth 
August, subject to certain modifications ; and, on the 15th 
August, 1857, the final contract for the building of the cathe- 
dral was duly executed by Appellant and Respondent. The 
former undertook to execute in a proper, substantial, and 
workmanlike manner, and of the best and most approved 
materials of their several kinds, “ the whole and every part 
of the works required to be done, and requisite and necessary 
to be done, in erecting, building, and completing the Christ 
Church Cathedral, to be erected on a lot of ground situate and 
being at the corner of St. Catherine Street, Union Avenue, 
and University street, in the said city of Montreal, according 
to the plans or drawings thereof, made by Thomas S. Scott, 
architect, and in strict conformity with the specifications there- 
unto annexed, and forming part and parcel of the present 
contract, and also in conformity with such descriptions and 
details as may be furnished to the said contractor during 
the progress of the works by the architect.” The next 
clause in the contract provided that the works thereby 
undertaken should be commenced, prosecuted, and completed 
under the superintendence of the said Thomas S. Scott, and 
to his entire approval. It was also provided that, from the 
commencement of the said works until their final completion, 
delivery and acceptance, the care of the same, and whatever 
appertained or belonged thereto, should be with the said con- 
tractor; and the said party of the second part should not be 
accountable for any part of the said works or any materials 
or anything connected therewith, which might happen to be 
lost, stolen, burnt, damaged, or destroyed in any manner how- 
soever. And in case of the like occurring during the progress 
of, or before the final completion, delivery and acceptance of 
the said works, the said contractor should, and he did thereby 
engage to repair and replace such part of the said works as 
might happen to be lost, stolen, burnt, damaged, or destroyed, 
at his own expense and costs, and to the entire exoneration 
of the said party of the second part (the Respondent). It was 
further agreed that the contractor should, at his own cost and 
charges, provide all materials required, save and except the 
Caen stone which was to be furnished by the Respondents, as 
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set forth in the specifications. After some other provisions, to 
which it is not necessary to refer more particularly, there was 
the following clause: “ The present contract and agreement 
is thus made and entered into for and in consideration of the 
price or sum of £30,100., &c., which sum the said party of the 
second part doth hereby promise, bind and oblige himself, &., 
to well and truly pay to the said Walter Wardle.” This in- 
cluded the amount of Appellant’s estimate of the value of the 
work of the foundation that had been executed by Brown and 
_ Watson. The Appellant proceeded to execute the works in 

strict conformity with the plans and specifications, and in a 
workmanlike manner ; but the tower of the cathedral, shortly 
after it was erected, and before the works under the contract 
were completed, began to sink, and it gradually subsided and 
sank down to the depth of several inches, causing serious 
injury to other parts of the building, and also causing extra 
expense and delay in the completion of the contract. The cause 
of this sinking, and of the damage consequent thereon, was 
ascertained to have arisen from the nature of the soil and the 
insufficiency of the foundation as it had been planned by Wills, 
and constructed by Brown and Watson. In this state of things 
disputes arose between Appellant and the building committee ; 
and on the 4th March, 1861, the former brought this action 
against Respondent to recover the balance that he alleged to 
be then due to him. The balance claimed was £5,000., which 
included two disputed items, viz, £1,468 11s 4d for extra 
work, and £2,586 Os 7d for damages alleged to have been sus- 
tained by Appellant by reason of the inferior quality of the 
Caen stone that was furnished to him by Defendant under the 
contract. The Defendant disputed the liability for damages in 
respect of the Caen stone, and for so much of the sums charged 
for extra work as was attributable to the work that was 
caused by the sinking of the tower. He made a statement of 
the account between him and Appellant, whereby the apparent 
balance due to the latter was 1,795 dollars and 36 cents. As 
to this, he insisted in his pleading,“ that the foundations of 
the said building, and specially of the said tower, were made 
to bear a weight of not less than cight tons to each superficial 
foot ; whereas the area of such foundations ought, according 
to all well acknowledged rules in the art of building, to have 
been so extended as uot to allow of more than two tons to be 
sustained on each superficial foot of area; and that owing to 
the want of care, attention, and skill on the part of Plaintiff” 
(Appellant),“ and the defective, unskilful, and unworkmanlike 
manner in which he constructed the said building, tower, and 
spire the consequent injury and damage done to the said build- 
ing generally, it would cost an amount far exceeding the said 
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sum of 1,795 dollars 36 cents, simply to repair such damage, 
and place the said building, tower, and spire in the state and 
condition in which they ought to be under the said contract 
and specifications.” He further alleged “ that the said tower 
and spire, owing to the want of care, attention, and skill on 
the part of Plaintiff, and the defective, unskilful, and unwork- 
manlike manner in which they had been so constructed by 
him, were still sinking and threatening to fall, so much so that 
it would be necessary to take the same down to the foundations 
and entirely reconstruct the same, including the said founda- 
tions, a work which would cost, including the repairs of the 
building connected therewith, an amount exceeding $30,000.” 
He concluded with an averment that, by reason of the premises 
Plaintiff was not entitled to recover any sum of money from 
Defendant; and he prayed judgment accordingly. To this 
Plaintiff replied, that all the work done by him was well and 
substantially done; that the subsiding of the tower did not 
arise from any cause over which he had any control; that, as 
to the alleged defect in the foundations, he was wholly ignorant 
thereof, and that he had nothing to do with the calculations 
on which the foundations were constructed, or with the work 
of constructing said foundations, and never warranted said 
work nor was bound to, and was not liable therefor, and, in 
fact, never saw the foundations. The evidence disproved the 
allegations of negligence or want of skill on the part of Ap- 
pellant in the execution of the work done by him; but it 
showed that the cause of the sinking of the tower from the 
nature of the soil and the insufficiency of the foundation, 
could have been discovered and provided against, by diligence 
and skill, before Appellant entered into the contract or began 
to build. From this statement it is obvious that the material 
question 1n the case was whether Appellant, as the builder of 
the church. was responsible for the damage that was caused 
by the sinking and subsiding of the tower? The liability of 
Respondents, in respect of the inferior quality of the Caen 
stone, could only have become material if the principal defence 
had failed. The case came before Mr. Justice MONK on the 
24th February, 1862. For the reasons stated in his judgment, 
he maintained Defendants’ plea, and overruled and dismissed 
Plaintiff's demand for damages occasioned by the bad quality 
of the Caen stone, and for delays by the sinking of the tower ; 
and held that Plaintiff was responsible for the damage caused 
by the sinking, and that the only sum which Plaintiff had esta- 
blished as coming to him was a balance of 1,795 dollars 36 cents, 
against which Defendant was entitled to set up in compen- 
sation the amount to which he was entitled for the damage of 
which he complained. The amount was ordered to be ascertained 
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by a reference to experts. On appeal at the Court of Queen's 
Bench, this judgment of Mr. Justice MoNK was affirmed in the 
month of June, A D. 1864, with this variation, that, for the 
reasons stated in their judgment, the court (dissentiente MERE- 
DITH J.) allowed to Appellant the sum of 400 dollars, to be by 
him charged as and for extra work, thereby making the balance 
due upon the contract as and for extra work,the sum of 
2,195 dollars 36 cents, leaving the same subject to compensation. 
After various ineffectual proceedings to get a report of experts 
under the order of the court, such a report was at last obtained 
and homologated, and a final decision of the Superior Court was 
pronounced on the 17th April, 1867, by which it was adjudged 
and declared that, inasmuch as it appeared from the report of 
experts, &c., that the balance of 2,195 dollars 36 cents was 
more than compensated, paid, and extinguished by reason of 
the damages set forth in the plea of Defendant, and which 
were occasioned to Defendant by the sinking of the tower of 
the cathedral, Plaintiff was not entitled to recover any sum of 
money for the causes, matters, and things in his declaration 
set forth: and, therefore, that the action be dismissed with 
costs, except that each party was to pay the costs of his own 
expert. On appeal to the Court of Queen’s Bench, this judg- 
ment was affirmed on the 9th December, 1868, Mr. Justice 
CARON dissenting. The liability of Appellant for the damages 
caused by the sinking of the tower was not taken to have been 
created by the contract into which he had entered ; but it was 
held that, by the law of Lower Canada, this liability was imposed 
upon him in his capacity of the builder of the editice that he 
undertook to erect, and that the contract into which he had 
entered had neither excluded nor qualified the application of 
the rule of law. The case, on appeal, therefore appears to 
their lordships to depend on the right apprehension and appli- 
cation of this law, by which a liability is imposed on architects 
and builders irrespective of contract, that is not so imposed 
on thein by the law of England. The law is thus stated in 
article 1688 of the Civil Code of Lower Canada: “ If a building 
perish in whole or part within ten years, from a defect in 
construction, or even from the unfavourable nature of the 
ground, the architect superintending the work and the builder 
are jointly and severally liable for the loss.” In article 1869 it 
is provided that, “if in the case stated in the last preceding 
article, the architect do not superintend the work, he is hable 
for the loss only which is occasioned by defect or error in the 
plan furnished by him.” The code, it is true, did not come into 
operation until the first of August, 1866, after the commence- 
ment of the action ; but the articles referred to are declaratory, 
and, in part, expressly founded on the case of Brown vs. Laurie, 
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which was decided in 1851 by the Superior Court at Montreal, 
affirmed on appeal by the Court of Queen’s Bench in 1854, 
and has since been considered to be the leading case on this 
branch of Canadian law. Mr. Lloyd contended that this autho- 
rity, although binding on the courts of Lower Canada, was 
open to review, and ought to be reviewed by this board. But 
their Lordships are of opinion that a case decided so long ago 
by judges eminently conversant with the law of the country, 
and that has since been incorporated in the Civil Code, is not 
open to be reviewed on this appeal. It was an action on a 
contract for building seven houses in the city of Montreal, and 
a balance was claimed to be due on foot of the contract. The 
Defendant set up as a defence, that Plaintiff not regarding his 
legal liability as master mason, did not excavate skilfully the 
foundations, more particularly those of the three centre houses, 
but laid them on a soft substance, so that the walls, when 
partly built, gave way. He then set up his claim for the conse- 
quential damages against the claim of Plaintiff. The special 
reply of Plaintiff was, that the contract bound him to the 
specifications, plans and drawings, and placed him under the 
direction of an architect in charge; that the depth of the 
excavation had been particularly marked out on said plans 
and drawings, and had been executed exactly as thereby 
required: that when the excavation had been so made, a 
stratum of sand and clay had been found, which had been 
carefully examined by Defendant and the architect in charge, 
and by them declared sufficient ; that thereupon the foundations 
had been laid; that it was true the three centre houses had 
sunk a little more than was usual, which was caused by a 
mossy earth under the sand and clay,of which there was no 
indication : but that there had been no want of skill on the 
part of Plaintiff, who had acted in accordance with the contract 
and the special orders of Defendant. The court held that it was 
sufficiently shown that proper precautions had not been taken 
to ascertain the nature of the ground by probing or otherwise, 
but that taking it for granted that the soil was all of the 
same character, that there had been an omission to ascertain 
the fact in the way it ought to have been ascertained. The 
reason of the law as it was explained by Mr. Justice DAY in 
giving judgment, is two-fold: first that the employer, who is 
supposed to be unskilled, has a right to expect that the builder 
who contracts to build houses for him will provide that the 
foundations shall be such that the houses erected on them shall 
stand ; 2ndly, “ there is a motive of public policy which would 
subject the builder to this risk, and render it necessary that 
he should take extreme care in the construction of buildings.” 
The ancient law of France is that which has prevailed in Lower 
TOME X. 
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Canada. Mr. Justice Day says, as to this law, that “ on looking 
through the books anterior to the Code Napoléon the court 
does not find any express warranty for what was called in 
that code “ vices du sol,” but the expression invariably made 
use of is, that the builder was bound to warrant the solidity 
of the building, which he could not do unless he warranted 
the solidity of the foundation, and, therefore, the one warranty 
must be held to include the other.” The court decided that 
although the proprietor employs an architect to supervise and 
direct the work, and the builder follows his direction, this 
does not exonerate the builder from responsibility, but the law 
holds him jointly and severally bound with the architect ; and 
“ that the importance of guarding wre and property makes 
this rule of Jaw such as not go to beyond the strict bounds of 
reason.” As the builder had not taken proper and available 
precautions, and the buildings proved unsound because of the 
insufficient foundation, he was held to be liable for the conse- 
quences. The learned judge (Rolland) who presided in the Court 
of Queen's Bench when thecase came before it on appeal,adverts 
to the importance of establishing “a rule certain ” for architects 
and builders, in the execution of works entrusted to them. He 
states that the “ ancien droit Français” made all the responsi- 
bility for defaults to fall on the builder, and especially those 
that proceeded from the nature of the soil, because the buil- 
der was bound to know his art, and to make himself sure that 
the ground was sufficiently solid to sustain the buildings to 
be erected. The only restriction attached to this warranty 
was as to its duration, which was limited to ten years. The 
rules established by the new legislation in France, for deci- 
ding questions that might arise on this point, were not (he 
says) in force in Lower Canada. The old French authorities 
were abundantly cited in the argument, and considered by the 
Court. Their Lordships are of opinion that the case of Brown 
vs. Laurie isa conclusive authority against the proposition 
that the work having been done according to the terms of the 
contract and under the superintendance of an architect selec- 
ted by the employer, the builder is exempted from the liabi- 
lity which would otherwise attach to him. It is therefore un- 
necessary to examine the French authorities on which the 
learned counsel for the Appellant relied in order to establish 
this proposition, whether they are cases decided on the old law 
of France, or on article 1792 of the Code Napoleon, which (it 
inay be observed) is not identical in its terms with Article 
1688 of the Civil code of Canada. It has, however, been ar- 
gued on behalf of Appellant that, admitting the authority of 
Brown vs. Laurie to its fullest extent, the case under appeal 
is not to be governed by it, inasmuch as the faulty construc- 
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tion in this case was in the foundation laid by Brown and 
Watson, and that Appellant cannot be held liable for the de- 
fects in their work. This is, in fact, the ground on which Mr 
Justice Caron dissented from the j dgment of the other Jud- 
ges of the Court of Queen’s Bench. Their Lordships have not 
been altogether free from doubt on this point ; but, after a 
full consideration of the learned and able arguments and of 
the authorities which have been adduced, they have come to 
the conclusion that the judgment under appeal is correct, and 
ought to be affirmed. The broad general rule of law established 
by the case of Brown vs. Laurie, “ the rule certain for archi- 
tects and builders in the execution of the works entrusted to 
them,” is that there is annexed to the contract, by force of 
law, a warranty of the solidity of the building that it shall 
stand for ten years at least. It was not expressly decided 
whether this was to be taken as an absolute warranty, or 
with an implied exception of cases in which the building gives 
way, within the time, wholly or in part, from causes that could 
not have been discoveied or removed by due vigilance and 
competent skill. But this at least was expressly decided that 
the approval and direction of a supervising architect, or his 
omission to ascertain the nature of the soil of the foundation 
by known and available tests, does not exonerate the builder 
from the consequences of following such direction, or of buil- 
ding on the foundation without making himself sure of its 
sufficiency. When there has been a breach of warranty of the 
stability of the building, the onus is on the builder to show 
that he is exempted from liability, by some exception in his fa- 
vour. It is of primary importance that he should make sure of 
the sufficiency of the foundation, on which he proceeds to build, 
for without a sufficient foundation, the warranty could not 
be kept. It is an inseparable incident, an essential part of the 
warranty ; the warranty of stability of the edifice, includes by 
necessary implication, the warranty of sufficiency of founda- 
tion; and such is the law as explained in Brown vs. Laurie. 
The architect and builder are therefore bound to provide 
whatever is essential to the stability warranted. The exemp- 
tion from responsibility, on the part of the builder. for the 
breach of warranty, must be made out (if at all) by legal im- 
plication. There is not in the Code any express exception in fa- 
vour of the builder; and there is none in his contract. The 
exemption for which Appellant contends is, in effect, that whe- 
ther the foundation was altogether insufficient ; whether it 
was constructed without the use of known and available tests 
for ascertaining the nature of the soil; whatever may have 
been the amount of negligence or want of skill in its cons- 
truction, and however practicable for him, before he adopted 
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it at his own estimate of its value as the basis of his building, 
to have ascertained that it was, in fact, insufficient (as it then 
stood) for such a purpose, yet he was in no wise concerned with 
the matter, and under no responsibility for the consequences of 
having upon this foundation erected the building which he had 
contracted to erect and complete, subject tothe warranty of stab- 
ility annexed by law. To sustain his contention it must be 
held that the warranty of sufficiency of foundation is not in- 
cluded in that of the stability of the building except in the 
case where the builder of the building is also the constructor 
of the foundation. But the sufficiency of the foundation is an 
inseparable incident to the stability warranted, and could not 
be the subject of an implied exception. The special responsi- 
bility for a breach of the warranty has been incurred by the 
builder, not as the constructor of an insufficient foundation, 
but because the stability of the edifice erected has in fact 
failed, and the failure has not been shown to have been excu- 
sed by law. If it were otherwise, the law might be evaded by 
the contractor building only upon a foundation completed by 
another who was under no obligation to do more than to rea- 
lize what the architect had designed, or even what the em- 
ployer alone may have directed .The French authorities relied 
on by Appellant, exclusive of such as are inconsistent with 
what has been decided in Brown vs. Luurie, or such as 
are under the Code Napoleon, may be reduced to those which 
M. Justice CARON has selected in support of his judgment. It 
is important, moreover, to keep in mind that the authorities 
which exonerate the builder from responsibility for a breach 
of the warranty, when he acts under the guidance of an ar- 
chitect are set aside in Brown vs. Laurie on account of the 
importance of protecting property and life, which makes it 
strictly reasonable to maintain the responsibility of architect 
and builder alike. Accordingly, if the builder thinks fit to 
trust to the vigilance or skill of the architect without the 
independent exercise of his own judgment, he acts at his own 
risk. He cannot escape from liability when he has omitted 
to use such known and proper precaution as he ought to have 
used if he had had the sole and undivided responsibility. 
If, then, for the purpose of public safety, the builder cannot 
act upon the design and under the direction of the architect, 
except upon his own responsibility for the consequences, how 
can it be consistently maintained that he can, without incur- 
ring any such responsibility, adopt and act upon the design 
of the foundation after it has been realized by the interven- 
tion of a third party who has been employed to do, and has 
done, nothing more than merely realize this design, in confor- 
mity with the direction of the architect or of the employer ? 
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If the public protection requires that the builder should not 
act upon the design in the first instance, except upon his own 
responsibility, it would seem to be not less requisite that he 
should not be exonerated from a like responsibility if, after 
it has been realised, he has estimated its value for the pur- 
pose of his contract, and adopted it as the basis upon which 
he erects the building which he has contracted to build, and 
the stability of which he is bound by law to warrant. It is 
further to be observed, with reference to the French authori- 
ties, that not only are those to be excluded from consideration 
which proceed upon the opinion that the builder is not res- 
ponsible when he follows the design or direction of a super- 
vising architect, but also the distinction is to be noted which 
was well pointed out by Mr. Bompas in his able argument, 
between cases founded upon negligence in fact and those that 
depend simply upon a breach of the warranty of stability. 
There is a further distinction between the case of a head con- 
tractur who is the master builder, and that of particular sub- 
contractors, or distinct and separate workmen. In the work of 
Fremy-Ligneville, Législation des bâtiments, to which Mr. Jus- 
tice Caron refers, the head contractor is admitted to beequally 
responsible with the architect for “ vices du sol.” “ La sûreté pu- 
blique ” requires, he says, that they should be so responsible. 
Whatever may be said as to “vices de construction” in buildings 
where separate constructors have been employed, and the res- 
ponsibility of each of the constructors has been confined to his 
own separate part of the work, no authority has been referred 
to which shows that the contractor, who is the builder of the 
edifice, has been exempted from full responsibility, when it 
was practicable for him to have ascertained beforehand, by 
the use of known and available tests, a defect that affects the 
stability of the building which he has contracted to erect. 
The case on which most reliance has been placed on behalf of 
Appellant is Lambert's case, reported in Denisart’s collection 
of new decisions (Vol. III, page 313, ed. 1784). In that case an 
architect prepared a plan of a house, which Lambert (a baker 
at Marseilles) approved. A mason contracted to build accord- 
ing to this plan. The building had been raised to the first 
story, under the supervision of the architect, who perceived 
the incapacity of the mason, and caused the contract to be 
rescinded, and a new agreement was made with another ma- 
son to finish the work. This mason, under the guidance of the 
architect, finished the work. The house soon after fell down. 
The public prosecutor instituted proceedings before the 
Judges of Police, who condemned the first mason to pay a 
fine of 1,000 livres, and suspended him for three years. They 
acquitted the architect. The experts who first inspected the 
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premises during these proceedings, reported that the walls of 
the foundation were not à plomb ; that too soft stones had 
been used, and that the mortar was thin. A second set of 
experts added that the fall of the house was due exclusively 
to the fault of the first mason. The second mason then sued 
the employer in the Civil Court of Marseilles for compensa- 
tion for his work and labour, and also for damages for the 
loss of his tools, &., which had been lest in the ruins. The 
employer cited the architect and the first mason in garantie. 
The court condemned the employer to pay the second mason the 
amount due for his work, and also damages for the use of his 
tools, and it also condemned the architect and the first mason to 
guarantee the owner from this condemnation, as well as from 
the damages suffered by him from the fall of the house. The 
architect appealed against this sentence, which was confirmed 
by the Parliament of Aix (24th of May, 1740), except as to the 
damages suffered from the fall of the house. There is no 
report of the arguments used, or of the reasons on which the 
judgment proceeded. The second mason, who was not em- 
ployed to rebuild, but merely to finish the erection of the 
house, my not have been taken to be a builder of the edifice, 
subject to full responsibility within the meaning of the law of 
warranty. It was not shown that the default of the first ma- 
son was such as the second mason ought to have detected be- 
fore he began to do his own work. The second report of the 
experts is rather to the contrary. The appeal was on behalf 
of the architect only ; as all who were interested had been 
made parties to the proceedings, their equities, inter se, were 
adjusted according to the merits. The principal defaulter— 
the original contractor for building the house—was held res- 
ponsible as well to the public as to the parties who suffered 
by his default. No rule or principle of law can be safely col- 
lected from this report, that could or ought to have been con- 
sidered as authoritative in settling the law of Lower Canada 
otherwise than as it has been settled in the present case, in 
which the liability of the architect, or of Brown and Watson, 
has not been put in issue. It is not necessary for their Lord- 
ships to consider what ought to have been the ruling of the 
Courts in Lower Canada, if the sinking of the tower, and the 
consequent damage, had been shown to have been caused by 
a latent defect in the work done before the date of the con- 
tract of Appellant, and which he could not by the exercise of 
eare and skill have discovered. It plainly appears that when 
he contracted to build the Cathedral, and accepted the found- 
ation at his own estimate of its value as the basis of his work, 
he had the means of knowing the nature of the soil ; he had 
the dimensions of the foundation ; he had the plans of the ar- 
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chitect before him, and he must be taken to have known the 
nature and special character of the structure he was about to 
erect. Applying his scientific knowledge to the subject, he 
ought to have nown that this foundation was insufficient. 
Their Lordships, therefore, are of opinion that under the law of 
Lower Canada he is liable, just as he must have been if he had 
in terms contracted to build from the ground on the bare site. 
The parties concerned have proceeded on what proved to be a 
common error, but this cannot alter the rule of law. To use 
the language of Lord Mansfield as to a rule somewhat analo- 
gous, “ At first the rule appears to be hard, but it is settled on 
principles of policy, and when once established, every man 
contracts, with reference to it, and there is no hardship at . 
all.” (3 Dougl. R. 390) The contract here has been drawn up 
so as not to contain any express provision with a view to ex- 
clude or modify the full responsibilitv imposed by the law on 
Appellant. It superadds special clauses, protective of the em- 
ployer, by which he is exonerated from contingent liabilities. 
The Appellant must be assumed to have known the law 
when he entered into the contract. Whatever the hardship of 
the case may be, it is not within the province of their Lord- 
ships to relieve. Their duty is to decide what the law is by 
which the case must be governed. The principal point being 
thus decided against Appellant, they do not think it necessa- 
ry tosay more on the subordinate questions, and especially on 
that relating to the Caen stone, then that they agree with the 
Canadian Courts in their conclusion on these points, and in 
the reasons by which it is supported. Their Lordships will, 
therefore, humbly advise her Majesty that the judgment ap- 
pealed from ought to be affirmed, and the appeal be dismissed 
with costs. (8 J., p. 289; 12 J., p. 321; 16 J., p. 85 et 8 
Moore's P. C. Rep. ¥. S., p. 223.) 





VENTE D'UN VAISSEAO A LA FOLLE ENCHERE. 
Cour DE CIRCUIT, Québec, 25 mars 1862. 
Présent: STUART, Juge. 


LAVOIE, Demandeur, va PLANTE, Défendeur, et BLOUIN, Adju- 
dicataire. 


Jugé: Que la vente a la folle enchère sera ordonnée à l'instance du 
Demandeur contre un adjudicataire d’un bateau à vapeur, enregistré 
au désir de la loi, qui n’aura pas payé le prix de son adjudication. (1) 


(1) V. art. 593 C. P. C. 
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Le 25 mars dernier, Francois Blouin se porta adjudicataire, 
à une vente judiciaire d'un bateau à vapeur, appelé “Jndus- 
trie,” pour £308 15s. Od. Sur défaut de paiement, le Deman- 
deur, immédiatement après le rapport du bref d’exécution en 
cour, fit motion pour folle enchére contre lui. 

TALBOT, pour le Demandeur: Je soutiens que cette motion 
doit être accordée contre l'adjudicataire, parce que la vente a 
été légalement faite et est revétue de toutes les formalités 
voulues par la loi, et que, partant, l’adjudicataire est tenu de 
consigner et déposer le prix de son adjudication entre les 
mains du greffier de cette cour, il ne peut plus faire ce paie- 
ment à l'huissier qui a fait la vente, vu que le bref de fier 
facias est expiré, et qu’il a été rapporté depuis longtemps de- 
vant la cour. (1) 

CaSAULT, pour l’adjudicataire : Répondit qu'il n'était pas 
tenu de payer le prix de l’adjudication, vu que la vente ne 
donnait aucune sûreté à l’adjudicataire, par la raison que le 
vaisseau était enregistré à la douane, au désir de la loi, et 
qu'il était hypothéqué pour de fortes sommes, lesquelles hy- 
pothéques demeuraient toujours sur le vaisseau, nonobstant 
la vente judiciaire, et que l’adjudicataire ne pouvait payer le 
prix de son adjudication avec sûreté, quoiqu'il fût, et avait 
toujours été prêt à le faire, ainsi qu'il était constaté par un 
protét fait à l'huissier qui avait fait la vente, ces o de 
payer étant faites à la condition de lui donner un titre valable, 
aire libérer et acquitter le vaisseau des hypothèques dont il 
était chargé. 

Jugement: Motion accordée. (12 D. T. B. C. p. 207.) 

TALBOT, pour le Demandeur. 

CaSAULT, LANGLOIS et ANGERS, pour l’adjudicataire. 


TARIF DU PROTONOTAIRE. 
SUPERIOR COURT, Quebec, 5th April, 1862. 
Before STUART, Justice. 


NINTEAU, Plaintiff, vs. TREMAIN, Defendant, and Hunt, Op- 
posant. 


Jugé: Que le protonotaire n’a pas droit à l’honoraire mentionné au 
6e item du tarif de mars, 1861, sur la production d’une contestation du 
certificat Wun recistratecr. (2) 

This was a motion by opposant Hunt, supported by affidavit» 
that, inasmuch as the prothonotary had illegally refused to 

(1) Merchant Shipping Act, 17 and 18 Vict., ch. 108: Con. Stat. Lower 


Canada, cap 85, sec. 26, page 803: Code de Commerce, art. 197, tit. 2, de la 
saisie ef vente des navires. 


(2) V. art. 4 du tarif du 29 janvier 1879, 
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receive and file his contestation to the registrar's certificate, 
he be now ordered to receive and file the same. The omission 
of the prothonotary to receive and file the contestation in 
question was founded upon the refusal of opposant to pay 
any fee upon the production of the contestation. 

CAsAULT, for the prothonotary: Said, that, by the sixth 
item of the tariff of March, 1861, the prothonotary was entitled 
to a sum of $6.00 on the contestation of any action, interven- 
tion, requete civile, incidental demand or inscription en fuux ; 
that the present contestation was a proceeding analogous to 
those mentioned in the tariff, and that therefore the fee was 
due ; that the attorney of opposant Hunt had refused to pay 
this fee, and that, therefore, the prothonotary was justified in 
refusing to receive or file the document in question. 

PARKIN, for opposant, answered that this item of the tariff 
clearly specified on what contestations this fee could be claimed. 
that the contestation of a registrar’s certificate was not special- 
ly mentioned and ought not to be charged by implication, that 
the tariff was sufficiently onerous and ought not to be extended 
tu cases not provided for. 

JUDGMENT: Motion granted. (12 D. T. B. C!, p. 209.) 

PARKIN and PENTLAND, for opposant. 

CAsAULT, LANGLOIS and ANGERS, for Prothonotary. 


ACTION PETITOIRE.—PREUVE. 
Cour SUPÉRIEURE, Arthabaska, 18 mars 1862. 
Présent : STUART, Juge. 


Foisy, Demandeur, vs. DEMERS, Défendeur, et DEMERS, De- 
mandeur en garantie, vs. MAILHOT, Défendeur en garantie. 


Jugé: Que le Demandeur dans une action pétitoire ne peut obtenir 
jugement sur un acte de vente de date subséquente à l’occupation et 
session paisible du terrain en litige par le Défendeur, l’auteur du 
emandeur n’ayant pas été en possession du terrain avant l’époque de 
la passation de tel acte. (1) 


Le Demandeur par son action, réclamait la propriété d’un 
immeuble situé à Saint-Christophe d’Arthabaska, et prétendait 
en être propriétaire, en vertu d’un acte de vente consentie en 
sa faveur par Zoël Perrault, en date du ler septembre, 1858, 
devant Mtre Defoy, dont le Défendeur s'était emparé injuste- 
ment et sans droit aucun ; ses conclusions étaient les conclusions 


(1) V. supra, p. 98, Gibson et Weare. 
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ordinaires de l’action pétitoire. Le Défendeur, Julien Demers, 
assigna Eustache Mailhot, son auteur, en garantie; par son 
action, il alléguait qu'en septembre, 1855, il avait acquis ver- 
balement le même terrain de Eustache Mailhot, par son procu- 
reur dûment autorisé, et que, dès cette époque, il avait été mis 
en possession du terrain, et qu'il le possédait encore à titre de 
propriétaire, sans molestation, et qu'il s'était en tout point 
conformé à ses obligations vis-à-vis de son vendeur, Mailhot. 
À cette action en garantie Mailhot comparut et prit le fait et 
cause de Demers, en plaidant à l'action principale. Par sa dé- 
fense, il admit, 1° que, de fait, il avait, en septembre, 1855, 
autorisé N. A. Beaudet à vendre l'immeuble en question à 
Demers, et qu'il avait remplit toutes les obligations à lui inpo- 
sées, qui consistaient au paiement et prestation d'une rente 
foncière annuelle de £1 10s. à Zoël Perrault qui était aux 
droits d'Olivier Perrault, uuteur de Mailhot, et de toutes et 
telles charges rurales imposées sur l'immeuble ; 2° que, lors 
de cette vente verbale, en septembre, 1855, en faveur de 
Demers, Mailhot avait été dans l'impossibilité de lui consentir 
un titre notarié,attendu qu'il demeurait alors dans l'état du 
Vermont, et que l'autorisation par lui donnée à Beaudet de 
vendre à Demers avait été perdue, et que c'était l'unique raison 
qui avait empêché la passation d'un titre notarié de la vente 
du terrain ; 3° que, le 8 mars, 1860, le Défendeur, par son pro- 
cureur, Beaudet, cansentit et ratifia en faveur de Demers la 
vente du terrain qui lui avait été faite en septembre, 1855, 
comme ci-dessus dit; 4° que le Défendeur Mailhot n'avait 
jamais ni cédé ni autorisé Zoël Perrault de vendre le terrain 
au Demandeur Foisy, et que l'acte du 13 septembre, 1858, fait 
devant Mtre Defoy, et sur lequel l’action était fondée était un 
acte faux, simulé et fait dans le seul but de frauder Demers de 
ses droits, et ce avec la connaissance de Foisy, qui alors savait 
que Demers était en possession publique du terrain, et qu'il 
avait toujours, depuis 1855, fourni la rente foncière de £1 108, 
prix du terrain; et que, partant, la fraude pratiquée par 

errault et Foisy ne pouvait militer contre Demers, acquéreur 
de bonne foi, et que l'acte à Foisy était nul quant à Demers. 
Le Demandeur principal répliqua spécialement ; que la préten- 
due autorisation donnée à Beaudet pour vendre l'emplacement 
en question à Demers avait été subséquemment mise au néant, 
et annulée par le fait de Mailhot, qui, antérieurement à la 
passation de l'acte invoqué par le Défendeur en garantie en 
faveur de Demers, avait, pour et moyennant la somme de sept 
piastres et demie, fait remise et vendu le terrain à Perrault, 
auteur de Foisy ; que l’acte fait entre Demers et Mailhot avait 
été fait en fraude de Foisy et des droits acquis en faveur de 


LA 


ce dernier, et qu'à l'époque de cet acte Mailhot n'avait aucun 
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droit à la propriété en question, l'ayant dès avant cédée et ven- 
due à Perrault. Par l’acte du 12 septembre, 1858, par Perrault 
à Foisy, il est dit: que le terrain appartient au vendeur suivant 
une lettre d'offre de remise du terrain que lui en a fait Eustache 
Mailhot, de l'endroit appelé Montpellier, dans l’état de Vermont, 
la dite lettre datée du 23 juillet, 1858, et laquelle lettre accep- 
tée de la part du présent vendeur est mise en main de l'acqué- 
reur ; cette même lettre dit seulement à Perrault : “ cherchez un 
acquéreur et je vendrai; j'enverrai les actes et papier néces- 
“ saires pour la vente” et rien de plus. La preuve constate la 
possession du terrain en la personne de Demers depuis 1855, 
et prestation et paiement de la rente par ce dernier à Perrault ; 
il est prouvé que ces faits sont à la connaissance de Foisy qui 
réside sur les lieux ; absence de preuve d'aucune possession 
quelconque du terrain, tant par l'auteur du Demandeur que 
par lui-même. 

DuvAL, pour Foisy, soutenait que l’action devait être main- 
tenue: lo Parce que l’acte du Demandeur était notarié et 
avait été suivi d'enregistrement, et qu'il était un acquéreur 
bona fide au désir de la loi, ch. 37, section 2 des statuts refon- 
dus du Bas-Canada. 2° Que le Défendeur n'avait pas une 
preuve complete du fait que la lettre écrite en 1855, par Mail- 
hot & Beaudet, l’autorisait à vendre à Demers et que Beaudet 
lui-même aurait dû être examiné comme témoin, et que le seul 
témoignage de T. Côté, notaire, entre les mains duquel la 
lettre avait été déposée et perdue avant d’avoir redigé un acte 
authentique au désir des intéressés, n’était pas une preuve suf- 
fisante en loi. 

TALBOT soutint, après avoir récapitulé les faits de la cause 
que la position de Demers était juste et seule soutenable, et 
que toutes les transactions faites par Perrault et le Deman- 
deur principal étaient entachées de mauvaise foi et faites en 
fraude des droits acquis et incontestables de Demers à la pro- 
priété en question ; que l'acte d'enregistrement ne pouvait fa- 
voriser la position prise par Foisy, attendu qu'il n'était pas au 
désir de cette loi un acquéreur bona fide. De plus, que, dans le 
cas même où il y aurait eu deux ventes, le premier possesseur 
devait être préféré, et le second n'avait qu'un recours en dom- 
mage contre son vendeur. (1) 


(1) 3Toullier, Vente, no 81, p. 53 : ‘‘ Enfin la possession conserve encore 
dans l’état civil importante pérogative de faire préférer le possesseur, lors- 
que d’ailleurs les titres des contendants paraissent égaux. C’est encore ainsi 
qu'entre deux acquéreurs du même héritage, par des contrat» sous seing privé 
dont la date n’est pas assurée, celui qui a élé misen possession doit être preféré.” 
Code Civil, art. 1141 ; 1 Pothier, Vente, p. 472, no 32; 10 K. J. R. Q. p. 
35, Bilodeau vs. Lefrangois, 
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La Cour renvoie l’action principale, avec dépens. (12 D. T. 
B. C., p. 210.) 


Duval et TASCHEREAU, avocats du Demandeur principal. 
TALBOT, avocat du Défendeur en garantie. 





PRESCRIPTION PAR UN TIERS ACQUEREUR CONTRE LE DOUAIRE. 
Cour SUPÉRIEURE, Québec, 3 avril, 1862. 
Présent : TASCHEREAU, Juge. 
BISSON et al., vs. MICHAUD et al. 


Jugé: 1° Que ’héritier À titre universel de la personne qui avait ac- 
quis un héritage grevé de douaire coutnmier, d'un mari ct d’une femme 
durant leur mariage, acquiert la prescription de dix ans à compter du 
décès des père et mère des douairiers. 

2° Que le paiement fait en vertu d’un jugement obtenu en faveur de l’un 
des douairiers par les possesseurs de l'héritage grevé du douaire, n’in- 
terrompt pas la prescription quant aux autres parties du douaire non 
réclamées. et que tel paienent n’équivaut pas à une renonciation à la 
prescription qui aurait déjà été acquise. (1) 


L'action de la Demanderesse était au pétitoire et avait pour 
but de se faire mettre en possession d’un sixième indivis d'un 
immeuble possédé par les Défendeurs, comme représentant 
Firmin Miville et Théotiste Martin, leurs père et mère, et qui 
lui appartenait à titre de douaire coutumier. La déclaration 
alléguait : que, le 13 février, 1787, Jean-Baptiste Pelletier, 
père, et Geneviève Talbot, firent donation entre vifs à Jean- 
Bte Pelletier, leur fils, de la terre dont il s'agissait, que, 
le 19 février de la méme année, Jean-Bte Pelletier, fils, 
donataire, épousa Marie-Angélique Boucher; et que, de ce 
mariage, sont nés la Demanderesse et sept autres enfants; 
que, le 7 décembre 1826, Jean-Baptiste Pelletier, fils, (pere 
de la Demanderesse) est décédé et que Marie-Angélique 
Boucher, son épouse, est également décédée le 15 septembre, 
1834, qu’en 1847, la Demanderesse renonça à la succession de 
son père, Jean-Bte. Pelletier, fils, pour s’en tenir au douaire 
coutumier. Les Défendeurs plaidaient que l’action aurait dû 
être portée sur le contrat de mariage en date du 14 février, 
1787, passé entre Jean-Bte. Pelletier, fils, et Marie-Angélique 
Boucher, (père et mère de la Demanderesse) avant leur ma- 
riage, et non sur la célébration du mariage; que ce contrat 
portait une clause générale d'ameublissement, et que, partant, 
l'immeuble possédé par le mari, lors de son mariage, était 


(1) V. art. 2235 ©. (. 
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devenu conquet, et, par conséquent, n'avait pu être assujéti 
au douaire coutumier ; que les Défendeurs étaient devenus 
possesseurs de l'immeuble dont il était question, savoir: 
comme héritiers de Firmin Miville, celui-ci héritier de Benoit 
Miville et de son épouse, (aieuls des Défendeurs) qu'eux dits 
Benoit Miville et son épouse avaient acquis cet immeuble par 
et en vertu d'un juste titre, savoir: par acte d'échange des 
dits feus Jean-Bte. Pelletier, fils, et Marie-Angélique Boucher, 
père et mère de la Demanderesse, en date du 9 novembre, 
1796, et que, partant, ils avaient acquis la prescription de dix 
ans; 30. Qu'ils avaient aussi acquis la prescription trente- 
naire. Des réponses spéciales furent enfilées, par lesquelles il 
était allégué: lo. Que le contrat de mariage était un acte nul 
manquant des formalités voulues par la loi; 20. que les di- 
verses prescriptions ne pouvaient être invoquées, icelles ayant 
été interrompues par sentence judiciaire, qui avait force de 
chose jugée ; 30. Que la possession des Défendeurs n'avait pas 
été accompagnée de la bonne foi requise pour prescrire avec 
titre, et qu'au contraire elle était de mauvaise foi. La preuve 
consistait en une admission de faits: “lo. Que, lors du ma- 
riage de Jean-Bte. Pelletier, père de la Demanderesse, il était 
propriétaire de l'immeuble dont 11 s'agissait, et sur lequel le 
douaire était réclamé ; 20. que, lors de l’action, les Défendeurs 
étaient en possession par indivis d'une partie du dit immeuble ; 
30. que ce même immeuble faisait partie de celui donné à 
Jean-Bte. Pelletier, fils, suivant donation du 13 février, 1787 ; 
40. que l'immeuble mentionné en le jugement du 20 février, 
1841, obtenu en faveur de Marie-Angélique Pelletier, sœur ct 
co-douairière de la Demanderesse, faisait partie de celui donné : 
par la donation; 50. que l'immeuble possédé par Jean-Bte. 
Pelletier, père de la Demanderesse, lors de son mariage, était 
le méme que celui par lui donné en échange aux nomm's 
Benoit Miville et son épouse, par acte d'échange du 9 novein- 
bre, 1796, (environ neuf ans après le mariage du père de la 
Demanderesse) ; 60. que, depuis cette date, ce Benoit Miville 
avait possédé, en vertu de cet acte d'échange, le dit immeuble 
jusqu'à son décès arrivé en 1820; 7o. que, depuis ce temps, 
c'était Firmin Miville, fils de Benoit, et père des Défendeurs, 
qui avait possédé le même immeuble jusqu’à son décès arrivé 
en 1832; 80. que Firmin Miville éfuit héritier (à titre uni- 
versel) de Benoit Miville, son père, et que les Défendeurs 
étaient eux-mêmes héritiers de Firmin Miville, leur père, qui 
avait laissé dans sa succession le dit immeuble qu'il avait reçu 
de son père à titre d'hérédité, et qu’il avait transféré aux Dé- 
fendeurs, ses enfants, au même titre.” Le 28 janvier, 1839, 
(treize ans après le décès du père) l’un des douairiers porta 
une action pour sa part du douaire et obtint, après contesta- 
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tion, un jugement le 10 février, 1841, contre les Défendeurs, 
qui avait été satisfait par eux. Il était donc constaté que 
l'immeuble réclamé à titre de douaire coutumier avait été 
acquis par Benoit Miville et son épouse, aïeuls des Défendeurs, 
desquels ils étaient au fait et cause, à titre universel, de Jean- 
Bte. Pelletier, fils, et Marie-Angélique Boucher, père et mère 
de la Demanderesse, et ce durant et constant leur mariage. 
TALBOT : Les questions qui sont susceptibles d'être soulevées 
peuvent se réduire aux propositions suivantes : 1° Le contrat 
de mariage plaidé par les Défendeurs est-il ou non valable ? 
2° La prescription invoquée, en supposant qu'elle aurait été 
acquise, a-t-elle été interrompue par le jugement obtenu en 
1841, faveur d’un des co-douairiers de la Demanderesse ? 
3° Les Défendeurs, qui ont connu l'existence du douaire, par 
ce jugement, ont-ils été constitués, par là même, en mauvaise 
foi, en supposant qu'ils avaient été jusqu'alors de bonne foi ? 
4° Liacquéreur d'un héritage grevé du douaire coutumier du 
mari et de la femme, durant et constant leur mariage, est-il, 
par là même, acquéreur de mauvaise foi ; est-il censé connaître 
l'existence du douaire, et que cet héritage est dès lors inalié- 
nable, et que la vente qu’en fait le mari est nulle pour moitié ? 
5° L'héritier à titre universel hérite-t-il de la bonne ou mau- 
vaise foi de son auteur? 1° Sur la validité du contrat de 
mariage : Cet acte est nul à sa face même, en autant qu'il ap- 
paraît qu'il a été passé devant un seul notaire et un témoin, 
encore, ce témoin, si l’on peut lui donner ce nom, car l'acte par 
lui-même ne le fait pas voir, y est-il dénommé seulement 
comme étant l'ami des époux, et les autres sont parents au 
degré prohibé et n'ont pu être appelés comme témoins. Il est 
de principe de droit que le défaut des formalités voulues 
entraîne la nullité absolue (1) ; 2° sur la question de savoir si 
la prescription a été interrompue par le jugement de 1841 
obtenu en faveur de la co-douairière et sœur de la Demande- 
resse (2); 3° si la connaissance que les Défendeurs ont eu de 
l'existence du douaire par le jugement de 1841, et par le paie- 


(1) Perrin, Des nullités, p. 47; 12 Rep. de Guyot, 247; 17 Rep. de Guyot, 
vbo Témoiynage, p. 51 ; 4 Pothier, p. 609, n° 83 ; 14 Des conférences d’ Angers, 
Des contrats, p. 236 ; Ancien Dénisart, vbo Nullité, p. 191 ; 2 Dictionnaire de 
droit, vbo Notaire, p. 363 ; 3 Toullier, p. 110, ed. Belge ; Droits des Notaires, 
par Langlois, p. 510 ; art. 66 de lord. de Blois ; 1 Parfait notaire, p. 50, 56 ; 
7 Toullier, n° 498, p. 585. 


(2) 1 Pothier, Obligations, n° 699, p. 413, n° 842, p. 351, n° 692; Ancien 
Dénisart, vbo Interruption, n* 4 ; Troplong, Prescription, n° 64, p. 80, le paie- 
ment partiel est suffisant pour établir qu’il y a eu renonciation à la prescri 
tion ; 6 Merlin, vbo Znterruption, § 8, p. 491 ; 1 Duplessis, p. 4931, Kéman e 
précise en justice ; Domat, liv. 3, p. 276, $ 15. Car pour prescrire il faut que la 
possession ait été paisible et de bonne foi, et la demande en justice fait que la 
possession n’est plus paisible et que le possesseur cesse par là d’être de bonne 

oi. 
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ment ou délivrance de cette partie de l'immeuble grevé de 
douaire a eu l'effet de les constituer de mauvaise foi (1); 
4° l'acquéreur d’un héritage grevé de douaire coutumier durant 
le mariage est-il de mauvaise foi? par le fait que cet héritaye 
est inaliénable et que partant la vente qu’en fait le mari est 
une seconde aliénation et est nulle pour muitié (2); 5° Vhéri- 


(1) 1 Pothier, 66, n°’ 700, 701 ; Domat, liv. 3, tit. 7, pp. 271, 273; Renus- 
son, Du douaire, p. 311; 1 Ferrière, Coutume de Paria, p. 253, gl. 2; Dunod, 
1® part. ch. 7, p. 37; 4 Pothier, Prescription, p. 597, n° 54; Troplong, Pres- 
cription, n°” 46 et 927 ; au n° 46 dit le pacte détruit la bonne foi, qui est une 
des conditions pour prescrire par dix et vingt ans et force à ce rejet dans la 
prescription trentenaire: Troplong, do, n° 688: la bonne foi est détruite 
par le seul commandement ; or ici il y a plus que tout cela, il y a eu action, 
Jugement et paiement par les Défendeurs. 


(2) 1 Duplessis, p. 255, sur l’art. 249 de la Coutume de Paris, dit : Le fonds 
du douaire est inaliénable et l’aliénation faite par les père et mère est nulle 
pour moitié : 2 Coutume de Paris, p. 117, tit. 11, Des douaires, dit: ‘* Le 

ère ne pouvant valablement aliéner ou hypothéquer ses biens grevés de 

ouaire depuis le mariage, sinon à la charge du douaire ; ces biens, p. 118, 
ne peuvent être vendus au préjudice d’icelui ” ; Bacquet, Droit de justice, 
ch. 15, n° 42 ; 12 Guyot Répertoire vbo Nullité, pp. 247-48, ‘‘ la vente est nulle 
pour une chose dont la loi défend d'en être la matière ” le droit commun 
défend que le douaire soit matière à une vente ; 4 Pothier, Prescription, p. 608, 
n° 84-85 ; 2 Grand coutumier, p. 763; col. 1, n° 3, Aliénation nulle, et 2 Grand 
coutumier, n° 22, pp. 415 et 45, col. 1; 4 Pothier, Douaire, n° 326, p. 154, 
De mariage, : ‘‘ il n’est plus permis au mari d’aliéner ni d’obliger la partie du 
douaire des enfants”; 1 Bourjon, tit. 13, ch. 13, p. 771, sur la faveur du 
douaire s'exprime ainsi : ‘* Lorsque le douaire est coutumier, la moitié des héri- 
‘* tages sujets à ce douaire, et qui forme le fonds d’icelui, est inaliénable de la 
‘* part du mari; telle est la faveur de cette table de naufrage que la coutume a 
‘ voulu rendre effective, et la fin de cette assurance que la loi a faite pour les 
‘ enfants, et qu'elle a rendue indépendante de tout évènement ; tel est l’esprit 
‘* général du droit coutumier, par rapport au douaire : autrement il dépendrait 
‘ du père de rendre la loi inutile.” Denisart, vbo Douaire, p. 220, consacre la 
même ducrine ; Bourjon, p. 771, ajoute : ‘‘ La vente que le mari en fait,est nulle 
‘ relativement à la veuve et aux enfants douairiers ; conséquence inévitable de 
‘* la proposition précédente, et de la prohibition de la loi; C’est la seconde 
‘ vente après une première aliénation que la loi a rendu irrévocable, etc., cette 
‘ nullité est fondée sur ce que par un tel douaire le mari cesse d'être pro- 
‘ propriétaire de la portion d’héritage, etc, tel est l'esprit de la loi qui a 
‘* établi le douaire, etc.” ; Duplessis, Prescription, liv. 1, ch. 1; Journal du 
Palais, arrêt du 28 mai 1684 ; 2 Ferrière, Coutume de Paris, p. 252. art. 113, 
‘6 il faut de la bonne foi pour prescrire, c’est la condition de la coutume ” ; 
Dunod, 1 part., p. 416; Toullier, n° 528, p. 622; 1 Journal du Palais, par 
Blondeau et Guéret, PP. 957, 122, col. sur l’art. 249, cet article 249 a été 
établi dans la vue que les père et mère ne peuvent aliéner, etc. ; c’est règle 

énérale, mais règle d’autant plus favorable, qu’elle a été établie pour conserver 
Fes aliments aux enfants, cette prohibition existe dès l’instant du mariage, la 
vente qui en est faite n’est pas valable, etc. ; 8 Merlin, Répertoire vbo Nullité, 
657, 658, ne peut) de l’article 249 quand au douaire ; 9 Denisart, vbo Défense 
d’aliéner, p. 74, lorsque la loi défend d'aliéner ; le bien est absolument inalié- 
nable, et en cas d’aliénation toutes les parties intéressées, celui quia aliéné, 
ses héritiers, créanciers et ayant cause, sont reçus à arguer de nullité de l’alié- 
nation, parce qu’il ne peut dépendre de la volonté de l’homme de se soustraire À 
la disposition de la loi; Dunod, ch. 2, p. 13, erreur de droit n’excuse, si cela 
paraît dur, çà l’est davantage que d'acquérir par ce moyen odieux de pres- 
cription ; Guyot, Répertoire vbo Prescription, pp. 306-7 ; 2 Ferrière, Grande 
Coutume, p. 342, n° 23 ; 4 Pothier, Prescription, n° 29, p. 588, n° 31, p, 29; 
Dunod, p. 29, généralement partout ce qui met le possesseur de mauvaise foi ; 
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tier à titre universel hérite-t-il de la bonne comme de la mau- 
vaise foi de son auteur. (1) Il résulte des autorités citées, que 
les Défendeurs sont de mauvaise foi, et que, partant, les De- 
mandeurs devraient avoir gain de cause. 

BAILLARGE: Souléve les propositions qui suivent: 1° La 
prescription court contre le douairier en faveur du tiers dé- 
tenteur dès la mort du mari ; (2) 2° la prescription accomplie, 
le droit qu'elle confère ne peut se perdre que par une renon- 
ciation expresse ou tacite à la prescription ; (3) 3° la bonne 
foi se présume, c'est à la partie qui prétend le contraire à 
prouver la mauvaise foi. (4) Après quoi il réfère au jugement 
rendu à l'unanimité de la Cour d'Appel contre les prétentions 
des Demandeurs sur la même question, 1l s'agissait de la de- 
mande de l’un des co-douairiers, voici ce jugement: Cour 
d'Appel ; jugement rendu le 10 mars 1848, par les juges Rol- 
land, Mondelet, Day, Gairdner et Smith. J. B. Michaud et al, 
Appelants; M. A. Pelletier, Intimé: “ La Cour, considérant 


2 Décisions du Palais, pp. 464-65-67, p. 285, 2e col. § 13, vice du titre empéche 
prescription, le cas de la vente du bien du mineur, ce vice n’est nul que par 
la raison que la loi en défend l’aliénation, de même la loi défend l’aliénation 
du douaire des enfants, même privilége, même principe, méme conséquence ; 
2 Duplessis, Traité du douaire, pp. 715-84-87-88, c’est logique et fondé ; Guyot, 
Répertoire, vbo Douaire, p. 336 ; 4 Pothier, Prescription, n° 81 ; 2 Troplong, 
Prescription, n° 926-30-31, erreur de droit inexcusable : Donnat, liv. 3, tit. 7, 
sec. 5, p. 285, le § 10 dit : faut que tous les possesseurs aient été des auteurs, 
sans mauvaise foi. le col. $ 9 dit : La mauvaise foi du possesseur l'empêche de 
prescrire, car s’il a acheté une chose qu’il savait que le vendeur ne pouvait 
aliéner. + Eh bien, voilà ce qui peut s'appliquer pour la faveur du douaire ; 
d’abord, le droit dit en termes exprès qu'un mari et une femme ne peuvent 
aliéner le fonds du douaire ; or voila la prohibition de la loi : d’un autre côté, 
comme il est de principe que l'erreur de droit n’excuse pas, il s’ensuit donc 
que les Défendeurs par leurs auteurs à titre universel ont dû et de fait ont 
connu l'existence de ce droit d'autrui, savoir: le droit des enfants : 7 Guyot, 
Répertoire vbo Erreur, p. 69, erreur de droit n’excuse pas; 7 Guyot, Réper- 
toire vbo Excuse, p. 154, on ne peut ignorer ce que la loi défend ; 2 Troplong, 
Prescription, p. 520, n° 918, celui qui achète contre la prohibition de la loi 
manque de bonne foi, l’acte prohibé ne transfère pas d'effets civils, ni le 
domaine de propriété ; Danty, p. 252, erreur de droit inexcusable ; 2 Duplessis, 
p. 235, reconnaissance constitue en mauvaise foi ; 9 vol. Merlin, vbo Prescrip- 
tion, p. 508. 


(1) 17 Guyot, Répertoire, vbo Prescription, p. 317, col 1; 1 Coutume de 
Paris, p. 252; Dalloz, p. 48, n° 28 à 30. 


(2) 2 Troplong, Prescription, nos. 791 à 795 ; 3 Troplong, Hypothéque, nos. 
686 et 687; Loiseau, Degnerpissement, liv. 3, ch. 9, nos. 18 et 19; Lebrun, 
Succession, liv. 4, chap. 1, no. 76 ; 1 Journal des Audces, Arrêt 30 mars 1673, 
p. 381; 9 Merlin, Rép., vbo Douaire, p. 134; 7 N. Denisart, vbopp 222 et 
223 ; Renusson, Douaire, ch. 15, nos. 16 à 19; Ferrière. sur l’art. 117 de la 
Cout. de Paris ; 4 Pothier, du Douaire, no. 328. 


(3) 1 Troplong, Prescription, nos. 52, 55, 56, 57, 63 et 64 ; 24 Merlin, Rép., 
vbo Prescription, sect. 1, no. 2; Dalloz, vbo Prescription, nos. 28 à 30, 32; 
35, 37 et 38; 1 Pothier, Obligation, no. 699. 


(4) 2 Troplong, Prescription, no. 929 ; Pothier, Propridtd, no. 244 ; Vazieles, 
Prescription, no. 492 ; 21 Duranton, no. 390. 
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que les Appelants ont établi un titre de propriété par pres- 
cription à l'encontre des droits à douaire coutumier réclamés 
par l'Intimé comme se disant aux droits de Jean-Baptiste 
Pelletier et de Julie Pelletier, laquelle prescription a com- 
mencé à courir du cinq décembre 1826, jour du décès du père 
des douairiers, et était acquise aussitôt l'expiration de dix an- 
nées, aux Appellants, aussi à Sarah Miville, femme de Cyriac 
Paradis. et à Théotiste Miville, Défendeurs nommés en l’ac- 
tion, vu leur possession et jouissance à juste titre et de bonne 
foi par eux et par Firmin Miville, leur père et auteur commun, 
franchement et sans inquiétation entre âgés et non privilégiés, 
pendant le temps requis pour la prescription, et que les Appe- 
ants ont le droit d'invoquer le titre de Sarah Miville et 
Théotiste Miville, comme étant à leurs droits au moyen d’ac- 
quisition dont les titres ont été produits en preuve; que le 
droit de propriété des Appelants en l'immeuble en question 
est donc établi sans qu'il apparaisse d’aucun abandon, ni par 
eux, ni par Sarah Miville et Théotiste Miville, de leurs droits 
ainsi acjuis, ou aucune renonciation expresse ou tacite à 
iceux : que, par conséquent, l'exception péremptoire plaidée 
par les Appelants à l'action de l'intimée, fondée sur un titre 
valable à l'immeuble en question, est bien fondée, en fait 
comme en loi, a infirmé et infirme le jugement dont est appel, 
savoir, le jugement rendu par la Cour du Banc de la Reine 
pour le district de Québec, en date du douze d'avril, 1847. Et 
cette cour rendant le jugement que la Cour Inférieure aurait 
dû rendre, vu les considérations ci-dessus exprimées, a débouté 
et déboute l'Intimée de sa demande, avec dépens, etc.” Cette 
action avait été portée par Marie-Angélique Boucher, sœur 
de la Demanderesse en cette cause, et co-douairière avec elle. 
L'action est renvoyée, avec dépens, par la raison que la même 
question avait déjà été jugée en appel, par le jugement ci- 
dessus. (12 D. T. B. C., p. 214.) 
TALBOT, pour les Demandeurs. 
BAILLARGÉ, pour les Défendeurs. 


TOME X. 31 
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CAPIAS. 
CouR SUPERIEURE, Québec, 16 mars 1857 
Présent : MORIN, Juge. 


GENDRON, Demandeur, vs. LEMIEUX, Défendeur, et LEMIEUX, 
Requérant. 


Jugé: Qu'un capias émané contre un débiteur qui est accusé d’avoir 
caché ses biens et effets, avec l'intention de frauder ses créanciers en 
général, et le Demandeur en particulier, sera mis de côté, quashed, s'il 
est prouvé que le Défendeur n’a pas caché ses effets, qu’il n'avait alors 
aucuns biens, et que ceux qui ont été cachés étaient la propriété de son 
épouse. (1) 

Le Demandeur, locateur du Défendeur, poursuivait ce der- 
nier pour la somme de £20, pour loyer ; et l'action avait été 
commencée par une saisie-gagerie. Le writ de saisie-gagerie 
n'avait pu être exécuté, parce que le Défendeur, le 4 no- 
vembre 1856, avait fermé et barré les portes de la maison, et 
avait refusé de les ouvrir ; et parce que, le lendemain, l’huis- 
sier exploitant n'avait pu saisir les meubles, parce qu'ils 
avaient été cachés et mis hors de vue. Le Demandeur, dans 
son affidavit, alléguait les faits ci-dessus, et, de plus, que, le 6 
novembre de la même année, à huit heures du soir, et le len- 
demain, le Défendeur avait transporté une quantité considé- 
rable de ineubles hors de la maison dans la direction de la cité 
de Québec; que, le 3 novembre, il y avait dans la mai- 
son des effets pour un montant d'environ £50. Sous cet 
affidavit, un writ de capias fut émané contre le Défendeur. 
Par requête le Défendeur demandait la nullité de ce capius, 
et alléguait: lo. Que tous les effets qui se trouvaient dans la 
maison et dépendances ne lui appartenaient pas, mais étaient la 
propriété de son épouse, séparée de biens d’avec lui; 20. Que 
les meubles avaient été achetés par l'épouse du Défendeur, à 
une vente judiciaire, dans une action contre le Défendeur, à la 
poursuite du Demandeur ; 30. que les effets que le Défendeur 
avait transporté: en la cité de Québec, étaient la propriété de 
son épouse; et quil n'avait agi ainsi que comme l'agent de 
son épouse; ce que le Demandeur connaissait parfaitement. 
Cette requête fut contestée par le Demandeur: lo. Parce que 
l'adjudication des meubles faite à l'épouse du Défendeur n'a- 
vait pas été suivie de déplacement ni de tradition ; 20. que les 
meubles se trouvant dans la maison du Demandeur étaient la 
sûreté du loyer; 30. que les meubles avaient été adjugés pour 
des prix excessivement au-dessous de leur valeur ; 40. que sa 
dite épouse n'exerçait aucune industrie, et que les argents 


(1) V. art. 798 C. P. C. 
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payes par elle & la vente provenaient du commerce fait par le 
éfendeur et lui appartenaient. A l'enquête, il fut prouvé 
que la dame Lemieux était séparée de biens d'avec le Défen- 
deur ; que cette séparation avait été légalement exécutée ; que, 
lors de la saisie dans la cause de Richard vs Lemieux, où la 
dame Lemieux s'était portée adjudicataire, le Demandeur 
avait été nommé gardien; qu'à la vente dans cette cause, la 
dame Lemieux s'était portée adjudicataire et avait acquis tous 
les biens meubles et effets qui se trouvaient alors dans la 
maison du Demandeur louée au Défendeur; que les meubles 
n'avaient pas été déplacés ; que, lors de la saisie-gagerie et du 
capias ad respondendum dans la présente cause, la dame Le- 
mieux était seule propriétaire de tous les biens qui se trou- 
vaient dans la maison, et qu'aucun des meubles et effets n’ap- 
partenaient au Défendeur ; que la dame Lemieux avait acheté 
ces meubles pour un prix excessivement au-dessous de leur 
valeur ; que, lors de la saisie-gagerie, le Défendeur avait refusé 
d'ouvrir la porte à l’huissier saisissant; que, le lendemain, tous 
les effets avaient été cachés dans une chambre que l'huissier 
ne connaissait pas, par l'ordre de la Lemieux, en présence de 
son mari; que, le lendemain, le Défendeur avait, dans la nuit, 
transporté tous ces meubles et effets à Québec; que ces 
meubles garnissaient et meublaient la maison du Demandeur, 
et étaient la sûreté du loyer et le gage du locateur. 
DECHENE, pour le requérant, représenta que la loi pour 
l'obtention d’un writ de capias ad respondendum, exige im- 
périeusement que le débiteur cache ses biens ; il s'ensuit natu- 
rellement qu'il aurait fallu que le Défendeur en cette canse 
cachat ses propres biens, et non ceux d'autrui, qu'il avait été 
établi que le requérant n'avait nullement caché ses biens, mais 
bien ceux d’une autre personne, que cette personne fût son 
épouse ou non, cela n’avait pas l'effet de changer la position 
des parties ; qu’il était aussi établi, hors de tout doute, que 
l'épouse du Défendeur était séparée de biens d'avec lui, que 
tous les effets qui se trouvaient dans la maison du Demandeur 
étaient la propriété de l'épouse du requérant, pour les avoir 
achetés et payés de ses propres deniers. Qu'il était bien vrai 
que ces effets avaient été vendus à un prix au-dessous de leur 
valeur, mais que le Demandeur était présent à la vente et 
n'avait pas enchéri; que, de plus, si les effets qui avaient été 
ainsi cachés par le Défendeur étaient responsables, pour le 
loyer, le Demandeur avait un autre recours qu'il aurait dû et 
pu exercer, c'est-à-dire, le droit de suite. . 
LANGLOIS, pour le Demandeur, prétendit que la séparation 
de biens était nulle, en ce que les effets avaient été vendus 
Judiciairement à un prix beaucoup au-dessous de leur valeur, 
en fraude des créanciers du Défendeur, et particuliérement du 
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Demandeur qui avait un gage sur ces effets pour son loyer ; 
les effets étant des meubles meublant et garnissant la maison ; 
que, si le capias était renvoyé, le Demandeur perdrait son 
recours, attendu que le Défendeur avait commis cette fraude, 
de concert avec son épouse, dans le seul but de lui faire perdre 
sa créance ; que le Defendeur était endetté de beaucoup plus 
qu'il ne pouvait payer; que ces effets avaient été transportés 
de sa maison à Québec, puis disséminés en différents endroits 
où il était impossible de les suivre. 

‘ La Cour, considérant que la loi qui autorise l'arrestation 
d'un Défendeur qui dissipe et recéde ses biens et effets est de 
droit strict et rigoureux, et ne peut être étendue d'un cas à 
un autre; que, quoiqu'il soit bien prouvé que le Défendeur 
actuel ait enlevé et recélé de la naïson dont il s'agit, le mobi- 
lier appartenant à son épouse, au préjudice du Demandeur, en 
faveur duquel ce mobilier répondait du loyer, le remède d'un 
writ de capias n'était pas applicable, le Demandeur pouvant 
d’ailleurs exercer d’autres recours en pareil cas; considérant, 
néanmoins, la fraude du Défendeur, annulle et met de côté le 
writ de capras ad respondendum, et tout ce qui s’en est suivi, 
mais sans dépens. (12 D. T. B. C., p. 222.) 

DECHÈNE, pour le Requérant. 

CASAULT et LANGLOIS, pour le Demandeur. 


POURSUITE IN PORMA PAUPERIS. 
CIRCUIT Court, Québec, 25 avril, 1862. 
Before : STUART, Justice. 


OLSEN, vs. FORSTERSEN. 


Jugé: Que quoiqu’une partie ait obtenu permission de procéder in 
form pavperts, elle est néanmoins tenue de payer la taxe imposée par la 

This was a motion by Plaintiff that, inasmuch as he had : 
obtained, in due course, permission to prosecute his rights in 
forma pauperis, and, inasmuch as the clerk of the court had 
refused to deliver to him, or to his attorney, a writ of arrét- 
sunple without pre-payment of the sum of two shillings, the 
said clerk be ordered forthwith to deliver over to him the said 
writ of arrét-simple. 

O’FARRELL, for Plaintiff: The permission to sue or defend 
in forma pauperis, involves what may be called delay for the 
payment of the fees and charges of the several officers of the 


(1) V. art. 31 C, P, C, 
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court whose services may be required for the due prosecution 
of the party’s rights; (1) it is admitted, on all hands, that the 
statute (2) giving to the gevernor in council the power of 
imposing on law proceedings a tax or duty to form part of 
the building and jury fund,” does not repeul the law relating 
to proceedings in forma pauperis ; neither is it denied that 
the permission to proceed in forma pauperis covers all the 
fees and charges which formerly belonged exclusively to the 
officers of the court, but are now funded, (3) and form the 
“ officers of justice fee fund.” But, under the law creating 
the “ building and jury fund,” (4) it is competent for the 
governor in council to convert the “ fee fund” into so much 
of the “building and jury fund.” Now the law (5) ordains 
that the fees, &c., so forming the “ fee fund” shall be 
demanded and collected by the officers themselves. There is 
therefore, so far as the controlling action of the court is con- 
cerned, no essential difference beween the sources of the “ fee 
fund,” and of the “building and jury fund ;” both are a tax 
or duty ; both are demanded and collected by the same offi- 
cers, who are the tax-gatherers of both ; and though the ac- 
counts of both are perhaps now written on adjoining pages of 
the public ledger, yet they may, by order of the Governor in 
Council, be made to form but one and the same fund. In any 
case, in the present suit, where the tax or duty sought to be 
exacted is one collected by the Clerk of this Court, that tax 
or duty cannot be considered in any other light than as a 
charge of an officer of this court, from the present payment 
of which the party has a right to claim exemption under 
the order to proceed in formd pauperis, which he has ob- 
tained in this case. 

CaSAULT, for the Clerk of the Court, maintained that this 
tax was payable on all judicial proceedings: that the act au- 
thorizing the judge to grant permission to parties to sue an 
formd puuperia, dit not apply to the present case. That the 
only power vested in the judge was to grant leave to parties, 
upon affidavit that they had a good cause of action, to prose- 
cute their actions without paying the usual fees and charges 
of the several officers of the Court. It was needless to explain 
the meaning of the word fees, but some explanation of the 
word charges was necessary. Parties prosecuting in forma 


(1) Con. Stat. L. C. ch. 82, sec. 24. 

(2) Con. Stat. L. C. ch, 109, sec. 32. 

(3) Con. Stat. L. C. ch. 93, sec. 3. 

(4) Con. Stat. L. C. ch. 109, sec. 32, sub-sec. 3. 
(5) Con. Stat. L. C., ch. 93, sec. 3. 
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pawperis were exempt from these charges before the passing 
of the act imposing the tax in question, and these charges 
consisted in and comprised any disbursements which it was 
necessary for the officers of the court to make, such as the 
several charges of the sheriff for bailiffs, advertising, etc., as 
in opposition to his own fees of office. This tax was not then 
in existence, and therefore the act authorising proceedings in 
forma pauperis could not be held to liberate any parties 
from the payment of it. In conclusion, he would state that 
this was a special tax imposed by government upon all 
judicial proceedings whatever, and that parties instituting 
proceedings before the courts could not be and were no more 
exempt from the payment of this tax, under the statute au- 
thorizing parties to proceed in forma pauperis, than were 
merchants or others from the payment of duties imposed upon 
imported merchandize. 

TUART, Justice: At the argument on this motion, it was 
urged very strongly on behalf of Plaintiff that, by the statute 
authorising 1n forma pauperis proceedings parties prosecuting 
under such statute were not only exempt from the payment 
of the fees, but also of the charges of the several officers of 
the court ; that the word charges included the tax claimed by 
the clerk in the present case, and that, if the word “ charges ” 
did not include the present tax and other claims of a similar 
nature, then that the word was superfluous and unneces- 
sary; I am however of a contrary opinion, because, if the 
party proceeding in forma pauperis were only exempt from 
the payment of the fees, then the sheriff's charges and others 
would not be included, and such party would be bound to pay 
them, but the law authorizing the collection of the tax in 
question is specific. The law authorizing 1n forma pauperis 
proceedings exempts the party suing under it from the pay- 
ment of the fees and charges of the several officers of the 
court, but the tax in question is from its nature neither a fee 
nor a charge of any officer of the court. This is a duty or tax 
imposed upon all parties prosecuting before this court, to be 
applied in aid of the building and jury fund. It is not neces- 
sary from the nature of this tax that it should be collected by 
an Officer of this court. It might be received by the collector 
of customs. It is not in the power of the court to modify this 
tax in any way. Jugement: Take nothing by motion. (12 D. 
T. B. C., p. 226.) 

O’FARRELL, for Plaintiff. 
CASAULT, LANGLOIS and ANGERS, for clerk of the Court. 
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PROCEDURE.—ADMISSION DU DEFENDEUR. 
BANC DE LA REINE, EN APPEL, Montréal, 3 mars, 1862. 


Présents: Sir L. H. LAFONTAINE, Bart., Juge-en-Chef, AYL- 
WIN, DUVAL, MEREDITH et MONDELET, Juges. 


Lacroix, Appelant, et LAMBERT dit FINON, Intimé. 


Jugé: Que sur action en résiliation d’une promesse de vente verbale 
d’un héritage, telle promesse admise par le Défendeur avec des condi- 
tions différentes de celles alléguées par le Demandeur, ce dernier, qui 
n’a fait aucune preuve, a droit à un Jugement suivant les conditions et 
offres admises par le défendeur. 


MONDELET, Juge, dissentiens: L'Appelant, demandeur en 
Cour de première instance, se plaint d'un jugement de la Cour 
Supérieure, à Sorel, (BRUNEAU, Juge,) du 13 mai, 1861, dé- 
boutant son action. Cette action avait pour objet d'obtenir 
en faveur du Demandeur, qui alléguait être cessionuaire de 
Joseph Lambert dit Finon, frère de l’Intimé, certains droits à 
une partie de terre qui avait été cédée au dit Joseph Lambert 
dit Finon, par sa mère, Marie Louise Rcbidoux, veuve de 
François Lambert dit Finon, par acte de donation du 17 mars, 
1842. Joseph Lambert dit Finon avait fait à l’'Intimé une 
promesse de vente de cette partie de terre, pour, entre autres 
considérations, $100, et deux années d’arrérages de cens et 
rentes dus au seigneur; $25 comptant, et le résidu en paie- 
ment de $25 chacun, et de faire le premier le 29: septembre, 
1853, et les autres à pareils termes les deux années suivantes. 
La promesse de vente devait être nulle et de nul effet si l'In- 
timé ne faisait pas les divers paiements aux termes convenus. 
L'Intimé prit possession de la partie de terre (14 arpent) et 
l'a encore. Le 9 février, 1859, Joseph Lambert dit Finon a 
mis l'Intimé en demeure, avec intimation, qu’à défaut de paie- 
ment, dans le terme indiqué, il eût à lui délaisser la terre. 
L’Intimé n'a tenu aucun compte de cette sommation. De la 
l'action de l’Appelant. L’Appelant, se fondant sur la cession 
que lui a faite Joseph Lambert dit Finon, poursuit l’Intimé et 
demande, qu'attendu qu’il est aux droits de son cédant, la 
promesse de vente soit déclarée résiliée et résolue, et qu'il soit 
déclaré propriétaire de l'immeuble, et que le Défendeur soit 
condamné à le délaisser sous quinze jours, avec option à l’In- 
timé de payer sous le même délai $240, pour satisfaire aux 
obligations de la promesse de vente, avec dépens. L’Intimé a 
opposé trois exceptions: lo. Une promesse de vente différente 
de celle alléguée par l'Appelant; 20. Absence de cession des 
droits, rescindants et rescisoires; 30. Réclame impenses. 
Offres de la balance due et pour dépens, sauf à parfaire. Il y 
a eu une enquête. La Cour, sur les objections du Défendeur, 
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a jugé inadmissible la preuve orale de la promesse de vente, 
attendu qu'il n'y avait, à son avis, aucun commencement de 
preuve par écrit. Les parties étant entendues au mérite, la 
Cour a débouté l’action. (1). Ilest évident que le Deman- 
deur a allégué une promesse de vente, et que le Défendeur 
la nie et en allègue une autre, et qu'il offre de se conformer 
& cette derniére. Le Demandeur persiste & s’en tenir a celle 
qu'il a alléguée, et, à l’enquéte, offre d'en faire la preuve par 
son cédant. La Cour refuse au Demandeur de faire cette 
preuve. En effet, le Demandeur n’a pas, dans les Défenses, 
un commencement de preuve de cette vente, mais le Défen- 
deur ayant admis qu'il y a eu vente, n'y en avait-il assez 
pour faire admettre le Demandeur à la preuve de la vérita- 

le promesse de vente. Il y a à dire pour et contre là-dessus. 
Si le commencement de preuve par écrit est un écrit de la 
partie ou de son préposé qui rend vraisemblable le fait dont 
il est fait mention, en quoi l'allégation du Défendeur, qu'il y 
a eu une promesse de vente différente de celle alléguée par le 
Demandeur, rend-il vraisemblable la promesse de vente qu'al- 
lègue le Demandeur. D'un autre côté, sans aucunement divi- 
ser les exceptions du Défendeur, ne peut-on pas dire qu'il a 
distinctement »ulmis qu'il y a eu une promesse de vente, et il 
offre de s'y conformer; n’y a-t-il pas, dans ce cas, un fait in- 
contestable dont la preuve est acquise à la Cour et aux 
parties, savoir: l'existence d’une promesse de vente? Dans 
ce cas, ne peut-on pas dire quil ne s'agit plus que de 
s'assurer des conditions exactes de cette promesse de vente ? 
Je penche vers ce dernier sentiment, et, bien que je sois d'avis 
que les offres non acceptées, rejetées par le Demandeur, ne 
doivent pas, comme de raison, servir de base plus que de 
motifs au jugement d’une Cour de justice, toujours est-il 
vrai que nous avons l'admission du Défendeur qu'il y a eu 
promesse de vente. Il s’en suivrait, si cette dernière hypo- 
thése est vraie, que la Cour de première instance a eu tort de 
refuser la preuve orale des conditions de cette promesse de 
vente, et que la cause devrait être renvoyée au tribunal de 
première instance, dans le but de donner au Demandeur l'oc- 
casion de faire cette preuve, s'il le peut. (2) Dès le commen- 


(1) BRUNEAU, juge: ‘‘ Considérant que le Demandeur a failli d’établir les 
principaux allégués de sa déclaration, et nommément les conventions verbales 
mentionnées en icelle, et servant de base à la dite action, renvoie la dite ac- 
tion du Demandeur, avec dépens.” 


(2) M. le juge MonpELeT a cité le jugement rendu en 1831, dans une cause 
dans laquelle un nommé Bricault dit Lamarche était partie. Il s’agissait d’une 
romesse de vente. Le Demandeur l’alléguait d’une manière, le Défendeur 
‘une autre. Qu’a fait la Cour? Voici ce qu'elle a jugé : ‘ La Cour, attendu 
que les parties diffèrent sur les conventions, tout en s’accordant sur l'exis- 
tence d'une promesse, appointe les parties à la preuve, ” 
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cement, je pressentais une difficulté qui, peut-être, s’élèverait 
plus tard ; je veux dire que, si le Demandeur ne pouvait prou- 
ver d'autre promesse de vente que celle prétendue par le Dé- 
fendeur, ce qui pourrait fort bien arriver, alors, il ne pourrait 
y avoir jugement en faveur du Demandeur, vu que ce serait 
un jugement qui ne s’accorderait plus avec ses propres alléga- 
tions. Mes prévisions se réalisent: voilà que la majorité de la 
Cour va rendre un jugement qui n’est d'accord ni avec les al- 
légations et les prétentions du Demandeur, ni justifié par les 
allégations et les admissions du Défendeur. C’est un jugement 
qu'on impo e au Demandeur qui n’en veut pas, et au Défen- 
deur contre lequel il n'y a pas de preuve. Je suis done d'avis 
que le jugement de la Cour de première instance devrait être 
infirmé et que tous les procédés, depuis et compris le refus de 
la Cour de première instance d'admettre la preuve testimoniale 
des conditions de la promesse de vente, dont il s'agit, devraient 
être annulés, pour, sur ce, les parties procéder suivant la loi. Le 
juge en chef m’a fait remarquer que la déposition sur laquelle 
paraît avoir été consignée l’objection quant à l'admissibilité ou 
inadmissibilité de la preuve n’est pas complète ; il la regarde 
comme un papier blanc, vû qu'elle n’est pas signée, et qu'il 
nya aucune preuve que le témoin ait été assermenté. 
Il va sans dire que, si la Cour envisageait cette objection 
sous le méme point de vue que le juge en chef, tout serait 
dit, et nous n’aurions pas autre chose à faire que de eonfirmer 
le jugement de la cour de première instance. Cette difficulté 
n'a été suscitée par aucun des avocats, qui n’en ont pas dit mot. 
Ils ont plaide au long sur la question du commencement de 
preuve par écrit et de l'admisibilité ou inadmissibilité de la 
preuve. J'ai vu mainte et mainte fois de semblables dépositions, 
lorsque l'on arrête la preuve, comme on l’a fait en cette cause. 
Il peut se faire que ce mode de procéder ne soit pas strictement 
régulier, mais comme aucune des parties ne parait avoir eu 
l'idée de s'en plaindre, et comme elles ont franchement et 
sérieusement plaidé la question légale, il me semble que nous 
ne devrions par un tel échappatoire éviter de la décider. 
MEREDITH, Justice: I think we cannot avoid reversing the 
judgment of the court below. The Plaintiff alleges, in effect, that 
his cédant verbally agreed to sell alot of land to Defendant for 
£25, and two years arrears of cens et rentes ; that $75, part of 
the purchase money still continues unpaid; and he prays that 
Defendant be condemned to return the land, or to pay a sum 
of £60, in fulfilment of the obligations by him assumed under 
the promise of sale. The Defendant, in his articulation de faits, 
says, in substance: I purchased the land for $100, without any 
obligation to pay any urrears of cens et rentes. I owe only $50 
of capital, and $25 as interest, which I offer to pay you with 
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$20.70, as costs ; and, thereupon, the court below has said to 
Plaintiff: “ you shall not have your own land which you sold, 
nor the money which Defendant offers you in payment of that 
land, nor yet the costs which he offers you in consequence of 
his having made default to pay your claim; but, on the con- 
trary, your actiou must be dismissed, with costs against you.” 
The ground upon which it is supposed that the judgment thus 
rendered is right, is that there is (it is said) a fatal discrepancy 
between the agreement alleged and the agreement admitted. 
It is true that a variance as to the consideration of a contract 
may be fatal ; (1) the reason being that, in such a case, it does 
not appear that the contract alleged and the contract proved 
are identical. But, in this case, Defendant has, by his urticu- 
lation de faits, admitted that he owes Plaintiff $50 and interest, 
under the agreement mentioned in Hlaintiffs declaration. 
There cannot, therefore, be any doubt that the eement 
alleged, and the agreement admitted, are one and the same: 
and, therefore, the technical difficulty which this case in sup- 
posed to present, does not, I think, in reality exist. The Plaintiff 
has virtually accepted Defendant's admission by inscribing 
his cause for judgment, without further proof; and I think 
he ought to have had a judgment in his favour according to 
that admission. As to the remedy to be granted to Plaintiff: 
_I would have had no difficulty, as between the parties, to grant 
the conclusions of Plaintiff's declaration, in so far as regards 
the nature of the remedy claimed. The majority of the judges, 
however, think that the safer course for us to adopt is to 
condemn Defendant simply to pay Plaintiff the balance due 
to him ; and, as I agree in the judgment, as far as it goes, I do 
not deem it necessary to enter a dissent on the ground of its 
not giving Plaintiff exactly the remedy which I think he ought 
to have, and for the want of which I fear he may be subjected 
to inconvenience, if not to costs. 

“ La cour considérant que la demande de |’Appelant, De- 
mandeur devant la cour dont est appel, avait pour base une 
promesse de vente verbale prétendue avoir été faite le ou 
vers le 29 septembre, 1852, à l'intimé, par son frère Joseph 
Lambert dit Finon, aux droits duquel l’Appelant poursuit, 
en qualité de son cessionnaire d’une terre en la paroisse 
St-David. Considérant que l’Appelant a allégué, comme con- 
ditions de la promesse verbale, qu’elle avait été faite pour et 
moyennant la somme de cent piastres, et deux années d’arré- 
rages de cens et rentes de la terre, dont 825 comptant, et le 
résidu en trois paiements de $25 chacun, le premier devant se 
faire le 29 septembre, 1853, et les deux autres à pareils termes 


(1) Greeleaf, p. 69. 
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les deux années suivantes, et qu'icelle promesse de vente serait 
nulle et de nul effet si l’Intimé ne faisait pas les divers paie- 
ments aux termes convenus. Considérant que la demande de 
l’Appelant était en résiliation de la promesse, par défaut de la 
part de l’Intimé de l’accomplissement des conditions de sa 
part, et à ce que l’Appelant fut déclaré propriétaire de l'im- 
meuble en question, et que l’Intimé fut condamné à le délais- 
ser sous quinze jours, avec option à lui de payer sous ie même 
délai la somme de $240, pour satisfaire aux obligations de la 

romesse de vente, avec dépens. Considérant l'exception de 
‘Intimé, par laquelle il disait que la promesse de vente à lui 
faite avait été consentie pour $100, purement et simplement, 
et sans autres conditions, qu’il avait payé à Joseph Lambert 
dit Finon $22 comptant, de plus $28 le 29 septembre, 1853, 
avec 50 cents pour intérêts, en sorte qu’il ne restait dû que 
$50 de capital, et $24 d'intérêts qu'il offrait avec son excep- 
tion, ainsi que la somme de $20.70, pour frais encourus jusques 
alors, ce dont il demandait acte. Considérant que l'Appelant 
a refusé d'accepter la dite confession, et que, sur contestation 
liée au fonds, il n’a produit aucune preuve quelconque à l'ap- 
pui de sa demande, en raison de quoi, ainsi que de l’articula- 
tion de faits, l’Intimé a été exempté de prouver ses excep- 
tions. Considérant, néanmoins, que l’Appelant doit profiter 
de l’aveu et confession de l’Intimé, suivant la dite exception 
et la dite articulation de faits, et que, partant, dans le renvoi 
en entier de la demande de l’Appelant par le jugement de la 
Cour Supérieure siégeant en la ville de Sorel, en date du 13 
mai, 1861, dont est appel, il y a mal jugé: La Cour infirme le 
dit jugement, et condamne l’Intimé, suivant ses offres, à payer 
à l'Appelant la somme de cinquante piastres de capital, et 
vingt quatre piastres d'intérêts échus, lors de la production de 
la dite exception, savoir: le 7 septembre, 1860, avec intérêt 
sur le capital de $50 du dit jour, et avec $20.70 pour dépens 
encourus jusqu'alors, et la Cour déboute l’Appelant du surplus 
des conclusions de sa demande, avec dépens dans la Cour Su- 
périeure depuis le dit jour jusque au jugement final. De plus 
il est ordonné que l’Intimé paie à l’Appelant les dépens par 
lui encourus en appel L’hon. M. le juge Mondelet, dissen- 
tiente. (12 D. T. B. C. p. 229.) 

Dorion, DoRION et SENECAL, pour l’Appelant. 
LAFRENAYE et BRUNEAU, pour l'Intimé. 
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HONORAIRES DU PROTONOTAIRE. 
SUPERIOR COURT, QUEBEC, 3 mai 1862. 
Before: STUART, Justice. 


LANGLOIS, vs. WALTON. 


Jugé: 1o. Que le protonotaire n’a pas droit de demander aucun hono- 
raire sur la contestation du certificat d'un registrateur produit suivant 
a loi. 

20. Que le protonotaire ayant demandé et reçu tel honoraire, la par- 
tie qui en a fait paiement a droit de s’en faire repayer, et la Cour sur 
motion ordonnera au protonotaire de remettre le montant ainsi reçu. 


This was a motion on the part of Plaintiff to oblige the 
prothonotary to refund a fee of five dollars paid on the 
filing of a contestation of the registrar’s certificate in the 
month of November preceding. 

LANGLoIS, C. B. {for Plaintiff, contended that this was a fee 
to which the prothonotary was not entitled, as had been deci- 
ded in a case in the Superior Court at Quebec, Ninteau vs. 
Tremain and Hunt, contesting registrar's certificcte, (1) and 
also that Plaintiff was not obliged to bring an action to reco- 
ver the amount, but was entitled to proceed against an officer 
of the Court by motion to that end. (2) 

LANGLOIS, Jean, for prothonotary, claimed the dismissal of 
the motion on the ground that the claim for repayment, if 
any existed, must be enforced by a direct action, and not by 
a motion, which did not afford the same facilities for hearing 
or for an appeal, and that the prothonotary had accounted to 
the government for the money so received, and was no longer 
responsible for it as an officer of the Court. 

STUART, Justice: The objection taken to this motion by the 
prothonotary was, that the demnand for the reimbursement of 
money illegally received by the prothonotary could not be 
placed before the Court in any other than the usual mode of 
a suit at law ; but, as the Court has already decided that there 
exits no such fee as that charged in the present case, it would 


(1) Vide D. 7. B. C., p. 208. 


(2) Le greffier d’un tribunal est tenu de remettre A son successeur en office 
les deniers qui lui ont été déposés dans une cause, et, s’il ne le fait pas, on 
doit procéder par règle contre lui, devant le tribunal où le dépôt a été fait, 
mais on ne peut le poursuivre devant un autre tribunal pour recouvrer le mon- 
tant déposé, quand même ce dernier tribunal serait compétent quant au 
montant réclamé. Merizzs et Cowan, C. B. R., Montreal, 5 septembre 1861, 
Lafontaine J. en C. (dissident), Aylwin, J., (dissident) Duval J,, Meredith J. 
et Mondelet, J., confirmant le jugement de C. S. Sherbrooke, McCord J. (9 
R, J. R. Q., p. 494.) Le greffier qui, sur l'ordre de la cour, dont il est le 
greffier, paie des deniers à lui déposés est déchargé de toute responsabilité 
quand même l'ordre serait illégal. (Opinion de Meredith. J., dans la même 
cause.) 
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be most unreasonable to subjeet the parties to the unneces- 
sary expense and delay of a law-suit. I will, therefore, grant 
this motion with costs as prayed for. JUGEMENT: Motion 
granted. (12 D. T. B.'C. p. 236.) 

LANGLoIS and POZER, for Plaintiff. 

CAsAULT, LANGLOIS and ANGERS, for prothonotary. 


STREET.—PROPERTY.—POSSESSION. 
CourT OF QUEEN’S BENCH, Montreal, 9th March, 1864. 


Coram DuvaL, Chief Justice, J.. MEREDITH, MONDELET, A. J., 
BADGLEY, A. J. 


In appeal from the SUPERIOR Court, district of Montreal. 


SARAH JOHNSON, ét al., (Plaintiffs in the court below,) Ap- 
pellants, and JOSEPH ARCHAMBAULT, (Defendant in the 
court below,) Respondent. 


The land of Appellants had been bounded in rear by a lane known 
as Blache lane from A. D.1815 till about ten years before the institution 
of the present action, when Defendant, who owned land on the opposite 
side of the lane, took possession of that part of the lane between him 
and the auteur of Appellants, and thereby prevented access to Appellants’ 
land in rear from the lane. 

Held: In appeal, reversing the judgment of the court below, that the 
lane was a public street and thoroughfare long before A. D. 1834, the 
date of the acquisition of the land by the auteur of Appellants. 

That in the title of Respondent, his property was butted and bounded 
in front in part by the said street, and did not extend beyond or into or 
upon the said street ; and that he had unlawfully made the obstructions 
complained of by Appellants without right or title by him so to do, b 
illegally erecting across the said street a wooden fence and other build- 
inge upon the said street. 

hat 1 Respondent had a right of action to have the obstructions 
removed. 


The Plaintiffs, Sarah Johnson and William Busby Lamhe, 
respectively the widow and heir-at-law of James Henry 
Lambe, appealed against the dismissal of the action which 
they had brought against Defendant. The following was the 
judgment complained of : “ The 30th December, 1861. Present 
the Honorable Mr. Justice SMITH.“ The court, considering that 
“ Plaintiffs have failed to establish, by legal and sufficient 
“ evidence, the existence of any title in Plaintiffs, by reason 
“of which Plaintiffs can claim any right or title to use the 
“ street called the “ rue Blache,” or to demand the demolition 
“ of the barn and buildings erected by Defendant in the said 
“ street, as complained of, in and by the said declaration. And, 
“ further, considering that Plaintiffs have failed to shew, by 
“ legal evidence, that the said “ rue Blache ” is a public street 
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“or highway destined to the use of the public, by reason of 
“ which and by law Plaintiffs can claim the right to use the 
“ said street, and to cause the removal of the fence and build- 
“ings complained of by Plaintiffs and have failed to show 
“ any right in law by reason of which Plaintiffs can maintain 
“the conclusions of their action, the court doth dismiss the 
“ said action.” The declaration of Plaintiffs set out that, on 
the 17th October, 1834, Louis Gugy, sheriff of the district of 
Montreal, granted, bargained, sold and conveyed to James 
Henry Lambe, his heirs and assigns,“ a lot of ground and 
“ premises situate in the St. Antoine suburbs of the city of 
“ Montreal, containing eighty feet, french measure, in front, 
“more or less, by 180 feet, same measure, more or less, in 
“ depth, with a stone house and other buildings thereon erect- 
“ed, bounded in front by the main street of the said surburbs, 
“in rear, partly by a projected street, and partly by Pierre 
“ Hervieux, and, on one side, to the north-east by Pierre 
“ Hervieux, and on the other side, by Antoine Larocque or 
“ representatives ; that, under and by virtue of the foregoing 
“deed of sale, James Henry Lambe became entitled to and 
“entered into possession of said house and premises, and a 
“ right of passage unto, into, over, through and upon a certain 
“ lane, street, or passage at the rear thereof, leading from the 
“ said house and premises into Mountain street, ih the city of 
“ Montreal, and so continued until the time of his death, &c. ; 
“ that, on the 17th day of October, 1834, and for thirty years 
“ previously thereto, the said street, lane, or passage was and 
“ still is opening into Mountain street, and extending from 
“ Mountain street to the property of Pierre Hervieux, which 
“ street, lane, or passage formed, from time immemorial, in 
“part the rear boundary of the property of Plaintiffs, and 
“has been from time immemorial, in use by the proprietors 
“ of the several lots abutting on the said street, lane, or passage, 
“and the public generally ; that the said street, lane or pass- 
“ age was intended to be continued to Bisson street running 
“ parallel to Mountain street, but had remained unopened 
“ further than the property of Pierre Hervieux. That there 
“ was, on the 17th October, 1834, and for thirty years previ- 
“ously, and isa gateway opening from Plaintiffs’s premises 
“into the said street, lane, or passage, which was used b 

“ James Henry Lambe in his lifetime, and after his death by 
“ Plaintiffs as a passage from the premises of Plaintiffs, into, 
“ through, over, and upon the said street, lane, or passage to 
“ Mountain street aforesaid, and from thence back again into 
“ through, over, and upon the said street, lane, or passage to 
“ the premises of Plaintiffs. That the said street,lane,or passage 
“ was, from time immemorial until the illegal interruption and 
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“ occupation of the same by Defendant, for his private use, 
“ freely used and enjoyed as of right by James Henry Lambe, 
“ and the several proprietors of lots abutting on the said street 
“ lane, or passage, and the public generally. That in or about 
“the month of March, 1852, Defendant illegally erected, or 
“ caused to be erected, across the said lane or street, a wooden 
“ picket fence, together with certain wooden buildings, work- 
“ shops and tenements, and planted within the said enclosure 
“trees and shrubs, thereby barring the said street, lane, or 
“ passage, and occupying the same tothe injury of James 
“ Henry Lambe and Plaintiffs, and thereby preventing all 
“access to and egress from the property of James Henry 
“ Lambe and Plaintitfs through the said street, lane, or pass- 
“age to Mountain street or elsewhere, to the great injury of 
“ James Henry Lambe and Plaintiffs, and to the deterioration 
“in value of the said property.” The Plaintiffs, by their 
declaration, further alleged an agreement sous seing privé 
of date Ist April, 1852, between James Henry Lambe and 
Defendant, whereby Defendant admitted to James Henry 
Lambe the rights of the latter in the said lane or street, as 
mentioned above, and promised to remove the obstructions 
placed there by him, on demand. Allegation of the making of 
the will of James Henry Lambe (4th November, 1848), 
whereby he devised to Plaintiff, Sarah Johnson, the enjoy- 
ment, during her life, of the above lot of land and its rights 
and appurtenances, and after her death to his son, Plaintiff, 
William Busby Lambe, or representatives in perpetuity ; 
“that, on the 26th February, 1854, James Henry Lambe died, 
“without having altered his will, and Plaintiffs accepted the 
“bequests to them made; that James Henry Lambe, in his 
“lifetime, and after his death, Plaintiffs, before and at the 
“time of the committing of the grievances by Defendant 
* hereinafter mentioned, was ant were and from thence hith- 
“erto hath and have been, and Plaintifis still are lawfully 
“ possessed of the said house and premises, hereinbefore men- 
“tioned, with the appurtenances, and by reason thereof and 
“of the premises James Henry Lambe, during his life, and, 
“after his death, Plaintiffs, during all the time aforesaid, 
“ought to have had, and Plaintiffs still of right ought to have, 
“a certain way from the said house and premises unto, into, 
“through, over, and along the said certa'n lane, street or pas- 
“sage, to wit, that certain lane at the rear of the said house 
“and premises, and from thence unto and into a certain com- 
“mon or public highway called Mountain street, in the said 
“city of Montréal, and so from thence back again from the 
“ said street called Mountain street, unto, into, through and 
“along the said lane, street or passage unto and into the said 
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“house and premises respectively, so in the possession of 
“James Henry Lambe during his life, and after his death 
“and now in possession of Plaintiffs, for themselves and their 
“ servants on foot, and with horses, carts, waggons and other 
“ carriages to go, return, pass and repass every year, and at all 
“times of the year, at their free-will and pleasure to the said 
“house and premises with the the appurtenance of Plaintiffs 
“belonging and appertaining; yet Defendant, well knowing 
“the premises, but intending to injure Plaintiffs in that 
“behalf, and to deprive them of the use and benetit of their 
“said way, whilst James Henry Lambe, in his lifetime, and 
“after his death Plaintiffs were su entitled and possessed, as 
“aforesaid, to wit, on the 17th day of April, 1852, and on 
“ divers other days and times, between that day and the com- 
“ mencement of the suit, wrongfully and unjustly placed and 
“erected an upon rail fence across the said street, lane or pas- 
“sage so opening into Mountain street, and also erected cer- 
“tain other buildings thereon, and planted trees and shrubs 
“thereon, and that the said fence stretches across the said 
“lane parallel to and on a line with Mountain street from the 
“property of Plaintiffs to the property of Defendant, and 
“ erected other premises thereon, and these wrongfully kept, 
“and continued the said fence and premises, trees and shrubs, 
“in the same way as aforesaid for a long time, to wit, from 
“ thenceforth, hitherto, and thereby during all the time afore- 
“ said the said way was and is greatly obstructed and stopped 
“up; and James Henry Lambe, in his lifetime, and, after his 
“ death, Plaintitfs could not nor can they, Plaintiffs, enjoy the 
“same and James Henry Lambe, during his lifetime, was and 
“ Plaintiffs, since his death, were and are deprived of the use 
“and benefit thereof, to the damage of Plaintiffs of sixty 
“pounds, and Plaintiffs say that Defendant promised te re- 
“move the said obstructions, fences, and other buildings, trees 
“and shrubs whenever thereunto requested ; that, on the se- 
“cond day of January, 1860, and on divers other days and 
“times, Plaintiffs required Defendant to remove the said obs- 
“ tructions, fence and other buildings, trees and shrubs herein- 
“before mentioned ; but Defendant, not regarding his pro- 
“ mises, hath wholly neglected and refused, and still doth ne- 
“ glect and refuse to remove the same. Wherefore Plaintiffs 
“bring suit, and pray that Defendant may be adjudged, and 
“condemned to remove the said fence and other premises and 
“trees and shrubs within such delay as this Honorable Court 
“ shall order, and restore to Plaintiffs their said rights of way 
“into, through, over, and upon the said street, lane or passage 
“from the said house and premises to the said street called 
“ Mountain street, and from thence back again into, through, 
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“over and upon the said street, lane or passage to the said 
“house and premises of Plaintitfs, and that Defendant may 
“be adjudged and condemned to pay and satisfy to Plaintitis 
“the said sum of sixty pounds, with interest thereon from 
“service of process in this cause, and costs of suit.” The De- 
fendent met the demunde of Plaintitfs by an express denial 
of all the allegations of their declaration, and he further 
averred that the lane or passage mentioned in their declara- 
tion as opening upon Mountain street was a private lane for 
the use of the adjoining proprietors, that the said lane had 
never been established or acknowledged as a public street or 
road by any competent authority ; that said lane bounded the 
land occupied by Defendant, and was never opened further, 
und that Defendant occupied and possessed the land in ques- 
tion for more than ten years publicly, and without any 
trouble as proprietor, and had there erected buildings which 
existed for many years, &c. The Plaintiffs fyled three answers 
to Defendant's plea. By a first answer they alleged, that the 
said street or lane had been, from time inmemorial, and then 
was & public street, lane, or way, and that Defendant had 
wrongfully and tortiously usurped the possession thereof, and 
was then a trespasser. By a second answer Plaintitis averred 
“that the said lane or street was a public lane or street com- 
“monly called and known by the name of Blache street, set 
“apart to and consecrated as suchby public use and immemo- 
“rial usage as such; that Defendant was estopped from main- 
“taining that the said lane or street was a private way, as he 
“ falsely pretended, inasmuch as by the «cte or deed whereby 
“he acquired thelot of land belonging to Defendant and 
“ abutting on the said lane whereon he has usurped as aforesaid, 
“from Marie Jeanne Hervieus, residing in the city of Mont- 
“ real, wife of Robert G. Greig, residing at the same place, 
“ thereto present and duly authorized for the effects thereof, 
“and passed before Montreuil and colleague, notaries public, 
“on the 4th July, 1844, at Montreal aforesaid, the said lot of 
“ Jand is therein described as bounded in front “ par la rue 
“ Blache,” to wit, by the said lane or street as would more 
“ fully appear on reference to an authentic copy of said acte 
“or deed of purchase produced with said answer of Plaintiff ; 
“ that, moreover, the said street or lane was in fact a public 
“ street or lane on and over which Plaintiffs had a right of 
“ passage at all times, and the citizens and public had had and 
“enjoyed the same asa public street or passage from time 
“immemorial; and Plaintiff, d'abondant, alleged that, in the 
“ year 1801, and long prior thereto, {he said lane was a public 
“ street or lane and had ever since continued to be such and 
“ then was a public street or lane notwithstanding the usurpa- 
TOME X. 32 
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“ tion thereof by Defendant; that, in fact, on the map or plan 
“ of the city of Montreal, which was made in conformity with 
“ the statute in that behalf, intituled an act to amend an act 
“ passed in the 36th year of the reign of His Majesty George 
“ III, intituled an Act for Making, Repairing, and Altering the 
“ Highways and Bridges within this province, and for other 
“ purposes, and passed in the 39th year of the reign of His 
“ Majesty George III], by Louis Chartrand, inspecteur des 
“ chemins of the said city, and now of record ; the said lane 
“or street is therein laid down as being then a public lane or 
“street by the name of the “ Rue Blache,” and that, by 
“reason thereof, Defendant and all persons whatsoever had 
“ knowledge that the said lane or street was and is a public 
“ street, and were and are bound thereby, and that the said 
“ public street, hath ever since continued to be and was in the 
“ year 1801, and long prior thereto, and now is a public street, 
“ notwithstanding the pretended possession and the said usur- 
“ pation by Defendant.” The Appellants adduced evidence of 
various kinds in support of their demand, plans of the city, 
title deeds, and testimony of witnesses. Two plans of the city 
are extant, forming part of the archives of the city, the one 
of date 1801, made by Louis Chartrand, under authority of 
39 George III, cap. 5, §§ 26, 27, Rev. Stat. L. C.. p. 361, tke 
other made in 1825, and both of these plans exhibit the lane 
or passage in dispute, Blache lane, as bounding the property 
of the Appellants in rear. Two title deeds were also produced 
by Appellants. The first of these titles was the title deed of 
the property of Appellants given by the sheriff to their auteur, 
James Henry Lambe, in 1834, according to which the property 
was bounded in rear by a projected street, meaning “ Blache 
lane.” The second of these titles was the deed by which Defen- 
dant acquired his land fron Dame Mary Ann Greig, née 
Hervieux, according to which his land was Lounded in front 
by “la Rue Blache.” Henri Blache. an old man of sixty eight, 
had a distinct recollection of the Rue Bluche since A. D. 1815, 
from which time he knew that the property of Appellants was 
bounded in rear by “ Rue Blache,” and had an outlet upon 
the street, till a few years ago, when Defendant blocked 
it up. 

MonveLer, J.: Ii me paraitqu’en l’absence de titre au terrain 
(Rue Blache) en question, il ne peut étre regardé comme un 
terrain privé ou particulier. [] faut que ce terrain ait un carac- 
tere quelconque, il n’est et ne peut être amphibie. Je crois donc 
qu'il appartient à lu ville, car la courte possession du Défen- 
deur n'a pu évidemment, lui faire acquérir aucun droit, à cet 
évard. D'ailleurs, dans les titres, et d’après ce que dit le Défen- 
deur lui-même, cet espace de terrain a été connu et reconnu 
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comme “ Rue Blache” ou “ Blache Lane.” L'ensemble de la 
preuve des demandeurs, établit le fait assez clairement, pour 
justifier la conclusion, que ce terrain n'en est pas un parti- 
culier. Dans ce cas là, et vu l'usage qu'on en faisait pour sortir, 
avant que le Défendeur eût bâti la, et obstrué et la sortie et 
le passage de la à la rue La Montagne, je suis disposé à dire 
que les demandeurs sont en droit de se plaindre des bâtisses 
qu'y a érigées le défendeur et d'en obtenir la disparution. 
Bref, je suis d'avis que le jugement de la cour de première 
instance doit être renversé, le jugement de cette cour devant 
être celui qui aurait dû être rendu, devrait être bien motivé, 
et ordonner la déinolition, etc. 

The judgment in appeal was recorded as follows : “ The court, 
considering that the said street or lane called Rue Blache, 
mentioned and described in the declaration and pleadings, was 
a public street and thorougfare, on, and for long previous, to 
the seventeenth day of Octvber, 1834, date of the title of acqui- 
sition by James Henry Lambe, of his house and premises in 
the said declaration mentioned and therein described as butted 
and bounded by the said street, and was used by him, James 
Henry Lambe, as such public street and thoroughfare, and by 
his representatives, Appellants, Plaintiff aforesaid, possessors 
and proprietors of the said house and premises, until the 
erection of obstructions on the said street or thoroughfare by 
Respondent, Defendant in the court, complained of by Appel- 
lants : Considering that, in the title of Respondent, produced 
and filed his property therein mentioned acquired by him 
thereby was butte and bounded in front in part by the said 
street, and did not extend beyond, or into, or upon the said 
street : considering, that Respondent hath unlawfully made 
the obstructions aforesaid, complained of aforesaid aguinst 
him by Appellants, without right or title by bim so to do, by 
illegally erecting across the said street a wooden fence and 
other buildings and tenements upon the said street, and by 
planting the same with trees and shrubs: considering, that in 
the judgment of the Superior Court siting at Montreal on the 
thirtieth day of December, 1861, dismissing the action of 
Appellants, Plaintiffs aforesaid, there is error, doth reverse 
and set aside the said judginent, and this court, proceeding to 
render the judgment which the court below ought to have 
rendered, doth maintain the action of Appellants, Plaintiffs 
aforesaid, and doth order and adjudge that Respondent do, 
within twenty days after the service upon him of this judg- 
ment, remove from the said street, the said fence and other 
buildings, and the said trees and shrubs, and restore to Appel- 
lants, Plaintiffs aforesaid, their right of way to, and the 
full and free use of the said street or thoroughfare from 
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their house and premises aforesaid into, through, over and 
upon the said street or thoroughfare to the said street 
called Mountain street, and from thence back again through 
the said street and thoroughfare to their said house and 
premises; failing which removal of the said obstructions 
and of the rendering und restoration of the said rights of way 
and use of the said street, that the said fence, other buildings, 
trees and shrubs, shall and may be removed as aforesaid by 
Appellants, Plaintitfs aforesaid, at the cost and expense of 
Respondent, Defendant aforesaid, in due course of law, dis- 
missing the demand of Appellants for damages by them 
claimed in and by their said action, the whole with costs, &c. 
(12 D. T. B.C., p. 138; 14 D. T. B. C, p. 222 et 8 J., p. 317.) 

TORRANCE and Morris, for Appellants. 

Dorion, DoRION and SÉNÉCAL, for Respondents. 


AUTHORITIES CITED BY APPELLANTS :—1l. Plaux: Authentic plans, show- 
ing size of street, render adverse possession of any portion thereof inoperative. 
Curasson : Actions Possessoires, p. 202, n. 31.—2 Possxexsion: Acts of posses- 
sion and use acquire streets to the public. Troplong, Prescription, Tom. 1, 
n. 158, p. 234; n. 163, p. 241; Marcadé, Prescription, pp. 52, 53; Nouv. 
Den. vo., Chemin, Tom. 4, pp. 524-7, § III, no. 5, § V., nn. 1, 2, 4. Acts of 
possession combined, with plans and titles recognizing street, establish its 
existence as such street. Curasson, Id., p. 240, n. 47.—3. Preaumptions: Use 
creates presuinption of property being in city. Proudhon. Du domaine public, 
Tom. 2, p. 281, n. 564. Fencing in of lots, leaving street out of bounds, 
is presuinption of existence of street. Proudhon, Id., Tom. 2, p. 43, n. 353. 
This authority applies to culs de aac.—4. Streets: Are property of public. 
Proudhon, Id., Tom. 2, p. 28, n. 346.—5. Prescription: Les voies, rues, pla- 
ces des villes et villages, sont imprescriptibles. Troplong, Pres. 1, p. 229, 
n. 156, pp. 234, 6, 243, 7. Pothier, Prescription, n. 7, n. 191, 2; 1. Bourjon, 
T. 22, § 4, n. 24, cap. 2; 2. Gr. Cont., pp. 498-9, n. 13; Code Civil, Canada, 
p. 177; Domat, L. 3, T. 7, § 5, n. 2, p. 277; Guyot, Pres., 372, 442, n. 6; 
Proud. Tom. 3, p. 53-4, 256; Dunod, p. 74; 18 Vic., c. 100, § 41, K 9. On 
the other hand the city acquires a title by prescription to land in thirty years. 
118th Art. Cout. de Paris. Although from the title deeds of the purties in 
the present case, the title of the city is made aut apart from the prescription. 
6. Ruyjht of Action: The Roman law gave an interdict to the inhabitant de- 
prived of the use of a street. Curasson, Id., p. 209. Freminville, pp. 160-1. 

To recover the use of a street. or other public property, any individual can 
sue. Curastson, Id., p. 367, p. 369, Pardessus, Sorvitu es, 2, p. 312; 2 Bing. 
N. C., 281; Wilkes v. Hungerford Market Co. 7. Damayes: No proof of 
actual or specific injury is requisite. 2. Starkie Ev., 317, 3rd edn. ; 2. Eas. 
154, Pindar v. Wadsworth. 
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PRIVILEGE DU VENDEUR. 
Cour DE CIRCUIT, Québec, 25 novembre 1861. 
Présent : TASCHEREAU, Juge. 


Dou«Lass, Demandeur, ve. PARENT, Défendeur, et LARUE, 
Opposant. 


Jugé : Que le vendeur d’une chose, même à terme, a un privilège sur 
le produit de cette chcse vendue entre les mains de l'acheteur ; et que, 
dans l'espèce, il n’y avait pas novation de la créance criginaire pour lu 
prix de la dite chase. (1) 


Le vingt-huit septembre, 1861, l'Opposant vendit au Défen- 
deur un cheval, pour la soinme de $72, payable en un an, et, 
pour assurer cette dette, le Défendeur consentit à | Opposant 
une obligation notariée, portant date le même jour que la 
vente, et par laquelle le Défendeur hypothéquait une propriété 
immobiliére ; plus tard, le cheval ayant été saisi et vendu, 
l'Onposant produisit une opposition atin de conserver, allé- 
gunnt les faits ci-dessus, et, de plus, qu'aux termes de l’article 
177 de la coutume de Paris, le cheval se trouvant encore entre 
les inains de son débiteur, il avait droit, sur les deniers pro- 
venant de la vente d’icelui, d'être colloqué, par privilege et en 
préférence à tout autre créancier pour le prix du cheval. Le 
Demandeur contesta cette opposition par une défense au 
fonds en droit fondée sur les raisons suivantes : Parce qu'il 
apparaissait de l'opposition que l'Opposant avait accepté une 
obligation, avec hypothèque, et qu'il avait donné délai au Dé- 
fendeur ; parce que la créance de l'Opposant avait été in- 
novée, au moyen de l'obligation ; parce qu'il n'apparaissait 
pas de l'opposition que le Défeudeur fût insolvable. Au sou- 
tien de cette défense le Demandeur cita l’Ancien Denisart, 
vbo Novation, n° 9, “ La cour a encore jugé, par arrêts rendus 
les 9 mars 1736 et 5 avril 1737, qu'il y a novation, lorsqu'un 
marchand prend une obligation d'un autre marchand, auquel 
il a vendu des marchandises : et que les consuls sont incom- 
pétents pour en connaître, lors même que le Défendeur a vo- 
lontairement procédé devant eux. De la part de l’Opposant, 
il fut dit qu'il n’y avait pas novation dans l'espèce ; que, pour 
qu'il y eût novation, il fallait qu'il y eût eu une premiere 
dette qui eût été éteinte et une nouvelle dette substituée à sa 
place. (2) En effet, duns le cas actuel, il n’y avait jamais cu 


(1) V. art. 1994, 1998, 1999 et 2000 C. C. 


(2) Rep. de Jurisp. vbo Noration, p. 220, col. 1; Dict. de Droit, vbo. 
Noration, p. 275, col. 1 ; ‘‘ Novation, est le changement d'une obligation en 
une autre postérieure ; ainsi la novation détruit l'ancienne obligation et elle 
en constitue une autre.” Lacombe, vbo. Noration, p. 478. art. 1168 C. C. 
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qu'une dette. L'obligation consentie par le Défendeur ne cons- 
tituait qu'une preuve de l’existence de la dette, mais n'avait 
pas détruit une première dette pour en substituer une se- 
conde ; Qu'il y avait un arrêt du 19 avril 1611, qui avait 
jugé, dans un cas où il s'agissait aussi d'un cheval, pour une 
somme payable moitié comptant et moitié six mois apres, que 
le vendeur devait être préféré, même à l'encontre des proprié- 
taires de la ferme à l'exploitation de laquelle le cheval servait, 
sur le prix procédant de la vente d'icelui : Ce qui fuisait 
la difficulté, dans ce cas, était que le vendeur avait pris une 
obligation pour sûreté du prix et qu'ainsi res abierut in cre- 
ditum. (1) 

JUGEMENT : Défense au fonds en droit renvoyée avec dé- 
pens. 

ANDREWS et ANDREWS, pour les Deinundeurs. 

DELAGRAVE, pour l’Opposant. 


PRIVILEGE. 
Circuit Court, Quebec, 24 mars, 1862. 
Before TASCHEREAU, Juge. 


RUEL, Plaintiff vs. HENRY Defendant, und ANDERSON, ct al. 
Intervening parties. 

Jugé: 1° Que quoiqu’un contrat ne pourvoie à la livraison d’un ra- 
deau aux fournisseurs que dans leurs booms, une livraison faite avant 
l’arrivée des bois, en conséquence de défaut de la part du contracteur, 
établit une possession legale. 

2° Que la saisie de ca radeau par des raftemen pour leurs gages, après 
telle liv raison, ne peut être maintenue. (2) 


The Plaintiff having worked on a raft for Defendant during 
the winter of 1860, and being discharged in the spring of the 
year, seized the raft on its way down to Quebec, in the au- 
tuinn, for the amount of his wages. Upon this, an interven- 
tion was filed by Anderson and Paradis, claiming that the raft 
was In their possession, and that they hada special lien upon 
it, in virtue of an actual delivery of the timber to them in 
Upper Canada, and a chattel mortgage on the same granted 
them by Defendant, they having ay anced to Defendant the 
necessary funds to get out the timber. To this Plaintiff replied 
1° That, in the apreement itself between Anderson and Para- 
dis, and Defendant, it was specially stipulated that the for- 
mer would only take possession of the raft when it arrived 


(1) 2Grand Coutumier, p. 1341. 
(2) V. art, 2001 C. C. 
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at their booms in the River St-Charles, and that, as the tim- 
ber was seized in the River St-Lawrence, the intervening par- 
ties could not be considered as in possession, and that any 
subsequent proceedings could not invalidate the first agree- 
ment ; 2° that, supposing an actual delivery of the raft to the 
advancers had been made in Upper Canada, such a delivery 
could have no effect in Lower Canada, as the laws of Lower 
Canada with regard to delivery and possession differed mate- 
rially from those of Upper Canada ; 3° that the case of Plain- 
tiff ought to be considered in the most favorable light, as he 
had actually worked on the raft, and had assisted in prepa- 
ring it for market. The intervening parties however conten- 
ded: that, in the original agreement, a clause gave them the 
power of taking possession of the timber at any time, if De- 
fendant failed to complete his contract, and that it was under 
this clause that a delivery of the timber to them had been ef- 
fected in Upper Canada. This-delivery had been a public and 
complete delivery, their foreman having measured, culled and 
marked the timber with their initials A. & P., and the inter- 
vening parties having moreover a chattel mortgage of the tim- 
ber duly registered in their name; that their foreman had 
since that time remained in possession of the raft, and had 
made the necessary disbursements to bring it to market. 

The Court held: “that the delivery to the intervening par- 
ties being clearly established, they must be considered as 
being in possession of the raft, and, as advancers, had a spe- 
cial lien on the same; that the delivery in Upper Canada 
could not be rendered null and void simply by passing an ima- 
ginary boundary line, and, as these kinds of contracts affected 
our chief article of trade, every encouragement ought to be 
given to facilitate their being carried out. Judgment in accor- 
dance with the conclusions of the intervention, and main levée 
of the seizure ordered.” (12 D. T. B. C., p. 149.) 

CASAULT and LANGLOIS, for Plaintiff. 

GOWEN, for intervening parties. 


ee 
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PROCEDURE.—PLAIDOYERS. 
Cour SUPÉRIEURE, Québec, 1 février, 1862. 
Présent : TASCHEREAU, Juge. 
LE Proc. GÉNL, pro REGINA, vs. BELLEAU. 


Jugé: Qu'il est loisible à un Défendeur à l'exception duquel l'on a 
répondu spécialement de répliquer spécialement à telle réponse spé- 
ciale, et sans qn’il lui soit nécessaire pour ce, d'obtenir aucune per- 
mission. (1) | 

Dans cette cause, le Défendeur produisit une exception 
péremptoire en droit perpétuelle à laquelle il fut répondu par 
des “ réponses spéciales ” Le Défendeur répliqua par des 
“ répliques spéciales aux réponses spéciales du Demandeur,” 
et, motion fut faite pour rejeter et mettre hors du dossier les 
répliques spéciales du Défendeur : “ Parce qu’elles avaient été 
enfilées contrairement à la loi, et sans aucun droit ni autorité ; 
parce que les matières y alléguées devaient faire et étaient la 
matière d'une exception à la demande, et auraient dû être 
alléguées dans l'exception péremptoire en droit perpétuelle 
enfilée par le Défendeur ; parce que les répliques spéciales ne 
sont rien autre choses qu'une dénégation des allégations de 
l'Honorable George Etienne Cartier, dans les réponses spé- 
ciales.” . 

TESSIER, contre la motion: La partie demanderesse ne peut 
venir devant cette cour avec une motion pour rejeter les 
répliques spéciales du Défendeur, vû qu'elle a répondu en droit 
par un demurrer. Les raisons données dans la motion ne peuvent 

ormer la matière d'une motion, et auraient dû être présentées 
à la cour sous forme de réponse en droit. Il n était pas néces- 
saire au Défendeur de demander la permission de la cour pour 
produire ses répliques spéciales, le Défendeur en avait le droit, 
de plano ; il ena été ainsi décidé dans la cause de Kierskowski 
et Morison en cour d'appel, où ila été jugé qu'une réplique 
spéciale peut être opposée à une réponse alléguant des faits 
nouveaux, et sans qu'il soit besoin d'obtenir permission de la 
cour à cet effet. (2) 

TASCHEREAU, Juge: Sur cette motion pour faire rejeter une 
réplique spéciale à une réponse spéciale, trois questions s’élevent. 
La principale ici est de savoir si l’on peut répliquer spéciale- 
ment à une réponse spéciale, selon moi cette question doit être 
résolue dans l'affirmative, il est vrai que, par le statut, il est 
déclaré que l'issue est parfaite par la demande, le plaidoyer et 


(1) V. art. 139 et 148, C. P. C. 
(2) 4R. J. R. Q.. p. 221. 
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la réplique. Ceci est le principe général et suppose le cas ot le 
Demandeur ne produit pas une réponse spéciale au plaidoyer 
du Défendeur. Mais les tribunaux ont décidé, et la saine raison 
semble nous dire, que, si le Demandeur répond au plaidoyer 
du Défendeur en allévuant des matières nouvelles et spéciales, 
il doit être permis au Défendeur de rencontrer le Demandeur 
à armes égales, et de répliquer spécialement, car il serait injuste 
que le Défendeur, à qui on répond d’une manière spéciale, fût 
privé de son droit de répliquer d'une semblable manière. Si le 
Demandeur juge à propos de répondre d'une manière spéciale 
à aucun des plaidoyers du Défendeur, il ouvre la porte au 
Défendeur qui a le droit de répliquer d'aucune manière qui 
lui plaira, soit spécialement soit généralement. (1) A la seconde 
question, si une allégation générale, n'étant de fait qu'une 
énonciation d’un principe de droit et une dénégation des 
allégations faites par Notre Souveraine dame la Reine fait 
le sujet d’une réplique spéciale, je répondrai que la néga- 
tive ne peut souffrir de difficulté, ni la moindre discussion. 
Pour réponse à la troisième question, qui est de savoir si 
un Défendeur a le droit de produire des allégations nou- 
velles en forme de réplique spéciale, à une réponse spéciale 
d'un Demandeur, je dirai que le Défendeur n'est pas obligé 
d'anticiper dans sa première plaidoirie et de combattre ce 
que le Demandeur pourra plus tard lui oppcser, mais qu'il 
a le droit de produire de nouvelles allégations en réponse à 
une allégation nouvelle sous forme de réponse spéciale de la 
part du Demandeur, autrement le droit de la défense qui est 
considéré comme sacré, serait limité et presque détruit. 
Jugement: Considérant qu'en loi et suivant la pratique 
consacrée devant ce tribunal, il est loisible à une partie de 
plaider et enfiler une réponse spéciale à une réponse spéciale 
de son adversaire, quand la nature de la plaidoirie et l'intérêt 
de la partie l’exigent, et qu'on ne peut interpréter strictement 
et comme prohibant toute telle réponse spéciale la section 
deux du chapitre quatre-vingt-trois des Stats. Cons. du Bas- 
Canada, mais, au contraire, qu’on doit l'interpréter comme re- 
fusant toute plaidoirie additionnelle dans un cas où une issue 
est de fait complète par la réplique générale à un plaidoyer, 
et non dans les cas où un Demandeur a jugé à propos de plai- 
der des matières spéciales à l'encontre des plaidoyers du Dé- 
fendeur : Considérant que, dans beaucoup de cas, une autre 
interprétation de Ja dite section du chap. 83, Stats. Cons., sus- 
dits, serait productive de grande injustice : Considérant que le 
Défendeur pouvait répliquer spécialement aux réponses spé- 


(1) Voyez No 47, Motz vs. Couette, et aussi la cause No 1262, Noad vs. 
Torrance, toutes deux jugées à Québec. 
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ciales enfilées de la part de Notre Souveraine dame la Reine, 
et avait intérét de le faire ; la cour déclare que le premier chef 
des réponses spéciales du Défendeur ne forme pas le sujet 
d'une réponse spéciale, mais est une allégation générale et non 
nécessaire, n'étant de fait qu’une énonciation d'un principe de 
droit et une dénégation des allégations fuites de la part de 
Notre Souveraine daine la Reine, renvoie le premier chef, et, 
de plus, déclare que les second et troisième chefs des réponses 
spéciales du Défendeur contiennent des allégations de fait que 
le Défendeur n'était pas obligé d'anticiper par sa première 
plaidoirie, qu’il devait attendre pour les plaider que de la part 
de Sa Majesté, on eût fait les énoncés contenus en ses réponses. 
spéciales, maintient les second et troisième chefs des réponses 
spéciales du Défendeur, et renvoie la motion. (12 D. 7. B.C, 
p. 151.) 

CASAULT et LANGLOIS, pro. Regina. 

TESSIER ct Ross, pour le Défendeur. 
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A 


ABSENT :— Vide COMPARUTION D'UN DÉFENDEUR. 

ACTION ‘“ ComPETENCE. . 

ACTION EN DECLARATION D'HYPOTHEQUE. Le créancier peut 
réclamer du détenteur le montant qui lui est 
dû, quoiqu'il ait antérieurement obtenu par 
erreur un jugement contre le débiteur originaire 

our un moindre montant... ss ssessosse 

“6 4 DECLARATION D'HYPOTHÈQUE :— Pile Ga-, 
RANTIF. 

ACTION EN DENONCIATION DE NOUVEL ŒUVRE. Dans 
cette action le Demandeur se plaint d’un ouvrage com- 
mencé, et en voie de construction, qui lui causera du 
do nmage,s’il est terminé. Si une telle poursuite est in- 
tentée, le juge peut ou arrêter la continnation des tra- 
vaux, ou ordonner au Défendeur de fournir caution 
an Demandeur pour tout dommaye qu’il pourra éprou- 
ver. Mais cette action n'existe pas quand l'ouvrage 
est complété. Lestravaux de protection aux rives des 
rivières publiques doivent être faits de manière à ne 
pas entra ver la navigation, et si quelqu'un appréhende 
du dommage d’un tel onvrage, il doit s'en plaindre 
avant qu’il ne soit complété et demander qu’il! soit dis- 
continué et qu’on lui fournisse caution pour tel dom- 
mage. L'ancien droit français qui est le droit du Bas- 
Canada a été modifié par le code français, qui a dé- 
crété que cette action peut être maintenue pour un 
ouvrage fait ou commencé,“ Sous ancienne jurispru- 
dence,” dit David, p. 471," la dénonciation n'était plus 
recevable du moment que le nouvel œuvre était ter- 
miné ; c’est ce que cette action avait de spécial, comme 
aussi la faculté pour l’auteur du nouvel œuvre de con- 
tinuer son travail en donnant caution,et la restric- 
tion du droit du juge à snspendre les travaux sans 
pouvoir les faire détruire.” Dans une telle action, le 
Demandeur doit prouver que l’ouvrage lui sera dom- 
mayeable. Dans le Bas-Canada, un officier poursuivant 
pour le public, a le droit, de son propre mouvement, 
ou & la demande d’aucune partie intéressée, de de- 
inander la démolition de tout ouvrage érigé sans per- 
mission sur le domaine public, et il n’est pas plus 
obligé de prouver que la construction a causé un dom- 
mage actuel au public qu’un particulier qui se plaint 
d’un empiètement illégal sur sa propriété n'est tenu 
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de prouver que cet empiétement lui a causé un dom- 
mage actuel. Mais, quoique cet officier puisse, s’il le 
jnge à propos, prendre des procédés pour faire dis- 
paraitre la nuisance, il n’est pas, dans tous les cas, tenu 
de le faire. Si l'officier public refuse d’intervenir, il ne 
préjudicie pas à un particulier qui éprouve du dom- 
mage. Celui-ci a son action privée par laquelle il peut 
recouvrer les dommages dja soufferts etobtenir la des- 
truction de la cause de tels dommages pour lavenir. 
L'action publique et l’action privée ne sont pas seule- 
ment indépendantes l’une de l’autre, mais elles sont 
essentiellement di-tinctes dans leur objet. Le fait que 
l'endroit où l'ouvrage a été érigé est une propriété 
publique est sans doute bien important dans les deux 
cas, quant au droit du Défendeur de faire ce qu'il a 
fait, mais i] ne modifie pas l’oblig..tion du Demandeur 
dans uns action privée, de prouver que, par cet ou- 
vrage, il a souffert des dommage: qui lui sont sp ciaux, 
et en sus de ceux que le public en général éprouve. 
Brown vs. Gugy, conseil privé, 15 février 1864, confir- 
mant le jugement de C. B. K. en appel, Québec, 7 mai 
1861, LaFonrarne, juge en chef, AYLWIN, juge, (dis- 
sident) Duvaz, juge, (dissident; MEREDITH, juge et 
MONDELET, juge qui confirmait le jugement de la C. 
S. Québec, du 1 fevrier 1860, STUART, juge........cceseeee 


ACTION EN NULLITE D'ACTE :—Vide CURATEUR A UND BUBSTI- 
TUTION. 
ACTION EN REDDITION DE COMPTE :—Vide RenpiTiox nE 


COM PTE, 


ACTION EN SEPARATION DE CORPS. Le mari, poursuivi en 


séparation de corps par sa femme, peut lui-mêine ob- 
tenir cette séparation par une demande incidente...... 


ACTION PETITOIRE. Dans une action pétitoire, le Demandeur 


n’est pas tenu de pronver qu’il a eu lui- 
même la possession de l’immeuble reven- 
diqué, s’il établit que son auteur en avait 
la possession avant celle du Défendeur. 
Bilodeau vs. Lefrançois, C. B. R. Québec, 
14 décembre 1861, LAFONTAINE, juge en 
chef, AyLwiy, juge, Duvai, juge, Mtre- 
DITH, juge et MoxDELET, juge.......... succes. 
Le Demandeur dans une action pétitoire 
ne peut réu-sir en s'appuyant senlement 
surun acte de vente subséquent à la pos- 
session du terrain par le Défendeur....... 
Le Demandeur dans une action prtitoire 
ne peut réussir s’il ne prouve pas que 
son titre at sa possession ou la posse-sion 
de son auteur, sont antérieurs A la pos- 
session du Défendeur, et il ne peut se 
prévaloir d'un titre qui serait antérieur 
à la possession du Défendeur et quil 
produit à Penquéte, rans l'avoir allégué 
dans sa déclaration Gibeon vs. Weer, (. 
B. R. Montreal, 5 septembre 1861, La- 
FoxTAINE juge en chef, AYLWIN, juge, 
Duvat, juge, MerEDtTH, juge et C. Mon- 
DELET, juge, renversant le jugement de 
la C. S. AYLMER, 27 juin 1860, LAFox- 
TAINH, JUSO.. ns secs oo e sesosse soso csesceess 
“ Pour prendre avantage de la possession de 
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son auteur, dans une question de pres- 
cription, il n’est pas nécessaire d’avoir un 
titre régulier de l’auteur; un écrit sus 
seing privé suffit... eccecenessscees eesseeees 168 
ACTION TOUR LIBELLE. Une action pour libelle.contre des a+so- 
ciés résidant à l'étranger, significe 
au bureau de la société dans cette 
province, sera renvoyée sur excep- 
tion à lu forme........................… 282 
ACTION PUBLIQUE :—Vide ACTION EN DENONCIATION DE NOUVEL 


ŒUVRE. 

AGENT :— Vide Facreur. 

“ ‘* VENTE PAR UN AGENT OU FACTEUR. 

AMENDEMENT. L’amendement ne doit pas changer Ja nature de 

action... is, cccnececees censececs eosesee: cosneeess 308 
Lorsqu'un amendement est permis après conte:- 

tation Jiée et pendant l'enquête, celui qui 

amende doit payer tous les frais de lu cause..... 380 
APPEL. On peut appeler à la Cour du Banc de la Reine, en appel, 

du jugement de la Cour Supérieure revisant un mé- 

moire de frais taxé par le protonotaire, quand même 

le montant des honoraires en question ne serait pas 

suffisant, comme montaut, pour donner juridiction a 

la Cour d’Appel, cette cour ayant juridiction, vu que 

c’est une demande pour honoraires d'office ; et on peut 

appeler au conseil privé du jugement de la Cour d’Ay- 

pel, Gugy vs. Brown, Conseil privé, 1 février 1867, sur 

appel d’un jugement de (. B. R en appel, Québec, 19 

décembre 1862, AyYLwix, jnge, Merepita, juge, Moy- 

DELET, juge, BERTHELOT, juge et LADGLEY, juge, en appel 

d’un jugement de la U. S. Québec, du 2 novembre 1861, 

T'ASCHEREAU, juge, qui revisait un mémoire de frais tu xé 

par le protonotaire qui retranchait $46 d'honoraires à 

l'avocat... ss Laeceee ssenenencveoveee socncense socteease 92 
Un jugement qui décide toutes les questions en litige, 

sauf le montant réclamé par un plaidoyer de compen- 

sation, et qui ordonne, avant faire droit sur ce plai- 

doyer, que le montant soit fixé par der experts, n'est 

pas un jugement final dont il y a appel de plano.......... 420 

“ :— Vide JUGLMENT. 

APPEL A SA MAJESTE. Par la sec. 30 du stat. du Bus-Canada 
de 1794, 34 Geo. 3 ch. 6, il est décrété que le jugement 
de la Cour d’Appel dans la province sera final duns toutes 
ler causes où lu matière en litige n'excèdera pas la somme de 
£500 sterling, et par la sec. 43, il e-t décrété que rien de 
coutenu dans cet acte ne sera interprété comme déro- 
geant à aucune prérogative quelconque de la couronne. 

n vertu de sa prérogative, Sa Majesté peut accorder 
un appel dans une cause au-des-ous de £500, où le débi- 
teur est condamné comme membre d’une société incor- 
porée pour un dépôt fait à la société par le Demandeur, 
et si d’autres déposants ont aussi intenté des poursuites 
contre lui pour des dépôts -emblables et pour un mon- 
tant total excédant de beaucoup £500, quoique le débi- 
teur condamné n’y ait pas un droit absolu sous les dis- 
positions de la sect. 30 qui permet l’appel dans les 
matières qui peuvent affecter les droits futurs des par- 
ties, le jugement dans la première cause s'il n’était pas 
renversé ayant l'effet de préjuger les autres. Marois vs. 
dHaire, conseil privé, 10 février 1862, V. art. 1178 C. P. 
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APPEL A SA MAJESTE, Sa Majesté, en son ccnseil privé, peut 


APPEL A 


renverser le jugement dont est appel, et, au lieu de 
rendre le jugement qui aurait dû être rendu, ordonner 
an tribunal inférieur de rendre ce jugement suivant 
qu’elle l'indique, soit pour le Demandeur ou pour le De- 
fendeur, et dans ce cas, il est du devoir du tribunal in- 
férieur de prononcer le jugement qu’il lui est ordonné 
de rendre; et ce jugement ne peut être retardé par le 
décès de l’une des parties dans la cause dont les repre- 
sentants demandent à reprendre l'instance, la reprise 
d’instancu devant être refusée. Bank of British North 
America vs. Cuvillur et al. C. S. Montréal, 30 septembre 
1861, Surrx, juge......... nsnns ses ceeeeenee tesenrreseeeseeccess osnee 
SA MAJESTE. Sous la sec. 30 du stat. du Bas-Canada 
de 1794, 34 Geo. 3 ch. 6, qui dit que le jugement de la 
Cour d’Appel dans la province sera final dans toutes les 
causes où la matière en litige n'excèdera pas la romme de 
£500 sterling, pour déterminer la question de la valeur 
de la maticre en litige, dont dépend le droit d'appel, le 
mode régulier à adopter est de considérer comment le 
jugement affecte les droits des parties qui y sont con- 
damnées, et qui veulent se soustraire à cette condam- 
nation en appelant. Si leur obligation résultant du 
jugement est d'un montant suffsant pour leur donner 
le droit d'appel, elles ne peuvent étre privées de ce droit 
parce que la matière en litige ne -erait pas de la même 
valeur pour toutes les parties, et que, si le jugement 
leur eût éte favorable, leur adversaire n'aurait peut-être 
pas eu le druit d'appeler. Si dans une action person- 
nelle pour une somine au-dessous de £500, accompagnée 
d'une saisie arrét avant jugement en mains tierces, l'ac- 
tion est maintenue, et, si le tiers-saisi déclare qu’il n’a 
rien appartenant au Défendeur et que les effets que le 
Deinandeur prétend qu'il a appartenant au Défendeur, 
il ks a achetés pour un prix excédant £500 sterling, et 
si la déclaration du tiers-saisi est contestée par le De- 
mandeur qui soutient que la vente de ces effets au 
tiers-saisi a et faite en fraude des droits des créanciers 
du Défendeur et doit être déclarée nulle, et si, par le 
jugement, cette contertution est maintenue, et s’il est 
ordonnné au tiers-saisi de faire une nouvelle déclara- 
tion et de dire quels de ces effets ainsi achetés il avait 
encore au mome.t de la saisie, l'effet de ce jugement 
quant au tiers-saisi est de rendre toutes lex choses qui 
ont fait l’objet de la vente et qui étaient en sa posses- 
sion au moment de la saisie sujettes aux réclamations 
des créanciers du Défendeur originaire pour un mon- 
tant indéterminé; le Demandeur, par 8a saisie, s’arsu- 
rant le droit d'être payé le premier sur ces chost 8, à 
moins que le débiteur ne fût insulvable, ce qui l’oblige- 
rait à partager également avec les autres créanciers. Il 
peut se faire que le Demandeur soit le seul créancier 
du Defendeur et que les choses en la pcssession du tiers- 
saisi ne soient responsables que pour sa créance, mais 
cela est incertain au muomert du jugement, et c’est 
l'effet immédiat du jugement qui doit être considéré, vu 
que le droit d’appel naît du moment où il est prononcé. 
Quoique ce jugement soit interlocutoire dans sa forme, 
il est tinal quart à ses effets sur les droits du tiers-saisi. 
Les choses qu’il prétendait lui appartenir sont décla- 
rées appartenir au débiteur originaire et eujettes au 


21 


TABLE ALPHABÉTIQUE DES MATIÈRES. 


paiement de ses dettes. Le tiers-saisi ne peut se sous- 
traire à ce jugement que par l’appel,et il peut en appe- 
ler à Sa Majesté. La décision de la Cour «’Appel accor- 
dant un appel à Sa Majesté d’un de ses jugements 
peut être revisée par le comité judiciaire du conseil 
privé. MacFarlane vs. Leclaire et al., conseil privé, 10 fe- 
vrier 1862, V. stat. rafondus du Bas-Canada, ch. 77, sec. 
52 et art. 1178 C. P. Cu ner ssesocsesee bcesecee soso e .. 
APPEL AU CONSEIL PRIVE. Le comité du Conseil Priv’, dans 
un appel d’un jugement du tribunal d’une colonie, n’a 
pas l'habitude de modifier un jugement, à moins qu’il 
ne voie clairement que, sur quelque point, le tribunal 
inférieur a erré. Brown vs. Gugy, Conseil Privé, 15 fé- 
vrier 1864... ue vececsees seseeceascooees sessceeescersenes ee sense 
‘ AU CONSEIL PRIVE Le Conseil Prive peut permettre 
un appel si le montant en capital et les intérêts accor- 
dés par le jugement excédent £500 sterliny, quoique la 
demande n'excède pas cette somme... . esosonee . 
“6 AU CONSEIL PRIVE : Vide CAUTIONNEMENT. 
‘4 “ “ CoNsEIL PRIVÉ. 
“ D'UN JUGEMENT INTERLOCUTOIRE. La permission 
d’appeler d’un jugement interlocutoire peut être ob- 
tenue après le terme suivant la date du jugement, si un 
appel pris de plano a été renvoye.....0.scccerescccecscesseoses 
ARBITRAGE Les arbitres doivent constater dans leur rapport 
qu’ils ont donné avis aux | arties ou que les par- 
ties ont été entendues... css ess coccvsve ces 
Lorsqu'une sentence arbitrale a été rendue sans 
“a avis aux parties, elle -era déclarée nulle...... ..... 
ARTICULATION DE FAITS. Doit être spéciale... wees 
ASSURANCE CONTRE L’INCENDIE. La condition d’une police 
d’assurance exigeant un certificat de trois personnes 
respectables, qu'elles croient que la perte n’a pas été 
occasionnée par fraude, doit être exécutée avant que 
l'assurance soit exigible... rss scsecscee secseeees 
ASSURANCE MARITIME. L'assurance, en vertu l’une police qui 
ne contient pas le nom du vaisseau, devient par- 
faite par lavis qui est donné à la compagnie du 
nom de ce vaisseau. Celui qui assure comme 
agent d’un autre ne peut recouvrer le montant de 
l’assurance en son nom. La possession d’un con- 
naissement fait preuve primd fucie de la propriété 
mais 1l nesuffit pas pour cunstituer un intsrét suf- 
fisant pour justifier assurance, s'il est établi d’ail- 
leurs que le porteur du connaissement n'est pas 
le propriétaire des effets a-suré*. Le consignataire 
d'effets assurés ne peut recouvrer le montant de 
l'assurance en son nom, s’il ne fait pas voir qu'il a 
un intérêt dans les effets, autre que celni de con- 
BiENATAIÎTE. ee soesoe soso see ess vaseees De seccee vossesee vusuooes 
ASSIGNATION. Un Défendeur absent de la province peut compa- 
raitre, quoiqu'il n’ait pas été légalement assi- 
gné, et, après 8a comparution par procureur ad 
litem, le Demandeur ne peut procéder à l’assi- 
guer par les journaux et proceder ensuite à ju- 
gement ex parte, et s’il le fait, ces procédés sub- 
séquents a la comparution seront annulés. 
McKerchr vs. Simpson, C4 B. K., en appel, 
Montréal, 3 mai 1856, LArONTAINE J. en Chef, 
AYLwIN, DuvaL et Caron, Juges, 5 R JR. Q., 
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p. 115, approuvée et suivie dans la cause Wihtt- 
NEY VB, DUNNING... ss sevescccrccccceacence svoeseees 
ASSIGNATION :— Vide COMPARUTION D’UX LÉFENDEUR. 
AUTORISATION MARITALE. La femme mariée, quoique sépa- 
rée de biens d’a vec son mari, qui avec l’autori- 
sation de co dernier, s’est portée adjudicataire 
d’un immeuble vendu par le shérif, ne peut lé- 
galement être condamnée, sur motion pour 
folle enchère, à défaut par elle d’avoir payé le 
prix d’adjudication, si Pavis de la motion n’a 
pas été signifié à son mari, sans l'autorisation 
duquel, ou à son refus, de celle de la Cour, elle 
ne peut ester en jugement. Jordan vs. Ladrière 
dit Flamand, C. B. R., en appel, Québec, 7 mai 
1861, LAFONTAINE J. en Chef, AYLWIX, Duvai, 
MrrenitH, Moxpezer, Juges, V. art. 690, C.P.C, 


“ MARITALE. La femme séparée de biens et mar- 
chande publique, peut, pour valeur reçue, con- 
sentir un billet promissoire, sans l'autorisation 
de son mari. Beaubien vs. Husson, C. B. R.,en 
appel, 17 septembre, 1862, LAroNTAINE Jnge en 
Chef, AyLwiN, Duvaz, Merkprrx, Moxpezer, 
Juges. V. art. 177 CO Cu ss ses sores er 

AVIS DE MOTION :— Vide CoNsiGNATION. 

a REQUETE :— Vide Capras. 

AVOCATS. Les honoraires qui sont accordés dans nos cours de 
justice ne le sont pas au profit des parties elles- 
mêmes, mais bien au profit seulement de leurs avo- 
cats et procureurs, d'où ext venu le privilege, pour 
ces derniers, de demander la distraction de dépens. 
Les rapports d’une partie avec son avocat et procu- 
reur sont fondés sur un contrat de mandat. Or, ce 
contrat suppose nécessairement deux personnes qui 
contractent, le mandant et le mandataire. L'avocat 
qui est partie dans une cause et qui comparait comme 
avocat pour lui-même n’a pas droit à de< honoraires. 
Brown vs. Gugy, C. B. R., Québec, 7 mai 1861, La- 
FONTAINE, Juge en Chef, AYLwIx, (dissident) Drvat, 
(dissident) MEREDITH, MONDELET, Juge. ................…. 

“ Lo tarif pe confère pas le droit à des honoraires, et ne 
prive pas d'honoraires non plus, il ne fait que déter- 
miner le montant des honorair:s pour certains ser- 
vices particuliers. L'avocat qm est partie dans une 
cau-e et qui conduit sa propre cause a droit aux ho- 
noraires fixés par le tarif, comme s’il conduisait la 
cause d’un autre. (rugy vs. Brown, Conseil Privé, 1 
février 1567, renversant le juzement de C. B. R., en 
appel, Québec, 19 décembre 1862, AYzLwix, MEREDITH 
(dissident) MonbeE et, (dissident) Berrx£eLor et Bav- 
GLEY, Juges, qui renversait le jugement de (.S., Qué- 
bec, du 2 novembre 1861. TAScIHEREAU J., revisant. 
un mémoire de frais taxé par le protonotaire qui 
avait refusé les honoraires à l’avocat conduisant sa 
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“6 -— Vide APPEL. 
66 “ DEPeENs. 
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BAIL DE FERME :— Vide LovaGE. 
BILLET PROMISSOIRE. Un billet notarié, regu en brevet, est pres 


criptible par cinq ans... .. cece renee coseeves oseecce reeves 
PROMISSOIRE. Un billet promissoire, donné au créan- 


cier d’une obligation, est nul, si obligation n’est pas 


légale 22.2.0 ccccee cccccccnssescees sn o 0e cesses tsececccecee ses soso 
PROMIS OIRE :— Vide AUTORISATION MARITALE. 
“6 ‘© FEMME SÉPARÉE DE RIENS. 
se “ INTÉRÊT. 
66 cs I. O. U. 
se ‘6 PLAIDOYERS. 
‘6 ‘4 PREUVE. 


BREF DE POSSESSION. L’adjudicataire de la moitié indivise 


d’un immeuble ne peut obtenir un bref de possession 
contre le propriétaire de l’autre moitié, qui détient 
tout l’immeuble, il doit procéder par licitation......... 


BREVET D’INVENTION. La S. &du ch. 34 S. K. C. de 1859, repro- 


duisant le droit antérieur, décrétait que “ quiconque 
sujet de Sa Majesté, et résidant dans cette province 
a découvert on inventé quelque art nouveau et utile, 
machine, manufacture ou compesition de matière— 
ou quelque amélioration nouvelle et utile dans quel- 
que art, machine, manufacture ou composition qui 
n'était pas connue ou employée par d’autres person- 
nes en cette province avant qu’il en ait fait la décou- 
verte ou l'invention, et qui, lors de la demande d’un 
brevet ou patente, n’était pas en usage général ou 
en vente en cette province, de son consentement 
comme en étant l'inventeur ou le découvreur — et 
désire obtenir le droit de propriété exclusive dans la 
dite invention—pourra exposer tel désir au moyen 
d’une pétition adressée en la manière prescrite par 
cet acte, au gouverneur de cette province; et le gou- 
verneur, les formalités prescrites par cet acte rem- 
plies, accordera le dit brevet, lequel sera bon et va- 
lable pour le concessionnaire, ses hoirs, représen- 
tants légitimes ou ayants cause, pendant l’espace de 
quatorze ans à compter du jour où il sera accordé, 
après que les lettres patentes auront été enregistrées 
en la manière prescrite par cet acte, et dans le cas 
d'un transport du dit brevet avant l'obtention d ‘ice- 
lui, 1l vaudra pour la même période, après que le dit 
transport aura été enregistré au bureau du ministre 
de l’agriculture.” Et la S. 22 du dit statut décrétait 
que “ l’achat, la vente ou usage qu’on aura fait de la 
dite inventiou antérieurement à la demande d’une 
patente ou brevet comme susdit ne seront point con- 
sidérés comme ayant l'effet d'annuler la dite patente 
à moins qu’il ne soit prouvé qu’il a été fait un aban- 
don au public de la dite invention,ou que le dit achat, 
vente ou usage qu'on a fait de la dite invention a eu 
lieu ou existait plus d’une année avant la dite de- 
mande d’une patente.” Il a été jugé, sous ces dis- 
positions, que celui qui poursuit en dommage, pour 
violation d’un brevet d’invention doit prouver pri- 
md facie qu’il est le premier inventeur de la machine 
décrite dans sa patente et qu’il peut se borner a cette 
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preuve et attendre que le Défendeur prouie qu’il 
n’est pas l’inventeur, et, si le Défendeur ne fait pas 
cette preuve, le brevet sera tenu pour légal; que, si 
le jury est convaincu, par la preuve faite, que la dé- 
couverte de l’invention a été suggérée au Demandeur 
qu’elle n’est pas originée dans son esprit, et que, 
dans la découverte, il a été pour le tout assisté par 
une autre personne, soit que cette personne uit fait 
connaître son invention ou non, le jury peut légale- 
ment déclarer que le Demandeur n’est pas l’inven- 
teur; que l'inventeur n’est pas exclusivement celui 
qui le premier publie une spécification de l’inven- 
tion; que, si le jury est convaincu que l'invention 
était en usage général ou connue lorsque le Deman- 
deur a demandé son brevet, il peut déclarer qu’iln’a 
pas droit au bénéfice de son brevet; que, par les 
mots usage public, on doit entendre usage en public, 
soit d’un seul cas ou plus; que l’usage en public. 
même dans un seul cas, du consentement du Deman- 
deur, longtemps avant la demande du brevet, de 
manière à faire présumer que le public a eu connais- 
sance de l’invention et a connu le secret, peut léger 
lement être considéré comme un abandon par le 
mandeur de ses droits au brevet; que ei le Deman- 
deur s’est servi de son invention, soit dans sa bou- 
tique ou autrement, de manière À la laisser copier 
par un autre, plus d’un an avant la demande du 
revet, on est justifiable de conclure qu'il en a fait 
usage en public et qu’il a abandonné l’idée d'obtenir 
un brevet et qu'il a renoncé à tous ses avantages à 
cet égard. Ritchie vs. Joly, C. B. R., en appel, Québec 
I4 décembre 1861, LAFONTAINE J. en C., AYLwIx J., 
Duvaz J., Merepitu J., et MoxpeLer J., (dissident) 
Voyez S. R. C. de 1886, ch. 61,8. 7... sos à seseeees 
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CAPIAS. L’affidavit peut être nul pour partie et légal pour le 
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L'avis, signifié le samedi d’une requête gour libération 
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Le rece] fait par un époux des biens de son épouse ne le 
SOUMEL PAS AU CUPTAB.......0+ cnvereccecescsscesencces secceesereoeece 


CAUTIONNEMENT. La caution n'est pas tenue au paiement des 


frais d’une première poursuite contre le débiteur 
principal, si elle n’a pas été notifiée de cette 
DOUrSUITE 2. 10... ccccccecronccee sononse vos ccccceccs coneceres 
Le vendeur, qui réclame le prix de {a vente d’un 
immeuble. peut fournir à l’acquéreur, qui craint 
des troubles, un nouveau cautionnement si une 
première caution s’est desistée...........… ........... 
EN APPEL. Le Défendeur qui s'oppose à la sai- 
sie de ses immeubles doit tournir cautionne- 
meut pour le montant de la demande sur un 
appel du jugement renvoyant l’opposition......... 
SUR APPEL AU CONSEIL PRIVÉ. Le Conseil 
Privé peut ordonner un nouveau dépôt au lieu 
d’un cautionnement, si les frais parairsent de- 
voir excéder le montant du dépôt déjà fait........ 
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CERTIORARI :— Vide ComMissaAIRES POUR L’ERECT:ON CIVILE DES 
“ PAROISSES. 

CESSION DE BIENS :— Vide REDDITION DE COMPTE. 

CHEMIN D'HIVER. Sous la section 42 du paraphe 3 de l’Acte 
des Municipalités, un chemin d’hiver ne peut 
être tracé à travers une terre close de clôtures 
de pierres brutes, sans le consentement du pro- 
priétaire ....... os eevessceecescn cess secves sesesecenceee esveecees 

CHOSE JUGÉE :— Vide Proctpurs. | 

CLAUSE COMMINATOIRE :— Vide OBLiGATION. 

COMMENCEMENT DE PREUVE PAR ECRIT. L’admission faite 
par un Défendeur dans une réponse à des inter- 
rogatoires sur faits et articles, qu’il a reçu du 
Demandeur l’argent qu’il réclame, mais que ce 
n’est pas comme prêt, mais comme paiement 
d’une créance qu'il lui devait, servira de com- 
mencement de preuve par écrit, si le Défendeur 
n’a pas plaidé spécialement que le montant lui 
était dû... ue se ccsccsceccosensces cesscarccessesesces sence 

COMMIS. Un commis qui a été congédié sans cause, peut récla- 

mer son salaire pour le temps de )’engagement.......... 

COMMISSAIRES D’ECOLE :— Vide Marrres D'ÉCOLE. 

“e POUR L’ERECTION CIVILE DES PAROISSES. 
Tl n’y a pas d’appel des jugements rendus par 
eux; on peut les réviser par certiorari, lorsqu’il 
y a excès de juridiction... se cescees ve ssosoonns 

COMMISSION DEL CREDERE :— Vide Facreour. 

COMPAGNIE DE CHEMIN DE FER :— Vide Dommaaes. 

COMPAGNIE INCORPOREE :— Vide Dommaces 

COMPARUTION DUN DEFENDEUR. Un Défendeur désigné 
dans le bref comme résidant dans le Haut Ca- 
nada, et qui n’est pas assigné, peut comparaitre, 
lors du rapport du bref, et produire une excep- 
tion à la forme se plaignant du défaut d’assigna- 
tion, et cette comparution et l'exception à la 
forme ne seront pas rejetées du dossier, sur mo- 
tion du Demandeur qui soutient qu’elles sont 
prématurées, vu que l’assignation du l'éfendeur 
absent n'avait pas encore eu lieu. Whitney vs. 
Dunning et al., et Mulhollard et al., tiers-saisis. 
C. &., Montréal, 18 septembre, 1861, Smith, J...... 

COMPENSATION. Un associé ne peut offrir en compensation une 
dette de la société dont il est membre...........000 

“4 :— Vide Louaces. 

COMPETENCE. Dans le cas où la vente de marchandises est faite 
dans un district et la livraison dans un autre, 
l'acheteur ne peut être poursuivi dans le dis- 
trict où la vente a eu lieu, s’il n’y a pas son do- 
micile et si l’action ne lui a pas été signifiée la 
personnellement... scscosce cesse snssos ec sere so eco . 

“ En matière purement personnelle, le Défendeur 
peut être assigné devant le tribunal du lieu où 
e droit d’action a pris naissance. Le droit d’ac- 
tion prend naissance au lieu où le contrat est 
passé, quand l'obligation procède d’un contrat, 
quel que soit le lieu du paiement. Jackson et al, 
vs. Cozworthy et al. C. &., Québec, 14 mai 1862. 
Taschereau, J. V. art. 34 C. P. C......... one pneus ee 

CONNAISSEMENT. Vide Assurance Maritime. 

CONSEIL PRIVE. Par la 8. 17 du ch. 41 des Statuts Impériaux 
de 1833, 3 et 4 Guillaume 4, intitulé: “ Acte pour 
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la meilleure administration de la justice dans le 
Conseil Privé de Sa Majesté, il est décrété qu’il 
sera loisible au comité judiciaire du Conseil 
Privé de référer toutes matières, pour qu’elles 
soient examinées et qu’il en soit fait rapport, au 
Régistraire du Conseil Privé nommé. sous ce 
statut, ou à toutes autres personnes ou Per 
sonnes qui seraient nommées par Sa Majesté en 
Conseil ou par le dit comité judiciaire, de la 
même mauière et pour les mêmes fins que des 
matières sont référées par la Cour de Chancelle- 
rie au maître de la dite cour, et que, pour les 
fins de cet acte, le dit Régistraire et les dites 
personne ou personnes qui seraient ainsi nom- 
mées auront les mémes pouvoirs et autorités qui 
appartiennent maintenant 4 un Maftre en Chan- 
cellerie. Sous ces dispositions, le comité judi- 
ciaire du Conseil Privé a référé À une personne 
résidant en Angleterre spécialement nommée par 
lui un appel d'un jugement de la Cour d’Appel 
du Bas-Canada qui lui était soumis, et a chargé 
cette personne de constater les droits des par- 
ties dans une société commerciale, qui faisait af- 
faires en Angleterre et en Canada, l’autorisant 
& se substituer une autre personne en Canada, 
pour y faire les comptes et lui faire ranport, et 
a ordonné que tous les livres, comptes, papiers 
et écrits en Canada de Ia société ou des associés, 
et tous les livres, comptes, papiers et écrits en 
Canada produits par aucune des parties dans la 
cause ou dans toute autre cause dans la cour de 

remière instance ou dans la Cour d’ Appel du Bas- 

anada fussent, à la demande de l’une ou l’au- 
tre des parties, produits et délivrés par les offi- 
ciers qu’il appartient des dites cours respectives, 
aux dites parties ou à leurs agents pour les fins 
de la dite enquête, et il a ordonné à cette fin 
aux dites cours de donner, de temps à autre, 
tous ordres qui pourraient être requis d’elles 
par les parties et qui seraient nécessaires, et il 
a aussi ordonné à la cour de première instance 
de donner tous ordres requis pour la garde, con- 
servation ou placement des choses et deniers 
saisis dans la cause et entre les mains des tiers- 
saisis, et il a ordonné à cette personne de lui 
faire rapport en tout, et a suspendu la décision 
de l’appel jusqu’après ce rapport. Hutchinson et 
Gillespie et al. Conseil Privé, 16 février 1838...... 


CONSEIL PRIVE— Vide APPEL AU CONSEIL PRIVÉ 
CONSIGNATION. Les deniers consignés en cour par un tiers-saisi, 
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ne peuvent, après qu'il a été décidé à qui ils ap- 
partiennent, être retirés sur motion, par celui 
qui y a droit, sans qu’avis ne soit donné à 
toutes les parties dans la cause, et à des inter- 
venants qui émettent des droits sur ces deniers 
dont les prétentions ne sont pas encore déci- 
dées. Gillespie et al., vs. Spragg et al., et McGill 
et al., Garnishees, et Hutchinson et al., Interven- 
ing parties. C. S., Montréal, 18 juin 1855, Bowen, 
J. en C., et Vanfelson, J........… ces tecstsecsves seececes + 


— Vide GREFFIER DU TRIBUNAL. 
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CONSTITUTION DE NOUVEAU PROCUREUR :—Vide Procu- 
REUR ad litem 

CONSTRUCTEUR :— Vide PriviLèGe. 

CONSTRUCTION DES EGLISES. Celui qui est né dans la religion 
catholique ne peut se soustraire aux obligations 
imposées pour la construction d’une église, par 
le fait qu’il aurait cessé de pratiquer sa religion 
et suivi un culte différent...... ss 

‘e DES EGLISES. La Ccur de Circuit ne doit pas 
prendre connaissance des nullités d’un rôle de 
cotisation pour la construction d’une église ré- 
eultant de l’omission de contribuables en icelui; 
elle doit rendre jugement contre les contribua- 
bles suivant cet acte de cotisation dûment ho- 

. MO]OGQUE ....cccceseeceses sesenceesecs vesssassseocees cones ones 

“ DES EGLISES. Un catholique qui se fait protes- 
tant, ne peut étre cotisé pour la construction 
d’une église catholique... sose ss mresese o cececene 

CONTESTATION DE COLLOCATION. L’opposant qui conteste la 
collocation n'est pas tenu d'alléguer sa propre 
créance dans cette contestation... see seveceses 

CONTRAINTE PAR CORPS :— Vide GARDIEN. 

“ PAR CORPS :— Vide Mépris DE COUR. 

COURONNE :—Vide Lovace. 

CURATEUR A UNE SUBSTITUTION. Le curateur a une substi- 
tution, qui, en cette qualité, recoit des deniers 
appartenant à la substitution et aussi des de- 
niers formant partie des revenus de la substitu- 
tioa. et appartenant au grevé actuel, ne sera pas 
tenu, dans une action en reddition de compte 
par le grevé pour lui faire rendre compte de 
tous les deniers par lui ainsi reçus, condamné à 
rendre compte des deniers appartenant au grevé 
en propre, le recours du grevé pour ces deriers 
étant contre le curateur personnellement, et 
action étant intentée contre le curateur és-qua- 
lité, et les deniers appartenant à la substitution 
devant seuls être considérés comme reçus par 
lui en sa qualité. Le curateur à une substitution 
qui reçoit des deniers en cette qualité, a six 
mois pour en faire le placement, et, s’il ne fait 
pas ce placement dans les six mois, il en doit 
ensuite l'intérêt : mais, si, en les recevant, il em- 
ploie ces deniers à son usage personnel, il en 
doit de suite l'intérêt. Le curateur qui reçoit 
des deniers appartenant à la substitution, et qui 
les dépose de suite dans une banque, au crédit 
de son compte personnel, et les retire ensuite, 
de jour en jour, par des chèques personnels, est 
présumé avoir employé le montant reçu à son 
usage personnel, et il doit en payer l'intérêt, 
sur tout le montant, du moment où il a ainsi 
commencé à le retirer de la banque, à moins 
qu’il ne montre que les deniers qu’il a ainsi reti- 
rés sur ses chèques personnels ont été employés 
pour les tins de la substitution. Pour établir 
qu'il s’est ainsi servi des deniers par lui reçus, 
son compte de banque peut être examiné. La 
preuve qui est suffisante pour satisfaire un in- 
dividu, doit l'être pour satisfaire la cour. On en- 
tend par preuve suffisante celle qui satisfait 
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hors de doute un esprit sans préjugé. Le cura- 
teur qui a en mains des deniers appartenant a 
une substitution ne peut, pour en faire le place- 
ment se transporter à lui comme curateur, par 
l'entremise d’un prête-nom, une créance qui lui 
est due personnellement, un tel transport étant 
illégal, et le curateur ne se trouve pas déchargé 
de payer les intérêts sur la somme qu’il prétend 
avoir ainsi placée; et il doit être condamné à 
payer ces intérêts quoique ce transport ne soit 
pas annulé dans une poursuite où toutes les par: 
ties au transport seraient appelées. Règle géné- 
rale, un tel transport ne peut être annulé, sans 
que toutes les parties à ce transport soient en 
cause, mais quoiqu'il ne soit pas ainsi annulé, 
il ne sera pas permis au curateur de l’invoquer 
pour se décharger des intérêts. McKenzie et 

aylor, C. B. R., Montréal, 9 mars 1865, Duval, 
J.-en-C., AYLWIN, J., MEREDITH, J., DRUMMONNR. 
J., et C. MonpeLer, J., confirmant le jugement de 
C. S., Montréal, 25 février 1862, Monx, J., quant 
à la légalité de la preuve faite par l'examen du 
compte de banque, et confirmant le jugement 
de C. §., Montréal, du 31 octobre 1862, Mon, J., 
quant aux deniers reçus par le curateur et ap- 
partenant au grevé personnellement, et le ren- 
versant quant aux intérêts depuis l'emploi des 
deniers de la substitution à son usage person- 
nel. Le juge Monpe.er était d'opinion que la 
preuve n'était pas suffisante pour constater que 
e curateur avait employé les fonds à son usage 


ETSODNE]........cccccoe ne cncccccssecccsccces. consecese 46 et 47 


Pp 
“ A SUBSTITUTION :— Vide PREUVE. 


D 


DÉCLARATION. La demande de condamnation au paiement 
d’une somme de deniers dans une déclaration, 
doit mentionner la somme en lettres et non en 
chiffres ; et, si elle est en chiffres, la demande 
sera renvoyée sur exception à la forme. Rivet 
vs. Poisson. C. C., Arthabaskaville, 11 novem- 
bre 1861, Stuart, J. V. art. 50 C. P. Cu. se 

“ :— Vide ProckpuRe. 

DECRET. La vente, faite par le shérif d’un district d’un immeuble 
situé dans un autre district, est nulle. Le décret peut 
étre attaqué pour fraude, sans que toutes les parties 
soient ED CAUSE... vove ve sos sonnov one cvvnva nes sessstancesceeces sonne 

« _:— Vide BREF DE POSSESSION. 

DELEGATION. Pour rendre une délégation parfaite il suffit que 
la volonté du créancier d'accepter le nouveau 
débiteur apparaisse de quelque manieére........... 

DEMANDE INCIDENTE : — Vide ACTION EN SÉPARATION DE CORPS. 

DEPENS. Des débiteurs solidaires ne sont pas responsables des 
dépens occasionnés par l’un d’eux, en faisant un 

laidoyer mal fond6......... nu serons cossevescecs 

“ L'avocat qui est partie dans une cause et qui conduit sa 
propre cause n’a pas droit aux honoraires auquel il 

aurait droit s’il conduisait la cause d’un autre. Gugy 

vs. Ferguson, C. B. R. en appel, Québec, 7 mai 1861, 
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LAFONTAINE J. en C., AYLWIN J., Duvar J.. MEeREDITH 
J., (dissident, et MonDELET J., (dissident)... 
DEPENS. Le coût des copies d’anciens plans produits dans une 
cause, sans l’ordre de la Cour, par l’une des parties, au 
soutien de ses prétentions, sera entré en taxe. Brown 
vs. Gugy, C.8., Québec, 5 avril, 1862, TASCHEREAU J. 


V. art. 479 C. P. Circceccccccsceccvccccccsccccs cessor nceeee consosens 
“ Le vendeur qui réclame le prix de vente d’un immeuble 
hypothéqué sera condamné à payer les frais de l’action 
au Défondeur qui plaide crainte de trouble........ see 
“4 :— Vide AMENDEMENT. 
“ ‘4 CAUTIONNEMENT. 
“ ‘4 PÉREMPTION D’INSTANCE. 


DEPOT :— Vide GRRFFIER DU TRIBUNAL, 
‘6 EN COUR :— Vide CoNSIGNATION. 
DIFFAMATION :— Vide PLAIDOYERS. 
DISTRIBUTION DES DENIERS PRELEVES EN JUSTICE : — 
Vide TARIF DU PROTONOTAIRE. 

DOMMAGE. Dans une action en dommage contre une compagnie 
de chemin de fer parce qu’elle aurait refusé d’enré- 
gistrer un transport d'actions, la mesure des dom- 
mages est la différence entre la valeur des actions 
au temps du refus et leur valeur au temps de l’en- 


registrement du transport......-... son ceenccceceneces eee 
“ :— Vide ACTION EN DENONCIATION DE NOUVEL ŒUVRE. 
“ ‘© INSAISISSABILITE. 
‘s 6 RESPONSARILITÉ. 


DONATION. La clause, par laquelle un donataire s’oblige à payer 
au donateur une somme déterminée, en sus des 
charges de la donation, pour le cas où il vendrait 
l'immeuble donné à des étrangers, doit étre exé- 
cutée à la lettre...... soeee e eevenees oneeee veccessces poe vescee vues 

DROIT D’ACTION :— Vide Compsrence. 


E 


ÉCRITS AUTHENTIQUES. La copie d’un acte notarié enregistré 
certifiée par le régistrateur seulement n’est pas authen- 
tique et ne fait preuve que de l’enregistrement de 
Pacte. Simpson vs. Wear, C. B. R. Montréal, 5 sep- 
tembre, 1861, opinion de C. MONDELET, Jus see 

“ AUTHENTIQUES. Une copie certifiée de la délibération 
du Conseil d’un Séminaire incorporé, est authentique. 
Bilodeau vs. Lefrançois, C. B. R. Québec, 14 décembre, 
1861, LArONTAINE, J. en C., AYLWIn J., Duvat J., ME- 
REDITH J. et MONDELUT J................. ssnessssone esse vosvos ose 

ENQUÊTE. Le fait qu’un témoin a violé l’ordre du tribunal de se 
retirer pendant l'enquête n'exclut pas son témoignage 

ENREGISTREMENT. L'enregistrement d’un jugement fait sur un 
immeuble qui a appartenu au débiteur condamné est 
sans effet contre l'acquéreur qui en est en possession 
en vertu d’un titre antérieur 4 la date du jugement, 
quoique son titre ne soit pas enregistré. Gamble, re- 
quérant ratification de titre, C. 8. Montréal, 31 mai, 
1861, Monk J. V. art. 2098 C. C.......cccceses ccvcsccerscoscecs 

ENREGISTREMENT. Il n’est pas nécessaire d'enrégistrer une 
donation dont les charges égalent les choses données. 

EXCEPTION A LA FORME :— Vide DÉCLARATION. 

EXECUTION DE JUGEMENT. Un jugement, rendu contre l’ac- 
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quéreur d’un immeuble hypothéqué, ne rera exécuté 
que lorsque le vendeur aura fourni un cautionnement 
EXHIBITS Vide DÉPENS. 


F 


FABRIQUE. Les fabriques doivent poursuivre sous leur nom cor- 
TALL rss sons son secosanes socnosecs sescenscrcencceccccescnenes 
FACTEUR. La ion chargée par un facteur peut servir a 
établir qu’il a garanti le prix de vente, si cette com- 
mission est celle qui est ordinairement chargée...... 
“ :— Vide VENTE PAR UN AGENT OU FACTEUR. 

FEMME MARIEE:— Vide RePRIsEs MATRIMONIALES DE LA FEMME. 
“ _ SEPAREE DE BIENS. La femme séparée de biens 
Ford valablement faire un billet promissoire, à 
ordre de son.mari, pour des choses néceasaires 

à elle et à sa famille. Cholet vs. Duplessis et vir. 


C. S., Montréal, 28 février 1862, BapGLEy, J... 
te “« DE BIENS — Vide AUTORISATION MARITALE. 
FOLLE ENCHERE. La vente d'un bateau enregistré sera ordon- 
née si l’acquéreur n’en paie pas le prix... 
“6 :— Vide AUTORISATION MARITALE. 


FRAIS: — Vide DÉPENS. 
— Vide PRREMPTION D’INSTANCE. 
FRAUDE: — Vide OPPOSITION EN SOUS ORDRE. 


G 


GARANTIE. L’acquéreur condamné a délaisser un héritage sur 
une action en déclaration d’ hypothéc ue a Son AC- 
tion en indemnité du moment qu'il a délaissé, 
lors même que l'héritage ne serait pas saiei et qu “il 
n'aurait pas mis ses garants en cause sur la de- 
mande principale... ss seenseserses 

“4 Le locateur, poursuivi par son locataire pour des 
dommages résultant de la démolition et recons- 
truction d’un mur mitoyen, faites par le voisin, 

d’action en garantie contre ce dernier....... 

GARDIEN. Le gardien, qui ne représente pas les effets saisis dont 
il s’est chargé, doit, pour se libérer par le paiement 
de la valeur de ces effets, et éviter la condamnation 
au paiement du montant dû au saisissant faire 
lui-même la preuve de Ja valeur de ces effets; et 
8’il ne fait cette preuve, et que le créancier la fasse 
il pourra 8e libérer en payant la valeur constatée 
par cette preuve, quoiqu’elle ne soit faite que d’une 
manière générale. Higgins et al., vs. Robillard, C. 
B. R. en appel, Montreal, 2 décembre 1861, LaFon- 
TAINE, juge en chef, AYLWIN, juge, DuvaL, juge, 
MREDITR, juge et MOoNDELET, juge, V. art. 597 

GREFFIER DU TRIBUNAL. Le greffier d’un tribunal est tenu 
de remettre à son successeur en office les deniers 
qui lui ont été déposés dans une cause, et, s’il ne 
le fait pas, on doit procéder par règle contre lui, 
devant le tribunal où le dépot a été fait, mais on 
ne peut le poursuivre devant un autre tribunal 

ur recouvrer le montant déposé, quand même ce 
ernier tribunal serait compétent quant au mon- 
tant réclamé, (Mérizzi vs. oan, €. B. R. Mont- 
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réal, 5 septembre 1861, LAFoNTAINE, juge en chef, 
(dissident) AYLwIN, juge, (dissident) DuvaL, Juge, 
Merxpiru, juge et MonpeLsr, juge, Confirmant le 
jugement de la C. 8. de Sherbrooke, McCorp, juge, 
9 R.J. R. Q., p. 494.) Le greffier qui sur l’ordre de 
la cour dont il est le greffier paie des deniers à 
lui déposés est déchargé de toute responsabilité, 
quand même l’ordre serait illégal. (Opinion de 


MEREDITH, juge, dans la MEME cause.) 
H 
HONORAIRES :— Vide APPEL. 
«4 AVOCATS. 
HYPOTHÈQUE “ ENREGISTREMENT. 
I 


IN FORMA PAUPERIS :— Vide PoURSUITE IN FORMA PAUPERIS. 
INSAISISSABILITE. Une somme d’argent, accordée comme répa- 
ration civile d’un tort personnel, est insaisissable. 
INSCRIPTION DE FAUX. Le fait que des copies de jugement 
auraient été certifiées par l’avocat, au lieu de l’étre 
par le protonotaire ne donne pas lieu à l’inscrip- 
tion de faux... on cncseeees cccecener cecnceeese pecese . 
INSCRIPTION DE FAUX. Si dans la copie d’un jugement on fait 
des erreurs, il y a lieu à l'inscription de faux pour 
les corriger....... base secces cocon sevens sencceces sos sos accece 
INSTITUTEUR :— Vide MAITRE D'ÉCOLE. | 
INTERET. L'intérêt sur un billet promissoire payable à demande 
court à compter de la date du billet. DeChantal vs. 
Pominville. ns C. Montréal, 15 mai 1860, Monk, juge. 


V. art. 1069 et 1077 C. Css ssscs sooncsoseses o sesnsuou or 
“ L’obligation de payer une sommed’argent à une époque 

déterminée sans intérêt jusqu’alors implique l’obli- 

gation de payer l’intérêt ensuite... ss se 
se :— Vide CURATEUR A UNE SURSTITUTION. 


INTERVENTION :— Vide VBNTE DE CRÉANCE. 
INVENTAIRE :— Vide Suocessiox. 
I. O. U. Se négocie comme un billet au porteur...... e006 eoescssccees 


J 


JUGEMENT, Les jugements peuvent-être corrigés sur inscription 
de faux. Les canies de jugement doivent-êtra 
signées par le protonotaire et non par les procu- 


“a Les juges, en rendant jugement, doivent donner 
leurs raisons publiquement, et, s’ils n’en donnent 
pas ainsi, ils ne doivent pas ensuite en faire pour 
influencer la décision dn tribunal d’appel. (Brown 
vs. Gugy, Conseil Privé, 15 février, 1864)............... 

“e Le tribunal a nécessairement le droit comme le pou- 
voir de faire enregistrer ses jugements tels qu'il les 
rend, et, peut-être, après le jugement rendu, mais 
non entré au registre, les cours ont-elles pris sur 
elles de corriger et rectifier des jugements quant à 
de simples et peu importantes erreurs de calcul 
mais cela ne justifie pas le procédé, car une fois 
le dictum du jugement mis au greffe, il n'est plus 
au pouvoir d’une cour d’y toucher : si elle le pouvait 
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sur un point, elle le pourrait sur un autre. Bilodrau 
vs. Lefrancois,C. B. R. Québec, 14 décembre, 1861, 
opinion de MonpeLer, J........+. eececeverscccecccsancueeee 
:— Vide ENREGISTREMENT 
““ :— Vide PROCÉDURE. 
JUGEMENT EN VACANCE :— Vide PROTONOTAIRE. 
JUGEMENT FINAL :— Vids APPEL À SA MaJrsTé. 
JUGEMENT INTERLOCUTOIRE :— Vide APPEL. 
“ se :— Vide APPez À SA Masesteé. 


CES 


L 


LEGS :— Vide RENONCIATION A SUCCESSION. 

LETTRES PATENTES :—Vide BREVET D'INVENTION. 

LIBELLE :— Vide ACTION POUR LIRELLE. 

‘4 :— Vide PLAIDOY ERS. 

LICITATION : Vide BREF pg POSSESSION. 

LOUAGE. Le locataire d’une terre appartenant à la couronne qui 
n'en obtient la possession qu'après le temps fixé au 
bail, peut, dans une poursuite pour loyers intantée 
contre lui par la couronne, demander par exception, 
à déduire de la demande un montant égal à la perte 
soufferte et aux dommages éprouvés par lui en raison 
de ce que cette terre ne lui a pas été livrée au temps 
convenu. Brlleau vs. La Reine, C. B. R. en appel, Qué- 
bec 13 juin, 1861, LAFOXTAINE, J.-en-C., AYLWIN, J., Du- 
VAL, J., MEREDITH, J., MonpeLkr, J. V. art. 1188 C. C.. 

LOUAGE DE SERVICE :— Vide Commas, 


M 


MAITRE D’ECOLE. Par la 8. 21 du ch. 27 des Statuts du Canada 
de 1846, 9 V., il est décrété “ qu’il sera du devoir des 
commissaires d'écoles dans chaque municipalité de 
nommer et engager de temps à autre des maîtres ou 
maîtresses d’écoles suffisamment qualifiés pour en- 
seigner dans les écoles sous leur contrôle, et de les dé- 
placer pour cause d’incapacité,de négligence à remplir 
fidèlament leurs devoirs, d’insubordination, d’incon- 
duite ou d’immoralité, après mûre délibération d’une 
assemblée des commissaires convoquée spécialement 
à cet effet.” Jugé, sous ces dispositions, que des com- 
missaires d'école qui,sans raison, renvoient un maître 
d'école avant la fin de son engagement, et qui, pendant 
qu’il est À faire l’école, enlèvent les meubles et effets 
et lea transportent dans une autre maison, et qui, a 
une demande en dommage par le maître d'école, 
plaident qu'ils l'ont renvoyé pour incapacité, intem- 
pérance et brutalité envers les enfants, et ne font au- 
cune preuve de ces allégations seront condamnés à 
payer au Demandeur des dommages plus considéra- 

les (dans l’espèce $120) que s’il n’y avait eu dans la 
cause que la question de savoir si les commissaires 
pouvaient le renvoyer sans raisons. Gaudry vs. Mar- 
cotte et al., C. S. Québec, 1 octobre, 1861, Stuart J. V. 
art. 2026 S. R. Qu ses cnrs sonossenes cveaceees esse 

MANDAT :— Vide Avocats. 

«6 ‘© REDDITION DE COMPTE. 

MARCHANDE PUBLIQUE :— Vide AUTORISATION MARITALE. 

MEPRIS DE COUR. On doit donner avis au témoin qui a fait dé- 
faut de comparaitre en réponse à un ena d'une 
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104 
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demande d’une régle contre lui pour mépris de cour, 
et la signification de la régle ne suffit pas. Roy vs. 
Beaudry et Lafrenière dit Gagnon mis en cause, C. 8. 
Montréal, 81 mai, 1861, Monk J. V., art. 249 et 781 


SU 6000080008 DS 060 080000 SHEET 00 venons EHRARGLES 


133 


ndant qu'il faisait commerce... sos sosconsee 828 


MUR MITOYEN. II n’est pas di de dommages pour la démolition 
et la reconstruction d’un mur mitoyen, si cette démo- 
lition a été faite suivant l’usage et avec soin.... 284 et 292 


N 
NUISANCE :— Vide ACTION EN DENONCIATION DE NOUVEL ŒUVRE. 
‘6 PUBLIQUE :— Vide Rivikres NAVIGALLES. 
NULLITÉ D'ACTE :— Vide CURATEUR A UNE SURSTITUTION. 
O 


OBLIGATION. La convention que la créance, payable à terme, 
deviendra exigible si les intérêts ne sont pas réguliè- 
rement payés, doit être exécutée à la lettre... 304 

OBLIGATION SOLIDAIRE :— Vide DÉPENS. 

OFFRES RÉELLES. Le défaut d’énonciation du cours des espèces 
offertes entraîne la nullité des offres.......................…. 322 

OFFICIER DE LA COUR :— Vide GREFFIER DU TRIBUNAL. 

OPPOSITION :— Vide CAUTIONNEMENT EN APPEL. 

“ A SAISIE D’IMMEUBLE. Une opposition à la 
saisie d’un immeuble ne peut étre produite dans les 
quinze jours précédents la vente, même avec l’au- 
torisation d’un juge... ose eos sonores cernes ees e vossoos es 383 

OPPOSITION EN SOUS-ORDRE. Dans le cas de la distribution 
de deniers prélevés en justice, le créancier d’un créan- 
cier qui a cédé sa créance à un tiers qui fait une oppo- 
sition à fin de conserver basée sur cette créance, ne 
peut faire une opposition en sous-ordre à l'encontre de 
ce tiers, même en alléguant que ce transport a été fuit 
en fraude de ses droits. Si le transport vaut, le créan- 
cier en sous-ordre est sans droit vis-à-vis du cession- 
naire, qui n’est pas son débiteur, et si le transport est 
illégal, le créancier en sous-ordre ne peut être collo- 
qué vu qu’il a reclamé en sous-ordre du cessionnaire 

ui disparaît pour faire place uu cédant. Thompson et 

artel, C. B. R., en appel, Québec, 13 décembre, 1861, 
LAFONTAINE J., en C., (dissident) AyLwin J., DuvaL J., 
Mesneprru J., et Monvever J. V. art. 753 C. P. C.......... 120 


P 


PEREMPTION D’'INSTANCE. Dans une saisie-revendication, si 
les effets revendiqués sont remis au Deman- 
deur, qui, pour cette raison ne procède plus sur 
sa revendication, l'instance sera déclarée péri- 
mée sans frais. I] en sera ainsi si l'instance est 
suspendue à la demande du Défendeur, DeBleu- 
ry v8. Gauthier, C. S., Montréal, 30 septembre 
1861 Smiru, J. V. art. 460 et 478 C. P. C........... 108 
“ D'INSTANCE. Le Défendeur qui a fait défaut ne 
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PLAIDOYERS. Dans une action en dommages pour diffamation, 


ét 


admettre les pro- 


faits sur lesquels le Défendeur appuie sa défen- 
se, n'est pas mauvais parce qu'il n’équivaut 
qu’à une défense en fait, et parce que le Défen- 
deur eût pu faire la même preuve avec une dé- 
fense en fait. Un plaidoyer n’est pas mauvais 
non plus, parce qu'il argumente, Gugy vs. Fer- 
uson. C. B. R., en appel, Québec, 7 mai 1861, 
sAFONTAINE, J.-en-C., (dissient,) AYLWIN, J., 
DUVAL, J., (dissident) MEereprru, J., et MonDE- 
LET, Joss. cccescsesccesscscrensccsees à snnnnnss ceseneees ee 
Un Défendeur poursuivi comme endosseur d’un 
billet promissoire, ne peut prouver que l'avis 
de protêt du billet ne lui a pas été régulière- 
ment donné, s’il n’accompagne pas son plai- 
doyer alléguant cette irrégularité dans l’avis de 
affidavit repris par la s. 87 du ch. 44 des S. du 
C., de 1857, 20 V. Ryan et al., et Malo. C. B. R., en 
appel, Montréal. 2 décembre 1861. LAFONTAINE, 
J.-en-C., AYLWIN, J., DuvaL, J., MEREDITH, J., et 
MoxpeLer, J. V. art. 145 C. P. Cu nue 
:— Vide PROCÉDURE. 


POURSUITE IN FORMA PAUPERIS. Quoiqu’une partie ait 


obtenu la permission de procéder in formd pau- 
peris, elle est néanmoins tenue de payer la taxe 
imposée par la loi... ss... seceseces ececvecsccevere 


PRATICIEN :— Vide Consem Privé. 
PREROGATIVE DE LA COURONNE :—Vide Appa À SA Masrsrk. 
PRESCRIPTION. L’acquéreur d’un immeuble, qui paie une partie 


ee 


d'un douaire, continue cependant à prescrire 

pour les autres parties après l'ouverture de ce 

douaire, ce paiement n’entraine pas la prescrip- 

tion quant aux autres douairiers ...........csceeess 
s— Vide BizLET PROMISSOIRE. 


PRET D'ARGENT :— Vide PREUVE. 
PREUVE. La réponse d’une partie à des interrogatoires sur faits 


et articles ou son refus de répondre équivaut à l'écrit 
requis dans les affaires commerciales pour les statuts 
des fraudes... .…...... cessceeres oe gusceseessecees ssoocsoee 
Dans une action en dommages pour refus de prendre 
livraison d'effets vendus et d’en payer le prix, le De- 
mandeur doit produire les avis de vente et d’achat du 
courtier, ou faire la preuve de la vente après avis don- 
né au Détendeur de les produire s’il les a en sa posse-- 
BION. rennes sonnococsnnonne cocces ponsoss teen ses © sesacsescecooess . 
La revente d’une chose achetée est une acceptation suf- 
fisante pour celui qui fait cette vente pour permettre 
la preuve testimoniale sous le statut des fraudes....... 
Le paiement d’une somme d’argent excédant $50 peut 
être prouvé par un reçu signé sous croix en présence 
d'un LéMOIN sens cenecees ovocve vence sensescnseeeees voves 
Les lois sur la preuve s’appliquent aux causes pen- 
dantes :orsqu'elles sont promulguées....... . sos. ovcere 
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PREUVE. On peut prouver un prêt d’argent par la production d’un 
biflet promissoire consenti par le Défendeur en faveur 
du Demandeur, pour le montant réclamé, quoique le 
billet soit prescrit, Bagg et rir. vs. Wurtele.C. S., Mont- 


réal, 4 novembre 1861. BADGLEY, Je. 
‘6 :-— Vide ACTION PETITOIRE. 
‘6 -— Vide CURATEUR A UNE SUBSTITUTION. 
“ :— Vide PLAIDOYERS. 
se :-— Vide PROCÉDURE. 


PRIVILEGE. Les constructeurs de radeaux perdent leur privilége 
sur le radeau aprés que ce dernier a été livré 4 un 
tiers-acquéreur...... ....00 se veccececeses eaceceee eevecsccees eons 

“ Le constructeur n’a pas de privilége s’il ne s’est pas 
conformé aux dispositions exigeant un procès 
verbal avant lelcommencement des travaux etun 
autre après qu'ils sont terminés... se 

ac DU VENDEUR. Dans une saisie-arrêt sous l’article 
177 de la Coutume de Paris, l’insolvabilité du Dé 
fendeur est suffisamment prouvée par l’affidavit 
du Demandeur, à moins que la chose ne soit niée 
spécialement par le Défendeur..……...........,....... 

“ DU VENDEUR. Le vendeur à terme a le droit de 
saisir la marchandise vendue entre les mains de 
son acheteur en déconfiture........... ceeceneoens a eesceses . 

“4 DU VENDEUR. Le vendeur d’une chose a terme 
a privilége sur le produit de cette chose entre les 
mains de l’acheteur...............,..,....... sos nennenree 

“ DU VENDEUR. Le vendeur, qui poursuit pour le 
prix de la vente, peut demander que la chose 
vendue soit mise sous la main de la justice jusqu’à 
ce qu’il ait jugement et qu’il se soit fait payer le 


prix d’icelle...............,...... e soncse senooo see à snnsnsesnsee 

PROCEDURE. La partie qui a comparu par son avocat ne peut 
conduire sa cause elle-méme......... +. eue cecescessens eee 

‘6 Le Défendeur, dans une action pour résiliation 


d’une promesse de vente, peut admettre la pro- 
messe de vente avec des conditions différentes de 
celles alléguées par le Demandeur et doit avoir 
jugement suivant ses admissions, si le Deman- 
deur ne fait aucune preuve... ss... ses 


se Le Défendeur qui a plaidé par exception peut répli- 
quer spécialement à la réponse spéciale du De- 
MANAEU. un soccne Sones seconees enesee sesesecnre o toseeeeees eeeee 
“ Le Demandeur, dans une poursuite contre un Dé- 


fendeur poursuivi personnellement, ne peut, par 
sa réponse à un plaidoyer alléguant que les effets 
vendus et dont le prix est réclamé par l’action ont 
été vendus a une soviété, alléguer que le Défen- 


deur est un des associés... .........,....... os coveees ove 
‘e Une partie ne peut par motion renouveler une de- 

mande qui lui a déjà été refusée deux fois............ 
“6 Un Défendeur, qui est poursuivi sur un billet pro-. 


missoire et qui plaide qu’il a consenti ce billet 
sans considération, n’est pas tenu de fournir un 


affidavit avec son plaidoyer............ PPPRPT EEE TESTS EE 
“6 :— Vide AMENDEMENT. 
“ :— Vide ARTICULATION DE FAIT. 
“ :— Vide ASSIGNATION. 
a :— Vide CoMPARUTION D’UN DEFENDEUR. 
56 :— Vide CONTESTATION DE COLLOCATION. 


st :— Vide DECLARATION. 
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PROCEDURE :— Vide FABRIQUE. 
“6 :— Vide MÉPRIS DE COUR. 


as :— Vide OPPOSITION EN SOUS ORDRE. 

ct :— Vide PLAIDOYERS. 

de :— Vide PRIVILEGR DU VENDEUR. 

“ :— Vide PROCUREUR AD LITEM. 

“ :— Vide PROTONOTAIRE. 

“6 :— Vide REPRISE D’INSTANCE. 

a“ -— Vide SAISIE-ARRÊT AVANT JUGEMENT. 

“6 .— Vide VuNTb DE CRÉANCE. 

“ DEVANT LE CONSEIL PRIVE :—Vide Conseiu PRIVÉ. 


PROCES PAR JUKY. Une action, intentée par une société non 
commerciale contre une société commerciale 
pour le recouvrement de surcharges de fret, est 


susceptible de proces par jury... osmsesse 
à JURY. Une action pour prêt d’argent fait par un 
non commerçant a un commerçant n'est pas 
susceptible de procès par jJUrY...... seesosnssoe res +: 
“ JURY. Une poursuite par un imprimeur pour ho- 
noraires comme tel n’est pas sujette à procès 


par jury cons coseoseon esse essor nne sosnonose sense eoesronosse * 
PROCUREUR AD LITEM. Lorsqu'un procureur ad litem a conti- 


nué à agir pour sa partie, après le jugement 
final, et a fait quelques procédés pour elle, un 
autre procureur ne pourra, sans substitution, 
demander, pour cette partie, ’émanation d’une 
règle contre le protonotaire, pour le contraindre 
à lui payer des argents qu’il a en mains à elle 
appartenant, et si telle règle est ainsi émanée, 
elle pourra être annulée comme irrégulière à la 
demande du premier procureur, Gillespie et al., 
vs. Spragg et al., et Hutchinson, Intervenant. C. 


S., Montréal, 30 mars 1861. Bapeuey, J....... see 
«6 AD LITEM :— Vide Avocar. 
as AD LITEM :— Vide Procénure. 
te GENERAL. Le procureur général ne peut se faire 
représenter par UN Autre PrOCUTEUT roues cerecevee 
“ GENERAL :— Vide ACTION EN DÉNONCIATION DE 


NOUVEL ŒUVRE, 
PROPRIETE :— Vide ACTION EN DENONCIATION DE NOUVEL ŒUVRE, 
PROTONOTAIRE. Le protonotaire n’a sous l’article 6 du tarif de 
1861 (textuellement reproduit par l'art. 4 du 
tarif de 1879,) droit à aucun honoraire sur la 
production d’une contestation du certificat du 
registrateur, et s’il perçoit tel honoraire, on peut 
par motion le lui faire remettre, Mirteau vs. Tré- 
main. et Hunt, Opposant. C. S., Québec, 5 avril 
1862. Stuart J., 12 D. 7. B. C., p. 209, et Langlois 
vs. Walton. C. S., Québec, 3 mai 1862, Stuart, J. 
“ Le protonotaire ne peut rendre jugement en va- 
cance dans une cause entre commercants si la 
demande n’est pas pour effets vendus et livrés 
ou pour argent prêté... see sono none ss venons venues 
“6 :— Vide TARIF DU PROTONOTAIRE, 


R 


RECEL :— Vide Svocession. 

REDDITION DE COMPTE. Le cessionnaire des biens d’un insol- 
vable, pour le bénéfice des créanciers de ce dernier, est 
un mandataire, et il est tenu de rendre compte aux 
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créanciers. La rétrocession des biens à )’insolvable 
pour un prix déterminé payable par terme ne le dé- 
charge pas de cette obligation de rendre compte. Tor- 
rance vs. Chapman, C. 5. Montreal, 30 octobre, 1861, 
. BBRTHELOT Jc... cccees ccccsces cecencces Lessons soso s son oes copcccens 

REGISTRATEUR :— Vide Suérir. 

REGLE DE COUR :— Vide GREFFIER DU TRIBUNAL. 

RENONCIATION A SUCCESSION. La renonciation à la succes- 
sion future ne s'étend pas aux legs particuliers. Elle 
ne s’applique pas à la succession ab intestut............, 

REPONSE :— Vide PROCÉDURE. 

REPRISE D'INSTANCE. La reprise d'instance ne peut se faire 
par motion, elle doit se faire par requête sur laquelle 
on puisse lier contestation. Gellespte et al. vs. Spragg et 
al., et Mann et al, demandant à reprendre l'instance, 
C. S. Montréal, 30 Avril, 1861, BADGLEY J.........,...,.... 

se D’'INSTANCE. Le requérant doit d’abord demander 
ar une requête d’être admis partie dans la cause...... 

D'INSTANCE :— Vide APPEL À SA MAJESTÉ. 

REPRISES MATRIMONIALES DE LA FEMME. La femme com- 
mune en biens peut, avec l'autorisation de son mari, 
ratifier, pendant la communauté, la vente d’un im- 
meuble conquet de la communauté faite par le mari, et 
cette ratification constitue une renonciation à l’hypo- 
thèque qu’elle a sur cet immeuble pour ses reprises, 
et, en agissant ainsi, elle ne se porte pas caution, ni 
responsable, et n’encourt pas de responsabilité pour 
dette, engagement ou obligation contractés par son 
mari, et cette renonciation n’enfreint pas la 8S. 36 de 
l'Ord. 4 V. ch. 80 qui décrète que “ nulle femme ma- 
riée ne pourra se porter caution, ni encourir de res- 
ponsabilité en aucune autre qualité que comme com- 
mune en biens avec son mari, pour les dettes, obliga- 
tions ou engagements contractés par le mari avant 
leur mariage, ou pendant la durée du mariage, et tous 
engagements et obligations contractés par une femme 
mariée, en violation de cette disposition, seront abso- 
lument nuls et de nul effet.” Si la femme, en ratifiant 
la vente, s’est aussi obligée à la garantie de la vente 
conjointement et solidairement avec son mari, la rati- 
fication vaut comme renonciation à ses reprises, mais 
l'obligation de garantie est nulle comme violant la 
dite ordonnance. Boudria et vir. vs. McLean, C. B.R. 
Montréal, 4 mars, 1862, LarontaInB J. en C., AYLwIx, 
J., (dissident) DuvaL J., Mergpirn J. et Monpever J. 
(dissident) ......... ses sorecsers conaceec: sescerersesgseces soon 

RESPONSABILITE. Le constructeur est responsable des défauts 
de la partie de Ja bâtisse faite par l’entrepreneur pré- 

dent... ss sosersesesses sosnensose AUTRE ETET ENTREE ons 
6 :— Vide DoMMAGES. 
as 4 MAITRES D’ECOLE. 
‘“s *  ‘VorruRIER. 

RIVIERES :— Vide ACTION EN DÉNONCIATION DE NOUVEL ORDRE. 

“ NAVIGABLES. Toute obstruction d’une riviére navi- 
gable est une nuisance publique. Un particulier ne 
peut intenter une poursuite contre l’auteur de telle 
nuisance, pour le contraindre à l’enlever ou la faire 
disparaître et pour réclamer des dommages, à moins 
qu’il n’en éprouve un dommage spécial et particulier. 
Brown vs. Gugy, CG. B. R., en appel, Québec, 7 mai 
1861, LAroNTAINE J. en C., AYLwiN J. (dissident) Du- 
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vAL J. (dissident) Merepnx J. et Monpezgr J., confir- 
mant le jugement de C. S. Québec, du 1 février, 1860. 
Stuart J., p. 1. Une demande pour la démolition d’un 

uai dans une rivière navigable fait par un particu- 
her de l’autre côté de la rivière qui prétend que ce 
quai lui cause des dommages, ne peut être admise 
qu’en établissant que ce quai a été construit, soit en 
entier, soit en partie, sur le lit de la rivière. Une telle 
demande doit étre jugée suivant l’état des lieux au 
temps où elle est faite, et tout changement des lieux 
fait depuis ne doit pas être considéré. La faculté de 
munir et de fortifier contre l’action des eaux les rives de 
son héritage, de reconquérir par des travaux de cette 
sorte ce quel’action des eaux a enlevé, est un accessoire 
essentiel du droit de propriété ; c’est le droit naturel de 
conservation. Mais L'exercice de ce droit si incontes- 
table en principe, doit être, dans la pratique, combiné 
avec une condition bien difficile à remplir, celle de 
n’apporter au cours des eaux aucun changement pré- 
judiciable au voisin. Les tribunaux ont donc à cet 
égard une grande latitude d'appréciation. Il leur ap- 
partient de balancer les positions respectives des pro- 
priétaires intéressés, les inconvénients qui peuvent 
exister de part et d’autre, et ils doivent maintenir 
toute disposition qui est pour lui d’une nécessité évi- 
dente, sans causer aux voisins d’autre préjudice que 
la privation des relais qui s’opéraient de leur coté aux 
dépens de la rive opposée. Dans les affaires de cette 
nature, les magistrats et les hommes de l’art par eux 
consultés doivent s’arréter à cette idée que les rive- 
rains combattent ensemble contre un ennemi com- 
mun; qu’ils ont les mêmes droits à conserver, les 
mêmes chances à courir; qu'ils doivent donc se tolé- 
rer réciproquement, et ne se contrarier que lorsqu'il y 
a évidemment abus de la faculté commune à tous. 
Idem, opinion de LAFONTAINE J. en C,p. 7.)........... 


( 
RUE BLACHE. La rue Blache qui débouche sur la rue de La Mon- 


tagne, dans la cité de Montréal, est une rue pu- 
blique. Johnson et al. vs. Archambautt, C. B. R. 
Montréal, 9 mars 1864, Duva, J. en C., MERE- 
DITH J., MoNDELET J. A., et BADGLEY J. A., ren- 
versant le jugement de C. S. Montréal, du 30 
décembre 1861, SMITH Ju......secesccccsrerccnsccsscsenees 


RUE PUBLIQUE. Celui qui achète un terrain qui est désigné 


comme borné en partie par une rue qui sert à 
Pusage du public et qui est connue comme rue 
publique, n’a pas le droit d’ériger des construc- 
tions sur cette rue qui doit être considérée 
comme rue publique, et s'il le fait, le proprié- 
taire de l’autre côté de la rue qui a joui de cette 
rue longtemps avant l'acquisition de celui qui 
construit pourra, par une poursuite en son nom, 
le forcer à enlever ces constructions. (Johnson et 
al. vs. Archambault, C. B. R., Montréal, 9 mars, 
1864, Duvaz J. en C., Merepita J., MoNpeLer 
J. À. et BALGLEY J. A., renversant le jugement 
de C. S. Montréal, du 30 décembre, 1861, Swati 
J., qui avait décidé que les faits ci-dessus n’é- 
taient pas suffisants pour établir que cette rue 
est une rue publiques.....ssssss sursos conser sscees cooereres 
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SAISIE ARRET AVANT JUGEMENT. Dans une action per- 
sonnelle accompagnée de saisie-arrêt avant 
jugement, le Défendeur peut, par un plai- 
doyer au mérite nier l’insolvabilité, le recel 
et la fraude allégués par le Demandeur 
pour justifier la saisie-arrêt. Leeming et 
al., vs. Robertson, C. S. Montréal, 18 octobre 
1861, Monk, J., V. art. 819 et 854 C. P. C...... 

“ “EN MAINS TIERCES :— Vide CoxsmL Privé. 
“ CONSERVATOIRE :— Vide PRIVILÈGE DU VENDEUR. 

SHERIF. Le shérif, qui a payé à un régistrateur le compte de ce 

dernier pour un certificat fourni, en vertu du chap. 36 
des Stats Refondus du Bas-Canada, sec. 26, ne peut 
être recherché parce que les charges seraient exces- 


SOCIETE. Lorsqu'une déclaration de société a été produite, les 
associés continuent à étre responsables, si aucun avis 
de la dissolution n’est produit....... eonsooo ve sovocs ones eos 

“ :— Vide ACTION POUR LIRELLE. 

STATUTS DES FRAUDES :— Vide PREUVE. 

SUBSTITUTION DE PROCUREUR :— Vide PROCUREUR AD LITEM. 

SUCCESSION. L’héritier qui, sans fraude, omet d'inclure dans 

l'inventaire des biens d’une succession deux obli- 

gations qu’il avait consenties au de cujus ne sera 

pas, pour cela, privé de sa part dans la succession, 

mais ilsera condamné à les ajouter à l'inventaire. 

Shaw vs. Cooper, C. 8. Montréal, 30 décembre 1861, 

MONK, J. A. .cccccccececcccces cncsceces sonccecetecrssccscccsaccece 
“ :— Vide RENONCIATION A SUCCESSION. 


T 
TARIF :— Vide APPEL. 
st 66 


VOCAT 
‘ DU PROTONOTAIRE. Le protonotaire n’a pas droit à 

l'honoraire de $2 pour une collocation, dans un rap- 
port de distribution, qui a été mise de côté par la cour 
sur contestation. Dawson, requérant, C.S. Québec, 
5 avril, 1862, TASCHEREAU J. V. art. 69 du tarif des 
Protonotaires de 1879......... ses sonsososesescsssoes sosnesese 

TARIF DU PROTONOTAIRE :— Vide PROTONOTAIRE. 

TEMOIN :— Vide MÉPRIS DE COUR. 

TERME :— Vide OBLIGATION. 

TIERS-SAISIE. 11 peut être ordonné au tiers-saisi de déposer 
entre les mains du protonotaire des débentures qu’il 
a en mains appartenant au Défendeur............,....... 
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VENTE :— Vide Orrres RÉELLES. 

“ L’acquéreur d’un cheval vendu a une vente faite dans 
un endroit où on a l’habitude de vendre des chevaux 
ne peut opposer cette vente au véritable propriétaire. 

4 A LA MESURE. Dans le cas où l’acheteur d'effets 
vendus à la mesure refuse d’en prendre livraison, le 
vendeur ne peut poursuivre pour le prix, mais il doit 
poursuivre pour les dommages équivalents à la difré- 
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rence entre le prix convenu et le prix courant lors du 
refus de prendre livraison... ss 218 
VENTE DE CREANCE. Le cessionnaire d’une créance, ui, dans 
une ursui te, veut prendre la place du cédant, doit 
pr ar une requête en intervention... ......... 258 
VENTE DE CREAN :— Vide CURATEUR A UNE SUBSTITUTION. 
“ “OPPOSITION EN SOUS-ORDRE. 
se DIMMEUBLE. L’acheteur de cing lots de terre pour 
un seul prix et qui est poursuivi pour le prix des cing 
lots ne peut retenir qu'un cinquième du prix si un 
seul des lots ne lui a pas été livré, quoiqu'il prétende 
ue ce lot vaille plus que les autres... .…...... see 258 
VENTE PAR UN AGENT OU FACTEUR. L'acquéreur de che- 
vaux qui lui sont vendus par un commerçant de che- 
vaux qui les x en sa possession comme facteur et 
agent du propriétaire devient propriétaire des che- 
vaux, et ne peut être troublé par le propriétaire qui 
les réclame. Il est protégé par les dis ositions du 8. 
du C. 10 et 11 V. ch. 10, (8. Ref. du C., ch. 59.) 
Davis et Beaudry C. B. R., en appel: Montréal, 2 dé- 
combre, 1861, LAFONTAINE J. en AYLWIN J., DuvaL 
MEREDITH ‘J, et MoxpaLer J., Vv. art. 1739 C. C...... 124 
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connaissement, et, s’il ne s’oblige a transporter les 
effets qu’en autant qu’il y aura de la place dans le 
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